Vol.  58 


No.  85 


Wednesday 
May  5, 1993 


United  States 
Government 
Printing  Office 

SUPERINTENDENT 
OF  DOCUMENTS 
Washington,  DC  20402 


OFFICIAL  BUSINESS 
Penalty  for  private  use,  $300 


SECOND  CLASS  NEWSPAPER 

Postage  and  Fees  Paid 
U.S.  Government  Printing  Office 
(ISSN  0097-6326) 


****.*.X***k***x***5- DIGIT  48106 


ft  PR  5ERIA300S  NOV  93  R 
SERIALS  PROCESSING 
UNIV  MICROFILMS  INTL 
300  N  ZEEB  RD 
ftNN  ARBOR  MI  48106 


5-5-93 

Vof.  58  No.  85 
Pages  26679-26910 


Wednesday 
May  5,  1993 


Briefings  on  How  To  Use  the  Federal  Register 

For  information  on  briefings  in  Washington,  DC.  and 
Philadelphia,  PA,  see  announcement  on  the  inside  cover 
of  this  issue. 


II 


Federal  Register  /  Vol.  58,  No.  85  /  Wednesday,  May  5,  1993 


FEDERAL  REGISTER  Published  daily,  Monday  through  Friday, 

(not  published  on  Saturdays,  Sundays,  or  on  official  holidays),  by 
the  Office  of  the  Federal  Register,  National  Archives  and  Records 
Administration,  Washington,  DC  20408,  under  the  Federal  Register 
Act  (49  Stat.  500,  as  amended;  44  U.S.C.  Ch.  15)  and  the 
regulations  of  the  Administrative  Committee  of  the  Federal  Register 
(1  CFR  Ch.  I).  Distribution  is  made  only  by  the  Superintendent  of 
Documents,  U.S.  Government  Printing  Office,  Washington,  DC 
20402. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be  published 
by  act  of  Congress  and  other  Federal  agency  documents  of  public 
interest.  Documents  are  on  file  for  public  inspection  in  the  Office 
of  the  Federal  Register  the  day  before  they  are  published,  unless 
earlier  filing  is  requested  by  the  issuing  agency. 

The  seal  of  the  National  Archives  and  Records  Administration 
authenticates  this  issue  of  the  Federal  Register  as  the  official  serial 
publication  established  under  the  Federal  Register  Act.  44  U.S.C. 
1507  provides  that  the  contents  of  the  Federal  Register  shall  be 
judicially  noticed. 

The  Federal  Register  is  published  in  paper,  24x  microfiche  format 
and  magnetic  tape.  The  annual  subscription  price  for  the  Federal 
Register  paper  edition  is  $375,  or  $415  for  a  combined  Federal 
Register,  Federal  Register  Index  and  List  of  CFR  Sections  Affected 
(LSA)  subscription;  the  microfiche  edition  of  the  Federal  Register 
including  the  Federal  Register  Index  and  LSA  is  $353;  and  magnetic 
tape  is  $37,500.  Six  month  subscriptions  are  available  for  one-half 
the  annual  rate.  The  charge  for  individual  copies  in  paper  form  is 
$4.50  for  each  issue,  or  $4.50  for  each  group  of  pages  as  actually 
bound;  or  $1.50  for  each  issue  in  microfiche  form;  or  $175.00  per 
magnetic  tape.  All  prices  Include  regular  domestic  postage  and 
handling.  International  customers  please  add  25%  for  foreign 
handling.  Remit  check  or  money  order,  made  payable  to  the 
Superintendent  of  Documents,  or  charge  to  your  GPO  Deposit 
Account,  VISA  or  MasterCard.  Mail  to:  New  Orders,  Superintendent 
of  Documents,  P.O.  Box  371954,  Pittsburgh,  PA  15250-7954. 

There  are  no  restrictions  on  the  republication  of  material  appearing 

in  the  Federal  Register. 

How  To  Cite  This  Publication:  Use  the  volume  number  and  the 
page  number.  Example;  58  FR  12345. 


THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

FOR:  Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 

Regulations. 

WHO:  The  Office  of  the  Federal  Register. 

WHAT:  Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 
system  and  the  public’s  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code  of 
Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 
documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 

WHY:  To  provide  the  public  with  access  to  information  necessary  to 

research  Federal  agency  regulations  which  directly  affect  them. 

There  will  be  no  discussion  of  specific  agency  regulations. 


WASHINGTON,  DC 

WHEN:  May  12  and  June  15  at  9:00  am 

WHERE:  Office  of  the  Federal  Register,  7th  Floor 

Conference  Room,  800  North  Capitol  Street 
NW,  Washington,  DC  (3  blocks  north  of 
Union  Station  Metro) 

RESERVATIONS:  202-523-4538 


PHILADELPHIA,  PA 

WHEN:  May  25,  at  1:00  pm 

WHERE:  William  J.  Green,  Jr. 

Federal  Building, 
Conference  Room  6306-10, 
600  Arch  St. 

Philadelphia,  PA 

RESERVATIONS:  Federal  Information  Center 
1-800-347-1997 


SUBSCRIPTIONS  AND  COPIES 


PUBLIC 

Subscriptions: 

Paper  or  fiche 
Magnetic  tapes 

Problems  with  public  subscriptions 

Single  copie&foack  copies: 

Paper  or  fiche 
Magnetic  tapes 

Problems  with  public  single  copies 


202-783-3238 

312-1530 

312-2303 


783-3238 

512-1530 

512-2457 


FEDERAL  AGENCIES 
Subscriptions: 

Paper  or  fiche  523-5243 

Magnetic  tapes  512-1530 

Problems  with  Federal  agency  subscriptions  523-5243 

For  other  telephone  numbers,  eee  the  Reader  Aids  eection 
at  the  and  of  this  iaeue. 


' '  y 

Printed  on  recycled  paper  containing  100%  post  consumer  waste 


Contents 


Federal  Register 

Vol.  58.  No.  85 
Wednesday,  May  5,  1993 


in 


Agricultural  Marketing  Service 

NOTICES 

Meetings: 

National  Organic  Standards  Board,  26734 

Agriculture  Department 

See  Agricultural  Marketing  Service 
See  Farmers  Home  Administration 
See  Forest  Service 

RULES 

Organization,  functions,  and  authority  delegations: 
Alternative  Agricultural  Research  and  Commercialization 
Board,  26679 
NOTICES 

Agency  information  collection  activities  under  OMB 
review,  26734 

Arts  and  Humanities,  National  Foundation 

See  National  Foundation  on  the  Arts  and  the  Humanities 

Bonneville  Power  Administration 
NOTICES 

Environmental  statements;  availability,  etc.: 

Resource  programs,  26740 

Commerce  Department 

See  National  Oceanic  and  Atmospheric  Administration 

Commodity  Futures  Trading  Commission 
NOTICES 

Meetings;  Sunshine  Act,  26812 

Comptroller  of  the  Currency 

PROPOSED  RULES 

Real  estate  lending  and  appraisals: 

Other  real  estate  owned  (OREO);  national  bank  treatment, 
26695 

Defense  Department 

NOTICES 

Meetings: 

National  Security  Telecommunciations  Advisory 
Committee,  26739 
Scientific  Advisory  Board,  26739 

Education  Department 

PROPOSED  RULES 

Special  education  and  rehabilitative  services: 

Protection  and  advocacy  of  individual  rights  program, 
26890 

Employment  Policy,  National  Commission 

See  National  Commission  for  Employment  Policy 

Energy  Department 

See  Bonneville  Power  Administration 

See  Energy  Information  Administration 

See  Federal  Energy  Regulatory  Commission 

See  Hearings  and  Appeals  Office,  Energy  Department 

NOTICES 

Domestic  uranium  exportation  promotion;  report  to 
Congress;  availability,  26740 


Grants  and  cooperative  agreement  awards: 

Pittsburgh  Energy  Technology  Center,  26740 

Energy  Information  Administration 
NOTICES 

Forms;  availability,  etc.: 

Financial  reporting  system,  26749 

Environmental  Protection  Agency 
RULES 

Hazardous  waste  program  authorizations: 

Utah, 26689 

Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 

Fluoride  compounds,  26687 
Toxic  substances: 

Significant  new  uses — 

1-Butene,  polymer  with  2-butene  and  2-methyl-l- 
propene,  epoxidized,  26691 
Benzoic  acid,  etc.,  26690 
PROPOSED  RULES 
Pesticide  programs: 

Pesticide  management  and  disposal,  26856 
Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 

Glyphosate,  26725 
Toxic  substances: 

Significant  new  uses — 

Adipic  acid,  etc.,  26727 
NOTICES 

Grants,  State  and  local  assistance: 

Grantee  performance  evaluation  reports — 

Alabama  et  al.,  26780 
Pesticides;  emergency  exemptions,  etc.: 

Lindane,  26781 
Mancozeb,  26782 

Pesticides;  experimental  use  permits,  etc.: 

Consep  Membranes,  Inc.,  et  al.,  26780 
Superfund;  response  and  remedial  actions,  proposed 
settlements,  etc.: 

Asbestos  Remediation  Services,  Inc.,  et  al.,  26783 
Toxic  and  hazardous  substances  control: 

Interagency  Testing  Committee — 

Report,  26898 

Executive  Office  of  the  President 

See  Presidential  Documents 

Farmers  Home  Administration 

RULES 

Program  regulations: 

Insured  farmer  program  loans;  pledging  all  assets  as 
collateral,  26679 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

Fairchild.  26682 
PROPOSED  RULES 
Airworthiness  directives: 

Special  conditions — 

Boeing  model  777  series  airplanes,  26710 


IV 


Federal  Register  /  Vol.  58,  No.  85  /  Wednesday,  May  5,  1993  /  Contents 


Rulemaking  petitions;  summary  and  disposition,  26709 

NOTICES 

Address  change;  relocation  of  Flight  Standards  District 
Office,  Long  Beach,  CA,  26808 
Advisory  circulars;  availability,  etc.: 

In-flight  radiation  exposure;  crewmember  training,  26808 
Exemption  petitions;  summary  and  disposition.  26808 
Meetings: 

Aviation  Rulemaking  Advisory  Committee,  26809 
Microlite  class  aircraft;  design  standards,  26810 

Federal  Communications  Commission 

RULES 

Common  carrier  services: 

Telephones;  hearing  aid  compatibility;  suspension,  26692 
PROPOSED  RULES 
Television  broadcasting: 

Experimental,  auxiliary,  and  special  broadcast  and  other 
program  distribution  services — 

Instructional  television  fixed  service;  purpose  and 
permissible  service,  26728 

Federal  Deposit  Insurance  Corporation 

PROPOSED  RULES 

Capital  maintenance: 

Deferred  tax  assets  limitation;  insured  state  nonmember 
banks,  26701 

Practice  and  procedure  rules: 

Unsafe  and  unsound  banking  practices — 

Brokered  deposits  acceptance;  definitions.  26705 

Federal  Emergency  Management  Agency 
NOTICES 

Disaster  and  emergency  areas: 

California,  26783 
Georgia,  26783 
Meetings: 

Emergency  Management  Institute  Board  of  Visitors,  26783 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate,  small  power  production,  and  interlocking 
directorate  filings,  etc.: 

Detroit  Edison  Co.  et  al.,  26750 
Meetings: 

U.S.  Fish  and  Wildlife  Service  et  al.,  26751 
Natural  gas  certificate  filings: 

Gateway  Pipeline  Co.  et  al.,  26753 
Williams  Natural  Gas  Co.  et  al.,  26755 
Applications,  hearings,  determinations,  etc.: 

Delhi  Gas  Pipeline  Corp.  et  al.,  26756 
Transcontinental  Gas  Pipe  Line  Corp.,  26774 

Federal  Maritime  Commission 
NOTICES 

Agreements  filed,  etc.,  26784 

Federal  Mine  Safety  and  Health  Review  Commission 
NOTICES 

Meetings;  Sunshine  Act,  26812 

Federal  Reserve  System 
NOTICES 

Applications,  hearings,  determinations,  etc.: 

Cardwell,  James  Aubrey  "Jack’*!  et  al.,  26784 
Dresdner  Bank  AG  et  al.,  26784 
Keystone  Financial,  Inc.,  et  al.,  26785 
Republic  New  York  Corp.  et  al..  26785 


Federal  Retirement  Thrift  Investment  Board 
NOTICES 

Meetings;  Sunshine  Act,  26812 

Federal  Trade  Commission 
RULES 

Appliances,  consumer;  energy  costs  and  consumption 
information  in  labeling  and  advertising: 

Comparability  ranges — 

Clothes  washers,  26684 
PROPOSED  RULES 

Appliances,  consumer;  energy  costs  and  consumption 
information  in  labeling  and  advertising: 

Additions — 

Plumbing  products,  26715 

NOTICES 

Agency  information  collection  activities  under  OMB 
review,  26786 
Prohibited  trade  practices: 

B&J  School  Bus  Service,  Inc.,  et  al..  26787 
CDB  Infotex  et  al.,  26787 
I.R.S.C.,  Inc.,  et  al.,  26788 
Inter-Fact,  Inc.,  et  al.,  26788 
Occidental  Petroleum  Corp.  et  al.,  26788 

Financial  Management  Service 

See  Fiscal  Service 

Fiscal  Service 

NOTICES 

Surety  companies  acceptable  on  Federal  bonds: 

Michigan  Mutual  Insurance  Co.,  26810 

Fish  and  Wildlife  Service 
NOTICES 

Endangered  and  threatened  species  permit  applications, 
26795 

Food  and  Drug  Administration 
RULES 

Food  additives: 

Adjuvants,  production  aids,  and  sanitizers — 
Sulfosuccinic  acid  4-ester  with  polyethylene  glycol 
dodecyl  ether,  etc.,  26684 
PROPOSED  RULES 
Human  drugs: 

Orally  administered  drug  products  for  relief  of  symptoms 
associated  with  overindulgence  in  food  and  drink 
(OTC);  final  monograph,  26886 
NOTICES 

Debarment  orders: 

Azeem,  Mohammed;  correction,  26814 

Forest  Service 
NOTICES 

Appealable  decisions;  legal  notice: 

Pacific  Northwest  region,  26735 
Appealable  decisions;  timber  sales: 

Umatilla  National  Forest,  OR.  26737 

Government  Ethics  Office 
NOTICES 

Agency  information  collection  activities  under  OMB 
review,  26790 

Health  and  Human  Services  Department 

See  Food  and  Drug  Administration 

See  Health  Resources  and  Services  Administration 


Federal  Register  /  Vol.  58,  No.  85  /  Wednesday,  May  5,  1993  /  Contents 


See  National  Institutes  of  Health 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 

Health  Resources  and  Services  Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Dentistry,  general  practice;  residency  training  and 
advanced  education,  26791 

Public  health  traineeships  to  public  health  schools  and 
other  public  and  nonprofit  private  institutions,  26792 

Hearings  and  Appeals  Office,  Energy  Department 

NOTICES 

Cases  filed,  26775 

Decisions  and  orders,  26776,  26778 

Housing  and  Urban  Development  Department 

RULES 

Low  income  housing: 

Elderly  or  handicapped  housing — 

Elderly;  supportive  housing,  26836 
Persons  with  disabilities;  supportive  housing,  26816 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Supportive  housing  for  elderly,  26843 
Supportive  housing  for  persons  with  disabilities,  26824 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Land  Management  Bureau 

International  Trade  Commission 

NOTICES 

Import  investigations: 

Dry  film  photoresist  from — 

Japan,  26795 

In-line  roller  skates  with  ventilated  boots  and  with  axle 
aperture  plugs  and  component  parts,  26796 
Recombinantly  produced  human  growth  hormones, 

26796 

Sputtered  carbon  coated  computer  disks  and  products 
containing  same,  including  disk  drives,  26797 
Uranium  from  Ukraine,  26798 

Interstate  Commerce  Commission 

RULES 

Motor  carriers: 

Single  State  insurance  registration  system,  26693 

NOTICES 

Environmental  statements;  availability,  etc.: 

Consolidated  Rail  Corp.,  26799 
Railroad  operation,  acquisition,  construction,  etc.: 

Chicago  Central  &  Pacific  Railroad  Co.,  26799 
Southern  Electric  Railroad  Co.,  26799 

Land  Management  Bureau 

NOTICES 

Agency  information  collection  activities  under  OMB 
review,  26795 

Realty  actions;  sales,  leases,  etc.: 

Wyoming;  correction,  26814 

Mine  Safety  and  Health  Federal  Review  Commission 

See  Federal  Mine  Safety  and  Health  Review  Commission 


National  Aeronautics  and  Space  Administration 

NOTICES 

Meetings: 

Space  Science  and  Applications  Advisory  Committee, 
26800 

National  Commission  for  Employment  Policy 

NOTICES 

Meetings,  26800 

National  Foundation  on  the  Arts  and  the  Humanities 

NOTICES 

Agency  information  collection  activities  under  OMB 
review,  26800 

National  Institutes  of  Health 

NOTICES 

Meetings: 

Bionutrition  Group,  26793 

National  Oceanic  and  Atmospheric  Administration 

NOTICES 

Meetings: 

Delaware  National  Estuarine  Research  Reserve; 
management  plan,  26738 

Florida  Keys  National  Marine  Sanctuary  Advisory 
Council,  26738 
Permits: 

Endangered  and  threatened  species,  26738 

National  Science  Foundation 

NOTICES 

Meetings: 

Computer  and  Information  Science  Advisory  Committee, 
26801 

National  Transportation  Safety  Board 

NOTICES 

Meetings;  Sunshine  Act,  26812 

Nuclear  Regulatory  Commission 

NOTICES 

Meetings;  Sunshine  Act,  26813 
Memorandums  of  understanding: 

Arizona;  NRC  emergency  response  data  system 
utilization,  26801 

Personnel  Management  Office 

PROPOSED  RULES 

Allowances  and  differentials: 

Uniform  allowance  rate,  26694 

NOTICES 

Excepted  service: 

Schedules  A,  B,  and  C;  positions  placed  or  revoked — 
Update,  26802 
Meetings: 

Hispanic  Federal  Employment  Advisory  Group,  26804 

Presidential  Documents 

PROCLAMATIONS 

Special  observances: 

Asian/Pacific  American  Heritage  Month  (Proc.  6557), 
26909 

Public  Health  Service 

See  Food  and  Drug  Administration 

See  Health  Resources  and  Services  Administration 

See  National  Institutes  of  Health 


VI 


Federal 


/  VoL  58,  No.  85  /  Wednesday,  May  5,  1993  /  Contents 


See  Substance  Abuse  and  Modal  Health  Services 
Administration 

Securitise  end  Exchange  Commission 
NOTICES 

Meetings;  Sunshine  Act,  26813 
Self-regulatory  organizations;  proposed  rule  changes: 
Cincinnati  Stocx  Exchange.  Inc.,  26804 
National  Association  of  Securities  Dealers,  Inc.,  26805 

Small  Business  Administration 

NOTICES 

Disaster  loan  areas: 

Pennsylvania,  26807 
Washington,  26807 
License  surrenders: 

Valley  National  Investors,  Inc.,  26807 

State  Department 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Secretary  of  State’s  Panel  on  El  Salvador,  26808 

Substance  Abuse  and  Mental  Health  Services 
Administration 

NOTICES 

Federal  agency  urine  drug  testing;  certified  laboratories 
meeting  minimum  standards,  list 
Program  withdrawals,  26793 

Transportation  Department 

See  Federal  Aviation  Administration 

Treasury  Department 

See  Comptroller  of  the  Currency 
See  Fiscal  Service 

United  States  Information  Agency 

NOTICES 

Cultural  property: 

Bolivia;  emergency  import  restriction  extension  on 
antique  ceremonial  textiles,  26811 


Separate  Parts  In  This  Issue 
Part  M 

Housing  and  Urban  Development  Department,  26816 

Part  111 

Housing  and  Urban  Development  Department.  26836 

PartIV 

Environmental  Protection  Agency,  26655 

PartV 

Health  and  Human  Services  Department,  Food  and  Drug 
Administration,  26885 

Part  VI  Education  Department,  26889 

Part  Vll 

Environmental  Protection  Agency,  26897 

Part  VIII 

The  President,  26907 


Reader  Alda 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 


Electronic  Bulletin  Board 

Free  Electronic  Bulletin  Board  service  for  Public 

Law  numbers,  Federal  Register  finding  aids,  and  a  list 

of  Clinton  Administration  officials  is  available 

on  202-275-1538  or  275-0920. 


CFR  PARTS  AFFECTED  IN  THIS  ISSUE 


A  cumulative  list  of  the  parts  affected  this  month  can  be  found  in  the 
Reader  Aids  section  a!  Vie  end  of  this  issue. 


3  CFR 


Proclamation#: 

6557.... _ _ 26009 


5  CFR 

PropOMd  Mil! 

591 . 

....26694 

7  CFR 

2 . . 

....26679 

1924 _ _ 

...26679 

1941 . 

....26679 

1943 . . 

....26679 

1945 . 

....26679 

1965 . . 

12  CFR 

....26679 

Propoaad  Rulaa: 

7 . . . 

34 . ...... 

....26695 

....26695 

325 . 

....26701 

337 . 

....26705 

14  CFR 

39 . . . . . 26682 

Propoaad  Wutaa: 


21 . .  „„ 

.„26710 

25 . 

. 26710 

16  CFR 

305 . . 

?66A4 

Propoaad  Rulaa: 

305 . 

. 26715 

21  CFR 

178 . . 

Propoaad  Rulaa: 

357 _ 

24  CFR 

889  . 

890  _ _ _ 

34  CFR 

Propoaad  Rulaa: 

381 . . 

40  CFR 

180 _ 

186..~ . ... 

271 _ _ 

721  (2  documents) 


_ .26684 

. — 26886 

. 26836 

- 26616 


. 26890 


_ 26687 

. 26687 

. <cuOoo 

. 26690, 

26691 


Propoaad  Rulaa: 


165 . . . . . .26856 

180 . . . 28725 


185 _ _ — .26725 

721 . 26727 

47  CFR 

68 _ .26692 


Propoaad  Rulaa: 

74 . . . . 26728 


49  CFR 

1023..— . 

_ 26693 

26679 


Rules  and  Regulations 


Federal  Register 
Vol.  58.  No.  85 
Wednesday,  May  5,  1993 


R 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  Is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Office  of  the  Secretary 
7  CFR  Part  2 

Revision  of  Delegations  of  Authority 

AGENCY:  Department  of  Agriculture. 
ACTION:  Final  rule. 


SUMMARY:  This  document  amends  the 
delegations  of  authority  from  the 
Secretary  of  Agriculture  and  General 
Officers  of  the  Department  to  delegate  to 
the  Alternative  Agricultural  Research 
and  Commercialization  Board  (Board) 
the  authority  to  enter  into  contracts, 
grants,  and  cooperative  agreements  to 
further  agricultural  research  activities  of 
the  Board  pursuant  to  7  U.S.C.  3318. 

EFFECTIVE  DATE:  May  5, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marcus  F.  Gross,  Jr.,  Office  of  the 
General  Counsel,  United  States 
Department  of  Agriculture,  Washington, 
DC,  (202)  720—4076. 

SUPPLEMENTARY  INFORMATION:  This  rule 
relates  to  internal  agency  management. 
Therefore,  pursuant  to  5  U.S.C.  553, 
notice  of  proposed  rule  making  and 
opportunity  for  comment  are  not 
required,  and  this  rule  may  be  effective 
less  than  30  days  after  publication  in  the 
Federal  Register. 

Further,  since  this  rule  relates  to 
internal  agency  management,  it  is 
exempt  from  the  provisions  of  Executive 
Order  Nos.  12291  and  12778.  This 
action  is  not  a  rule  as  defined  by  Pub. 

L.  96—354,  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.)  and  thus  is  exempt 
from  its  provisions.  This  rule  also  is 
exempt  from  the  requirements  of  the 
National  Environmental  Policy  Act,  as 
amended  (42  U.S.C.  4321  et  seq.)  and 
the  requirements  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  chapter  35). 


List  of  Subjects  in  7  CFR  Part  2 

Authority  delegations  (government 
agencies). 

Accordingly,  part  2,  subtitle  A,  title  7, 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  2— DELEGATIONS  OF 
AUTHORITY  BY  THE  SECRETARY  OF 
AGRICULTURE  AND  GENERAL 
OFFICERS  OF  THE  DEPARTMENT 

1.  The  authority  citation  for  part  2 
continues  to  read  as  follows: 

Authority:  5  U.S.C  301  and  Reorganization 
Plan  No.  2  of  1953. 

Subpart  D — Delegations  of  Authority  to 
Other  General  Officers  and  Agency  Heads 

2.  Section  2.32  is  added  to  read  as 
follows: 

§  2.32  Delegations  of  Authority  to  the 
Alternative  Agricultural  Research  and 
Commercialization  Board. 

The  following  delegations  of  authority 
are  made  by  the  Secretary  of  Agriculture 
to  the  Alternative  Agricultural  Research 
and  Commercialization  Board: 

(a)  Enter  into  contracts,  grants,  or 
cooperative  agreements  to  further 
research  programs  in  the  agricultural 
sciences  (7  U.S.C.  3318). 

(b)  (Reserved] 

Dated:  April  28, 1993. 

Mike  Espy, 

Secretary  of  Agriculture. 

!FR  Doc.  93-10518  Filed  5-4-93;  8:45  am) 

BILLING  CODE  3410-28-41 


Farmers  Home  Administration 

7  CFR  Parts  1924, 1941, 1943, 1945, 
and  1965 

Real  Estate  Appraisals,  Title 
Clearance,  Insurance  Requirements 
and  Real  Estate  Subordination  Policy 
for  Insured  Farmer  Program  Loans 

AGENCY:  Farmers  Home  Administration, 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  Farmers  Home 
Administration  (FmHA)  amends  its 
regulations  to  clarify  real  estate 
appraisal,  title  clearance,  property 
insurance  requirements  and 
subordination  policy  when  real  estate  is 
taken  as  additional  security  for  certain 
FmHA  insured  loans.  This  action  will 
eliminate  unnecessary  paperwork  in 


processing  requests  for  insured 
operating  (OL),  emergency  (EM),  farm 
ownership  (FO),  and  soil  and  water 
(SW)  loans.  The  intended  effect  is  to 
reduce  application  processing  times  and 
government  costs. 

EFFECTIVE  DATE:  May  5, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  K.  Boyles,  Loan  Officer,  Farmer 
Programs  Loan  Making  Division, 

Farmers  Home  Administration,  U.S. 
Department  of  Agriculture,  South 
Building,  14th  and  Independence 
Avenue,  SW.,  Washington.  DC  20250, 
Telephone  (202)  720-1360. 

SUPPLEMENTARY  INFORMATION: 
Classification 

This  action  has  been  reviewed  under 
USDA  procedures  established  in 
Departmental  Regulation  1512-1,  which 
implements  Executive  Order  12291,  and 
has  been  determined  to  be  exempt  from 
those  requirements  because  it  has  no 
adverse  impact  on  FmHA  borrowers  or 
other  members  of  the  public  and  it 
involves  only  internal  Agency 
management.  It  is  the  policy  of  this 
Department  that  rules  relating  to  public 
property,  loans,  grants,  benefits,  or 
contracts  shall  be  published  for 
comments  notwithstanding  the 
exemption  in  5  U.S.C.  553  with  respect 
to  such  rules.  This  action,  however,  is 
not  published  for  proposed  rulemaking 
since  it  involves  only  internal  Agency 
management  and  publication  for 
comment  is  unnecessary. 

Discussion 

A  final  rule  requiring  applicants  to 
pledge  all  assets  as  collateral  for  insured 
Farmer  Program  Loans  was  published  in 
the  Federal  Register  (57  FR  18674- 
18681)  on  April  30, 1992.  The  intent  of 
the  rule  was  to  require  additional 
security  (security  beyond  that  which  is 
required  to  fully  secure  the  loan),  for 
these  loans.  The  Agency  overlooked  the 
fact  that,  when  applicants  pledge  real 
estate  as  additional  security,  real  estate 
appraisals,  title  work  and  property 
insurance  coverage  are  required.  Since 
the  agency  requires  additional  security 
be  taken  without  regard  to  lien  position 
or  equity  value,  the  increased  loan 
processing  time,  additional  paperwork 
and  costs  involved  would  outweigh  any 
benefit  derived  by  requiring  real  estate 
appraisals,  title  clearance  and  property 
insurance  on  real  estate  taken  as 
additional  security.  Therefore,  the 
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Agency  is  changing  its  regulations  to 
remove  the  administrative  requirement 
of  real  estate  appraisals,  title  clearance 
and  property  insurance  on  additional 
security. 

The  amended  regulations  require  real 
estate  appraisals,  title  clearance  and 
adequate  property  insurance  coverage 
only  when  real  estate  is  taken  as 
primary  security  (security  that  is  needed 
to  fully  secure  the  loan).  The  amended 
regulations  will  also  eliminate  the 
redundancy  in  1965-A,  between 
§  1965.12(a)(5)  and  §  1965.12(a)(6)  by 
removing  the  first  sentence  of  the  latter 
paragraph.  The  former  paragraph 
conditions  subordination  on  the  FmHA 
debt  being  adequately  secured  or  not 
adversely  affected  by  the  subordination. 
The  first  sentence  of  the  latter  paragraph 
conditions  subordination  on  the  amount 
of  any  prior  lien  and  the  FmHA  debt  not 
exceeding  the  present  market  value  of 
the  real  estate  security.  FmHA  will  be 
adequately  secured  under 
§  1965.12(a)(5)  if  the  amount  of  any 
prior  lien  and  the  FmHA  debt  do  not 
exceed  the  value  of  the  security,  so  the 
first  sentence  of  §  1965.12(a)(6)  is  not 
needed. 

The  title  clearance  procedures  for 
Emergency  loans  also  have  been  moved 
from  subpart  B  of  part  1941  to  subpart 
D  of  part  1945. 

Programs  Affected 

This  action  affects  the  following 
FmHA  programs  listed  in  the  Catalog  of 
Federal  Domestic  Assistance: 

10.404  Emergency  Loans 

10.406  Operating  Loans 

10.407  Farm  Ownership  Loans 
10.416  Soil  and  Water  Loans 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order 
12372,  which  require  intergovernmental 
consultation  with  State  and  local 
officials. 

Environmental  Impact  Statement 

This  document  has  been  reviewed  in 
accordance  with  FmHA  Instruction 
1940-G,  “Environmental  Program.” 
FmHA  has  determined  that  this  final 
action  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment  and, 
in  accordance  with  the  National 
Environment  Policy  Act  of  1969,  Public 
Law  91-190,  an  Environmental  Impact 
Statement  is  not  required. 

List  of  Subjects  in  7  CFR  Parts  1924, 
1941, 1943, 1945,  and  1965 

Agriculture,  Construction 
management.  Construction  repair. 
Energy  conservation.  Housing,  Loan 
programs — Housing  and  community 
development,  Low  and  moderate 


income  housing,  Crops,  Livestock,  Loan 
programs — Agriculture,  Rural  areas, 
Youth,  Credit.  Loan  programs — 
Agriculture,  Recreation  and  recreation 
areas,  Water  resources,  Disaster 
assistance,  Intergovernmental  relations, 
Foreclosure. 

Therefore,  chapter  XVIII,  title  7,  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  1 924 — CONSTRUCTION  AND 
REPAIR 

1.  The  authority  citation  for  part  1924 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1989;  42  U.S.C.  1480; 

5  U.S.C.  301;  7  CFR  2.23;  7  CFR  2.70. 

Subpart  B — Management  Advice  to 
Individual  Borrowers  and  Applicants 

$1924.57  [Amended] 

2.  Section  1924.57(d)(l)(iv)  is 
amended  in  the  first  sentence  by 
changing  the  reference  from 

“§  1945.154(a)(31)”  to  “§  1945.154(a)”. 

PART  1941— OPERATING  LOANS 

3.  The  authority  citation  for  part  1941 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1989;  5  U.S.C.  301;  7 
CFR  2.23;  7  CFR  2.70. 

Subpart  A — Operating  Loan  Policies, 
Procedures,  and  Authorizations 

4.  Section  1941.4  is  amended  by 
adding  the  definitions  for  “Additional 
security”  and  “Primary  security”  in 
alphabetical  order  to  read  as  follows: 

§1941.4  Definitions. 
***** 

Additional  security.  Any  security 
beyond  that  which  is  required  to 
adequately  secure  the  loan. 

***** 

Primary  security.  Any  real  estate  and/ 
or  chattel  security  which  is  required  to 
adequately  secure  the  loan.  This  is  not 
to  be  confused  with  “basic  security,”  as 
defined  in  §  1962.4  of  subpart  A  of  part 
1962  of  this  chapter. 
***** 

5.  Section  1941.25  is  amended  by 
revising  and  redesignating  paragraph 
(a)(3)  as  paragraph  (a)(5),  and  adding 
new  paragraphs  (a)(3)  and  (a)(4)  to  read 
as  follows: 

§1941.25  Appraisals. 

(a).  «  « 

(3)  A  chattel  appraisal  is  required 
when  the  borrower  is  being  serviced  in 
accordance  with  subpart  S  of  part  1951 
of  this  chapter. 

(4)  A  real  estate  appraisal  is  not 
required  when  real  estate  is  taken  as 


additional  security,  as  defined  in 
§  1941.4  of  this  subpart.  However,  the 
County  Supervisor  will  document  in  the 
running  record  the  estimated  market 
value  of  the  additional  security  and  the 
basis  for  the  estimate. 

(5)  A  real  estate  appraisal  is  required 
when: 

(i)  Real  estate  is  taken  as  primary 
security,  as  defined  in  §  1941.4  of  this 
subpart. 

(ii)  Refinancing  debt,  if  real  estate  was 
used  as  security  for  the  debt  being 
refinanced. 

(iii)  The  borrower  is  being  serviced  in 
accordance  with  subpart  S  of  part  1951 
of  this  chapter. 

***** 

Subpart  B — Closing  Loans  Secured  by 
Chattels 

6.  Section  1941.84  is  amended  by 
adding  the  word  “primary”  between  the 
words  “as”  and  “security”  in  the  first 
sentence  of  paragraph  (a),  and  in  the 
first  sentence  of  paragraph  (b);  by 
adding  the  word  “the"  between  the 
words  “by”  and  “applicant”  in  the 
second  sentence  of  paragraph  (b);  by 
redesignating  paragraphs  (c)  through  (g) 
as  paragraphs  (d)  thrdugh  (h);  by 
removing  in  the  first  sentence  of 
paragraph  (a)  the  phrase  “(or  EM  loans 
over  $25,000)”,  by  removing  in  the  first 
sentence  of  (b)  the  phrase  “(or  EM  loans 
over  $25,000  or  less)”;  by  adding  new 
paragraph  (c);  and  by  revising  newly 
redesignated  paragraphs  (d)  and  (g)  to 
read  as  follows: 

§  1 941 .84  Title  clearance  and  closing 
requirements. 

***** 

(c)  Title  clearance  is  not  required 
when  real  estate  is  taken  as  additional 
security,  as  defined  in  §  1941.4  of  this 
subpart. 

(d)  When  real  estate  is  taken  as 
primary  security,  as  defined  in  §  1941.4 
of  this  subpart,  title  clearance  and  loan 
closing  requirements  will  be  carried  out 
in  accordance  with  subpart  B  of  part 
1927  of  this  chapter. 

*  *  *  *  *  ' 

(g)  Each  real  estate  lien  will  be  taken 
on  Form  FmHA  1927-1  (State),  “Real 
Estate  Mortgage  or  Deed  of  Trust  for 

_ ,”  unless  a  state 

supplement  requires  the  use  of  another 
form. 

7.  Section  1941.88(c)  is  amended  by 
adding  a  sentence  between  the  second 
and  third  sentences  to  read  as  follows: 

§  1 941 .88  Insurance. 
***** 

(c)  *  *  *  Property  insurance  coverage 
will  not  be  required  when  real  estate  is 
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taken  as  additional  security,  as  defined 
in  §  1941.4  of  this  subpart.  *  *  * 
***** 

8.  Section  1941.92  is  amended  by 
revising  the  last  sentence  to  read  as 
follows: 

§  1941.92  Check  delivery. 

*  *  *  Loan  funds  will  be  disbursed  in 
accordance  with  subpart  A  of  part  1902 
of  this  chapter. 

PART  1943— FARM  OWNERSHIP,  SOIL 
AND  WATER  AND  RECREATION 

9.  The  authority  citation  for  part  1943 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1989;  5  U.S.C  301;  7 
CFR  2.23  and  2.70. 

Subpart  A — Insured  Farm  Ownership 
Loan  Policies,  Procedures,  and 
Authorizations 

10.  Section  1943.4  is  amended  by 
adding  the  definitions  for  “Additional 
security”  and  “Primary  security”  in 
alphabetical  order  to  read  as  follows: 

S  1943.4  Definitions. 
***** 

Additional  security.  Any  security 
beyond  that  which  is  required  to 
adequately  secure  the  loan. 

***** 

Primary  security.  Any  real  estate  and/ 
or  chattel  security  which  is  required  to 
adequately  secure  the  loan.  This  is  not 
to  be  confused  with  "basic  security,”  as 
defined  in  §  1962.4  of  subpart  A  of  part 
1962  of  this  chapter. 
***** 

11.  Section  1943.24(d)(1)  and  (d)(2) 
are  revised  to  read  as  follows: 

$  1943.24  Special  requirements. 
***** 

(d)*  *  * 

(1)  Insurance  will  be  obtained  on 
buildings  and  other  property  as 
provided  in  subpart  A  of  part  1806  of 
this  chapter  {FmHA  Instruction  426.1) 
on  real  estate  taken  as  primary  security, 
as  defined  in  §  1943.4  of  this  subpart. 
Property  insurance  will  not  be  required 
when  real  estate  is  taken  as  additional 
security,  as  defined  in  §  1943.4  of  this 
subpart. 

(2)  See  §  1943.23(a)  of  this  subpart  for 
information  about  flood  or  mudslide 
hazard  areas. 


***** 

12.  Section  1943.25  is  amended  by 
revising  the  introductory  text  of 
paragraph  (c)(1)  to  read  as  follows: 

$1943^5  Options,  planning  and 
appraisals. 

***** 

(c)  *  *  * 


(1)  Real  estate  appraisals  will  be 
completed  by  an  FmHA  employee  or 
contractor  authorized  to  make  farm 
appraisals  when  real  estate  is  taken  as 
primary  security,  as  defined  in  §  1943.4 
of  this  subpart,  and  when  loans  are 
serviced  in  accordance  with  subpart  S  of 
part  1951  of  this  chapter.  The 
contractor,  when  he/she  is  not  the 
appraiser,  is  responsible  for 
substantiating  the  appraiser’s 
qualifications.  The  contractor  will 
obtain  FmHA’s  concurrence  that  the 
appraiser  has  the  necessary 
qualifications  and  experience  before  the 
contractor  will  utilize  the  appraiser  in 
any  appraisal  work.  Real  estate 
appraisals  are  not  required  when  real 
estate  is  taken  as  additional  security,  as 
defined  in  §  1943.4  of  this  subpart. 
However,  the  County  Supervisor  will 
document  in  the  running  record  the 
estimated  market  value  of  the  additional 
security  and  the  basis  for  the  estimate. 
The  contractor/appraiser  completing  the 
report  must  meet  at  least  one  of  the 
following  qualifications: 
***** 

Subpart  B — Insured  Soil  and  Water 
Loan  Policies,  Procedures,  and 
Authorizations. 

13.  Section  1943.54  is  amended  by 
adding  the  definitions  for  “Additional 
security”  and  “Primary  security”  in 
alphabetical  order  to  read  as  follows: 

$  1943.54  Definitions. 

Additional  security.  Any  security 
beyond  that  which  is  required  to 
adequately  secure  the  loan. 

***** 

Primary  security.  Any  real  estate  and/ 
or  chattel  security  which  is  required  to 
adequately  secure  the  loan.  This  is  not 
to  be  confused  with  “basic  security,”  as 
defined  in  §  1962.4  of  subpart  A  of  part 
1962  of  this  chapter. 
***** 

14.  Section  1943.74  (d)(1)  and  (d)(2) 
are  revised  to  read  as  follows: 

$ 1 943.74  Special  requirements. 
***** 

(d)  Insurance. 

(1)  Insurance  will  be  obtained  on 
buildings  and  other  property  as 
provided  in  subpart  A  of  part  1806  of 
this  chapter  (FmHA  Instruction  426.1) 
on  real  estate  taken  as  primary  security, 
as  defined  in  §  1943.54  of  this  subpart. 
Property  insurance  will  not  be  required 
when  real  estate  is  taken  as  additional 
security,  as  defined  in  §  1943.54  of  this 
subpart. 


(2)  See  §  1943.73(a)  of  this  subpart  for 
information  about  flood  and  mudslide 
hazard  areas. 

***** 

15.  Section  1943.75  is  amended  by 
revising  the  introductory  text  of 
paragraph  (c)(1)  to  read  as  follows: 

S 1 943.75  Options,  planning,  and 
appraisals. 

***** 

(c)  *  *  * 

(1)  Real  estate  appraisals  will  be 
completed  by  an  FmHA  employee  or 
contractor  authorized  to  make  farm 
appraisals  when  real  estate  is  taken  as 
primary  security,  as  defined  in 
§  1943.54  of  this  subpart,  and  when 
loans  are  serviced  in  accordance  with 
subpart  S  of  part  1951  of  this  chapter. 
The  contractor,  when  he/she  is  not  the 
appraiser,  is  responsible  for 
substantiating  the  appraiser’s 
qualifications.  The  contractor  will 
obtain  FmHA’s  concurrence  that  the 
appraiser  has  the  necessary 
qualifications  and  experience  before  the 
contractor  will  utilize  the  appraiser  in 
any  appraisal  work.  Real  estate 
appraisals  are  not  required  when  real 
estate  is  taken  as  additional  security,  as 
defined  in  §  1943.54  of  this  subpart. 
However,  the  County  Supervisor  will 
document  in  the  running  record  the 
estimated  market  value  of  the  additional 
security  and  the  basis  for  the  estimate. 
The  contractor/appraiser  completing  the 
report  must  meet  at  least  one  of  the 
following  qualifications: 
***** 

PART  1945— EMERGENCY 

16.  The  authority  for  part  1945 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1989;  42  U.S.C  1480; 

5  U.S.C.  301;  7  CFR  2.23;  7  CFR  2.70. 

Subpart  A — Disaster  Assistance- 
General 

$1945.6  [Amended] 

17.  Section  1945.6(c)(3)(iii)(B)  is 
amended  by  changing  the  reference 
from  "§  1945.154(a)(13)(i)”  to 

“§  1945.154(a)”. 

Subpart  D — Emergency  Loan  Policies, 
Procedures,  and  Authorizations 

18.  Section  1945.154  is  amended  by 
removing  paragraph  designations  (a)(1) 
through  (a)(36);  by  redesignating,  in  the 
definition  of  Farming  enterprise, 
paragraphs  (i)  and  (ii)  as  paragraphs  (1) 
and  (2)  and  paragraphs  (A)  through  (K) 
as  paragraphs  (1)  (i)  through  (xi);  by 
moving  the  text  of  the  definition  of 
Feasible  plan  so  that  it  appears 
immediately  before  the  definition  of 
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Fixture;  by  redesignating,  in  the 
definition  of  Partnership,  paragraphs  (i) 
through  (iii)  as  paragraphs  (1)  through 
(3);  by  removing  the  paragraph 
designations  for  paragraphs  (b)(1) 
through  (14);  by  adding  the  definitions 
for  Additional  security  and  Primary 
security  in  alphabetical  order,  and  by 
revising  the  first  two  sentences  of  the 
definition  of  Farm  to  read  as  follows: 

§  1945.154  Definitions  and  abbreviations 

(a)  Definitions. 

Additional  security.  Any  security 
beyond  that  which  is  required  to 
adequately  secure  the  loan. 

*  *  *  *  * 

Farm.  A  tract  or  tracts  of  land, 
improvements,  and  other  appurtenances 
considered  to  be  a  farm  property  which 
are  used  or  will  be  used  in  production 
of  crops  or  livestock  and  meet  the 
requirements  of  the  definition  for 
“family  farm”  of  this  section.  This 
includes  aquaculture  operations  which 
meet  the  requirements  set  forth  in  the 
definition  for  “Aquaculture”  of  this 
section  and  includes  non  farm 
operations  which  meet  the  requirements 
set  forth  in  the  definition  for  “Nonfarm 
enterprise”  of  this  section.*  *  • 

•  *  *  *  * 

Primary  security.  Any  real  estate  and I 
or  chattel  security  which  is  required  to 
adequately  secure  the  loan.  This  is  not 
to  be  confused  with  “basic  security,”  as 
defined  in  $  1962.4  of  subpart  A  of  part 
1962  of  this  chapter. 

*  •  •  *  * 

11945.163  [Amended] 

19.  In  section  1945.163,  paragraph 
(a)(2)(ii)  is  amended  by  changing  the 
reference  from  “§  1945.154(a)(13)(i)“  to 
“§  1945.154(a)”,  and  in  paragraphs  (a)(2) 
(v)  and  (viii)  by  changing  the  reference 
from  “§  1945.154(a)(13)“  to 

"§  1945.154(a)”. 

20.  Section  1945.175(c)(1)  is  revised 
to  read  as  follows: 

f  1945.175  Options,  planning,  and 
appraisals. 

•  •  *  «  * 

(c)  *  *  • 

(1)  Real  estate  appraisals  will  be 
completed,  on  Form  FmHA  422-1, 
“Appraisal  Report — Farmer  Tract”,  or 
Form  FmHA  1922-8,  “Residential 
Appraisal  Report,”  for  farm  real  estate 
or  residential  farm  real  estate, 
respectively,  by  a  designated  FmHA  real 
property  appraiser  or  FmHA  approved 
contract  real  property  appraiser,  when 
real  estate  is  taken  as  primary  security, 
as  defined  in  §  1945.154(a)  of  this 
subpart,  for  the  EM  loan  and  when  loans 
are  serviced  in  accordance  with  subpart 
S  of  part  1951  of  this  chapter.  The  rights 


to  mining  products,  gravel,  oil,  gas,  coal, 
or  other  minerals  will  be  considered  a 
portion  of  the  security  and  will  be 
specifically  included  as  a  part  of  the 
appraised  value  of  the  real  estate 
securing  the  loans  using  Form  FmHA 
1922-11,  “Appraisal  for  Mineral 
Rights.”  Real  estate  appraisals  are  not 
required  when  real  estate  is  taken  as 
additional  security,  as  defined  in 
§  1945.154(a)  of  this  subpart.  However, 
the  County  Supervisor  will  document  in 
the  running  record  the  estimated  market 
value  of  the  additional  security  and  the 
basis  for  the  estimate. 
***** 

21  and  22.  Section  1945.189  is 
amended  by  adding  the  words  “or  Deed 
of  Trust”  between  the  words  “mortgage” 
and  “for”  in  paragraph  (a)(2)(i),  and  by 
adding  subparagraphs  (a)(l)(i)  and 
(a)(l)(ii)  to  read  as  follows: 

$1945.189  Loan  closing. 

(a)*  *  * 

(1)  *  *  * 

(i)  For  EM  loans  over  $25,000,  title 
clearance  is  required  when  real  estate  is 
taken  as  primary  security,  as  defined  in 
§  1945.154(a)  of  this  subpart. 

(ii)  For  EM  loans  of  $25,000  or  less, 
and  loans  for  which  real  estate  is  taken 
as  primary  security,  as  defined  in 

§  1945.154(a)  of  this  subpart,  a 
certification  of  ownership  and 
verification  of  equity  in  real  estate  is 
required.  Certification  of  ownership 
may  be  in  the  form  of  a  notarized 
affidavit  which  is  signed  by  the 
applicant,  names  the  record  owner  of 
the  real  estate  in  question  and  lists  the 
balances  due  on  all  known  debts  against 
the  real  estate.  Whenever  the  County 
Supervisor  is  uncertain  of  the  record 
owner  or  debts  against  the  real  estate 
security,  a  title  search  will  be  required. 
***** 

PART  1965-REAL  PROPERTY 

23.  The  authority  citation  for  part 
1965  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1989;  42  U.S.C  1480; 

5  U.S.C  301;  7  CFR  2.23;  7  CFR  2.70. 

Subpart  A — Servicing  of  Real  Estate 
Security  for  Farmer  Program  Loans 
and  Certain  Note-Only  Cases 

§1965.12  [Amended] 

24.  Section  1965.12  is  amended  by 
removing  the  first  sentence  in  paragraph 
(a)(6). 

Dated:  April  2. 1993. 

Robert  Peters, 

Acting  Under  Secretary  for  Small  Community 
and  Rural  Development. 

(FR  Doc  93-10519  Filed  5-4-93;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  91-CE-37-AD;  Amendment  39- 
8571;  AD  93-09-05] 

Airworthiness  Directives;  Fairchild 
Aircraft  (Formerly  Swearingen  Aircraft 
Corporation)  SA226  and  SA227  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
Airworthiness  Directive  (AD)  81-22-04, 
which  currently  requires  repetitively 
inspecting  the  elevator  return  spring  on 
certain  Fairchild  Aircraft  SA226  and 
SA227  series  airplanes,  and  replacing 
any  damaged  part.  The  Federal  Aviation 
Administration’s  policy  on  aging 
commuter-class  aircraft  is  to  eliminate 
or,  in  certain  instances,  reduce  the 
number  of  certain  repetitive  inspections 
when  improved  parts  are  available.  This 
final  rule  action  requires  relocating  the 
elevator  return  spring  as  terminating 
action  for  the  repetitive  inspections 
currently  required  by  AD  81-22-04.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  a  jammed  elevator 
control  caused  by  elevator  return  spring 
failure. 

DATES:  Effective  June  18, 1993. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  June  18. 
1993. 

ADDRESSES:  Service  information  that 
applies  to  this  AD  may  be  obtained  from 
Fairchild  Aircraft,  P.O.  Box  790490,  San 
Antonio,  Texas  78279-0490;  Telephone 
(512)  824-9421.  This  information  may 
also  be  examined  at  the  Federal 
Aviation  Administration  (FAA),  Central 
Region.  Office  of  the  Assistant  Chief 
Counsel,  room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri  64106;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street  NW.,  suite  700, 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Bob  D.  May,  Aerospace  Engineer, 
Airplane  Certification  Office,  FAA, 
Southwest  Region,  4400  Blue  Mound 
Road,  Fort  Worth,  Texas  76193-0150; 
Telephone  (817)  624-5156. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an  AD 
that  would  apply  to  certain  Fairchild 
SA226  and  SA227  series  airplenes  was 
published  in  the  Federal  Register  on 
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December  29, 1992  (57  FR  61840).  The 
action  proposed  to  supersede  AD  81- 
22-04,  Amendment  39-4238,  with  a 
new  AD  that  would  (1)  initially  retain 
the  requirement  of  repetitively 
inspecting  the  elevator  return  spring, 
and  replacing  and  relocating  any 
damaged  elevator  return  spring;  and  (2) 
require  relocating  the  elevator  return 
spring  as  terminating  action  for  the 
repetitive  inspections  currently  required 
by  AD  81-22-04.  The  proposed  actions 
would  be  accomplished  in  accordance 
with  Fairchild  Aircraft  Service  Bulletin 
(SB)  226-27-032,  Issued:  September  14, 
1981,  Revised:  January  19, 1983;  or 
Fairchild  Aircraft  SB  227-27-002, 

Issued:  September  14, 1981,  Revised: 
October  25, 1985,  as  applicable. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  One 
comment  was  received  in  favor  of  the 
proposed  rule  and  no  comments  were 
received  on  the  FAA’s  determination  of 
the  cost  to  the  public. 

After  careful  review,  the  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  minor 
editorial  corrections.  The  FAA  has 
determined  that  these  minor  corrections 
will  not  change  the  meaning  of  the  AD 
nor  add  any  additional  burden  upon  the 
public  than  was  already  proposed. 

The  FAA  estimates  that  322  airplanes 
in  the  U.S.  registry  will  be  affected  by 
this  AD,  that  it  will  take  approximately 
20  hours  per  airplane  to  accomplish  the 
required  action,  and  that  the  average 
labor  rate  is  approximately  $55  an  hour. 
Parts  will  be  provided  by  the 
manufacturer  at  no  cost  to  the  operator. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $354,200.  These  figures 
take  into  account  that  none  of  the 
affected  airplanes  have  accomplished 
the  required  action. 

The  intent  of  the  FAA’s  aging 
commuter  airplane  program  is  to  ensure 
safe  operation  of  commuter-class 
airplanes  that  are  in  commercial  service 
without  adversely  impacting  private 
operators.  Of  the  approximately  322 
airplanes  in  the  U.S.  registry  that  are 
affected  by  the  required  AD,  the  FAA 
has  determined  that  approximately  30 
percent  are  operated  in  scheduled 
passenger  service  by  19  different 
operators.  A  significant  number  of  the 
remaining  70  percent  are  operated  in 
other  forms  of  air  transportation  such  as 
air  cargo  and  air  taxi. 

The  required  AD  allows  2,200  hours 
time-in-service  (TIS)  before  mandatory 
accomplishment  of  the  design 
modification.  The  average  utilization  of 
the  fleet  for  those  airplanes  in 


commercial  commuter  service  is 
approximately  25  to  50  hours  TIS  per 
week.  Based  on  these  figures,  operators 
of  commuter-class  airplanes  involved  in 
commercial  operation  will  have  to 
accomplish  the  required  modification 
within  5  to  11  calendar  months  after  the 
required  AD  becomes  effective.  For 
private  owners,  who  typically  operate 
between  100  to  200  hours  TIS  per  year, 
this  will  allow  11  to  22  calendar  years 
before  the  required  modification  is 
mandatory. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  “major 
rule”  under  Executive  Order  12231;  (2) 
is  not  a  "significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  "ADDRESSES”. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

S  39.13  [Amended] 

2.  Section  39.13  is  amended  by 
removing  AD  81-22-04,  Amendment 


39-4238,  and  adding  the  following  new 
AD: 

93-09-05  Fairchild  Aircraft:  Amendment 
39-8571;  Docket  No.  91-CE-37-AD. 
Supersedes  AD  81-22-04,  Amendment 
39-4238. 

Applicability:  The  following  model  and 
serial  number  airplanes,  certificated  in  any 
category: 


Model 

Serial  Nos. 

SA226-AT  . 

SA226-TC . 

SA227-AC  . 

....  406,  415,416.  and 

420  through  473. 

SA227-AT . 

.  423  through  469. 

Compliance-.  Required  as  indicated  after 
the  effective  date  of  this  AD,  unless  already 
accomplished. 

To  prevent  a  jammed  elevator  control 
caused  by  elevator  return  spring  failure, 
accomplish  the  following: 

(a)  Within  the  next  25  hours  time-in¬ 
service  (TIS),  unless  already  accomplished 
within  the  last  275  hours  TIS,  and  thereafter 
at  intervals  not  to  exceed  300  hours  TIS  until 
the  modification  specified  in  paragraph  (c)  of 
this  AD  is  accomplished,  visually  inspect  the 
elevator  return  spring,  the  attachment  bolts, 
the  spacers,  and  the  clevis  for  damage  such 
as  deterioration,  wear,  or  breakage. 

(b)  If  any  damaged  part  is  found,  prior  to 
further  flight,  replace  with  a  new  part  and 
relocate  the  elevator  return  spring  in 
accordance  with  the  Accomplishment 
Instructions  section  of  Fairchild  Service 
Bulletin  (SB)  No.  226-27-032,  Issued: 
September  14, 1981,  Revised:  January  19, 
1983;  or  Fairchild  SB  No.  227-27-002, 

Issued:  September  14, 1981,  Revised:  October 
25, 1985,  as  applicable. 

(c)  Within  the  next  2,200  hours  TIS,  unless 
already  accomplished  as  required  by 
paragraph  (b)  of  this  AD,  relocate  the  elevator 
return  spring  in  accordance  with  the 
Accomplishment  Instructions  section  of 
Fairchild  Service  Bulletin  (SB)  No.  226-27- 
032,  Issued:  September  14, 1981,  Revised: 
January  19, 1983;  or  Fairchild  SB  No.  227- 
27-002,  Issued:  September  14, 1981,  Revised: 
October  25, 1985,  as  applicable. 

(d)  The  accomplishment  of  the 
modification  required  by  paragraph  (c)  of  this 
AD  is  considered  terminating  action  for  the 
repetitive  inspection  requirement  of  this  AD. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(0  An  alternative  method  of  compliance  or 
adjustment  of  the  initial  or  repetitive 
compliance  times  that  provides  an  equivalent 
level  of  safety  may  be  approved  by  the 
Manager,  Airplane  Certification  Office,  FAA, 
Fort  Worth,  Texas  76193-0150.  The  request 
shall  be  forwarded  through  an  appropriate 
FAA  Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Fort  Worth  Airplane  Aircraft  Certification 
Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
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compliance  with  thU  AD,  if  any,  may  be 
obtained  from  the  Fort  Worth  Airplane 
Certification  Office. 

(g)  The  inspection*  and  modification 
required  by  this  AD  shall  be  done  in 
accordance  with  Fairchild  Service  Bulletin 
No.  226-27-032,  Issued:  September  14, 1961, 
Revised:  January  19, 1983;  or  Fairchild 
Service  Bulletin  No.  227-27-002.  Issued: 
September  14, 1981,  Revised:  October  2S, 
1985,  as  applicable.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Fairchild  Aircraft,  P.O.  Box 
790490,  San  Antonio,  Texas  78279-04 9a 
Copies  may  be  inspected  at  the  FAA,  Central 
Region,  Office  of  the  Assistant  Chief  Counsel, 
room  1558, 601  B.  12th  Street,  Kansas  City, 
Missouri,  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street  NW.,  suite 
700,  Washington,  DC 

(h)  This  amendment  (39-8571)  supersedes 
AD  81-22-04,  Amendment  39-4238. 

(i)  This  amendment  (39-8571)  becomes 
effective  on  June  18, 1993. 

Issued  in  Kansas  City,  Missouri,  on  April 
29. 1993. 

Gerald  W.  Pierce, 

Acting  Manager.  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 

[FR  Doc.  93-10595  Filed  5-4-93;  8:45  ami 
MLUNQ  COOC  4S10-1J-U 


FEDERAL  TRADE  COMMISSION 

16  CFR  Part  305 
RIN  3084-AA26 

Rules  for  Using  Energy  Cost  and 
Consumption  Information  Used  in 
Labeling  and  Advertising  of  Consumer 
Appliances  Under  the  Energy  Policy 
and  Conservation  Act;  Ranges  of 
Comparability  for  Clothes  Washers 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Final  rule. 

SUMMARY:  The  Federal  Trade 
Commission  announces  that  the  present 
ranges  of  comparability  for  clothes 
washers  will  remain  in  effect  until  new 
ranges  are  published. 

Under  the  Appliance  Labeling  Rule, 
each  required  label  on  a  covered 
appliance  must  show  a  range *or  scale, 
indicating  the  range  of  energy  costs  or 
efficiencies  for  all  models  of  a  size  or 
capacity  comparable  to  the  labeled 
model.  The  Commission  publishes  the 
ranges  annually  in  the  Federal  Register 
if  the  upper  or  lower  limits  of  the  range 
change  by  15%  or  more  from  the 
previously  published  range.  If  the 
Commission  does  not  publish  a  revised 
range,  it  must  publish  a  notice  that  the 
prior  range  will  be  applicable  until  new 
ranges  are  published.  The  Commission 
is  today  announcing  that  the  ranges 


published  on  April  16, 1991,  will 
remain  in  effect  until  new  ranges  are 
published. 

EFFECTIVE  DATE:  May  5, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  Mills,  Attorney,  202-32&-3035, 
Division  of  Enforcement,  Federal  Trade 
Commission,  Washington,  DC  20580. 
SUPPLEMENTARY  INFORMATION:  On 
November  19, 1979,  the  Commission 
issued  a  final  rule,1  pursuant  to  section 
324  of  the  Energy  Policy  and 
Conservation  Act  of  1975, 2  covering 
certain  appliance  categories,  including 
clothes  washers.  The  rule  requires  that 
energy  costs  and  related  information  be 
disclosed  on  labels  and  in  retail  sales 
catalogs  for  all  clothes  washers 
presently  manufactured.  Certain  point- 
of-sale  promotional  materials  must 
disclose  the  availability  of  energy  usage 
information.  If  a  clothes  washer  is 
advertised  in  a  catalog  from  which  it 
may  be  purchased  by  cash,  charge 
account  or  credit  terms,  then  the  range 
of  estimated  annual  energy  costs  for  the 
product  must  be  included  on  each  page 
of  the  catalog  that  lists  the  product.  The 
required  disclosures  and  all  claims 
concerning  energy  consumption  made 
in  writing  or  in  broadcast 
advertisements  must  be  based  on  the 
results  of  test  procedures  developed  by 
the  Department  of  Energy,  which  are 
referenced  in  the  rule. 

Section  305.8(b)  of  the  rule  requires 
manufacturers  to  report  the  energy 
usage  of  their  models  annually  by 
specified  dates  for  each  product  type.2 
Because  the  costs  for  the  various  types 
of  energy  change  yearly,  and  because 
manufacturers  regularly  add  new 
models  to  their  lines,  improve  existing 
models  and  drop  others,  the  data  base 
from  which  the  ranges  of  comparability 
are  calculated  is  constantly  changing. 

To  keep  the  required  information  in 
line  with  these  changes,  under  §  305.10 
of  the  rule,  the  Commission  publishes 
new  ranges  (but  not  more  often  than 
annually)  if  an  analysis  of  the  new  data 
indicates  that  the  upper  or  lower  limits 
of  the  ranges  have  changed  by  more 
than  15%.  Otherwise,  the  Commission 
publishes  a  statement  that  the  prior 
range  or  ranges  remain  in  effect  for  the 
next  year. 

The  annual  reports  for  clothes 
washers  have  been  received  and 
analyzed  and  it  has  been  determined  to 
retain  the  ranges  that  were  published  on 
April  16, 1991.4  In  consideration  of  the 
foregoing,  the  present  ranges  for  clothes 

1 44  FR  66466, 16  CFR  part  305. 

*  Pub.  L.  94-163,  89  Stat.  871. 42  U.S.C.  6294  of 
teg. 

”  Reports  for  clothes  washers  are  due  by  March  1. 

4  56  FR  15274. 


washers,  which  were  based  on  a 
national  average  electric  rate  of  8.24 
cents  per  kilowatt  hour  and  a  national 
average  natural  gas  rate  of  60.54  cents 
per  therm,  will  remain  in  effect  until  the 
Commission  publishes  new  ranges  for 
these  products. 

List  of  Subjects  in  16  CFR  Part  303 

Advertising,  Energy  conservation, 
Household  appliances.  Labeling, 
Reporting  and  recordkeeping 
requirements. 

The  authority  citation  for  part  305 
continues  to  read  as  follows: 

Authority;  42  U.S.C.  6294. 

By  direction  of  the  Commission. 

Donald  S.  Clark, 

Secretary. 

(FR  Doc.  93-10553  Filed  5-4-93;  8:45  am) 
BILLING  CODE  S750-01-44 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  178 

[Docket  No.  89F-0038] 

Indirect  Food  Additives:  Adjuvants, 
Production  Aids,  and  Sanitizers 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  sulfosuccinic  acid  4-ester 
with  polyethylene  glycol  dodecyl  ether, 
disodium  salt,  as  an  emulsifier  in 
polyvinyl  acetate,  acrylic,  and  vinyl/ 
acrylic  polymers  intended  for  use  as 
coatings  for  paper  and  paperboard.  This 
action  is  in  response  to  a  food  additive 
petition  filed  by  American  Cyanamid 
Co. 

DATES:  Effective  May  5, 1993;  written 
objections  and  requests  for  a  hearing  by 
June  4, 1993. 

ADDRESSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23, 12420  Parklawn  Dr., 

Rockville.  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marvin  D.  Mack,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-216),  Food 
and  Drug  Administration,  200  C  St.  SW.. 
Washington,  DC  20204,  202-254-9511. 
SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
February  27, 1989  (54  FR  8239),  FDA 
announced  that  a  food  additive  petition 
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(FAP  9B4120)  had  been  filed  by 
American  Cyanamid  Co.,  One  Cyan  amid 
Plaza,  Wayne,  NJ  07470,  proposing  that 
§  178.3400  Emulsifiers  and/or  surface- 
active  agents  (21  CFR  178.3400)  be 
amended  to  provide  for  the  safe  use  of 
sulfosuccinic  acid  4-ester  with 
polyethylene  glycol  dodecyl  ether, 
disodium  salt,  as  an  emulsifier  in 
polyvinyl  acetate,  acrylic,  and  vinyl/ 
acrylic  polymers  for  food-contact 
coatings. 

FDA  has  reviewed  the  safety  of  both 
the  additive  and  the  starting  materials 
used  to  manufacture  the  additive.  The 
additive  has  not  been  found  to  cause 
cancer.  However,  the  additive  may 
contain  minute  amounts  of  ethylene 
oxide  and  1,4-dioxane  as  impurities 
from  a  reactant  used  in  the  manufacture 
of  the  additive;  these  chemicals  have 
been  shown  to  cause  cancer  in  test 
animals.  Residual  amounts  of 
chemicals,  such  as  ethylene  oxide  and 
1,4-dioxane,  are  commonly  found  as 
impurities  in  chemical  products, 
including  food  additives. 

I.  Determination  of  Safety 

Under  section  409(c)(3)(A)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  348(c)(3)(A)),  the  so- 
called  “general  safety  clause”  of  the 
statute,  a  food  additive  cannot  be 
approved  for  a  particular  use  unless  a 
fair  evaluation  of  the  data  available  to 
FDA  establishes  that  the  additive  is  safe 
for  that  use.  The  concept  of  safety 
embodied  in  the  1958  amendment  is 
explained  in  the  legislative  history  of 
the  provision:  “Safety  requires  proof  of 
a  reasonable  certainty  that  no  harm  will 
result  from  the  proposed  use  of  the 
additive.  It  does  not — and  cannot — 
require  proof  beyond  any  possible  doubt 
that  no  harm  will  result  under  any 
conceivable  circumstance”  (H.  Rept 
2284, 85th  Cong.,  2d  sess.  4  (1958)).  ' 
This  definition  of  safety  has  been 
incorporated  into  FDA’s  food  additive 
regulations  (21  CFR  170.3(i)).  The 
anticancer  or  Delaney  clause  (section 
409(c)(3HA)  of  the  act)  provides  further 
that  no  food  additive  shall  be  deemed  to 
be  safe  if  it  is  found  to  induce  cancer 
when  ingested  by  man  or  animaL 

In  the  past,  FDA  has  refused  to 
approve  the  use  of  an  additive  that 
contained  or  was  suspected  of 
containing  even  minor  amounts  of  a 
carcinogenic  chemical,  even  though  the 
additive  as  a  whole  had  not  been  shown 
to  cause  cancer.  The  agency  now 
believes,  however,  that  developments  in 
scientific  technology  and  experience 
with  risk  assessment  procedures  make  It 
possible  for  FDA  to  establish  the  safety 
of  additives  that  contain  carcinogenic 


chemicals  but  that  have  not  themselves 
been  shown  to  cause  cancer. 

In  the  preamble  to  the  final  rule 
permanently  listing  D&C  Green  No.  6, 
published  in  the  Federal  Register  of 
April  2, 1982  (47  FR 14138),  FDA 
explained  the  basis  for  approving  the 
use  of  a  color  additive  that  has  not  been 
shown  to  cause  cancer,  even  though  the 
additive  contains  a  carcinogenic 
impurity.  Since  that  decision,  FDA  has 
approved  the  use  of  other  color 
additives  and  food  additives  on  the 
same  basis. 

An  additive  that  has  not  itself  been 
shown  to  cause  cancer,  but  that  contains 
a  carcinogenic  impurity,  may  properly 
be  evaluated  under  the  general  safety 
clause  of  the  statute  using  risk 
assessment  procedures  to  determine 
whether  there  is  a  reasonable  certainty 
that  no  harm  will  result  from  the 
proposed  use  of  the  additive. 

Tne  agency's  position  is  supported  by 
Scott  v.  FDA,  728  F.2d  322  (6th  Cir. 
1984).  That  case  involved  a  challenge  to 
FDA’s  decision  to  approve  the  use  of 
D&C  Green  No.  5,  which  contains  a 
carcinogenic  chemical  but  has  itself  not 
been  shown  to  cause  cancer.  Relying 
heavily  on  the  reasoning  In  the  agency's 
decision  to  list  this  color  additive,  the 
United  States  Court  of  Appeals  for  the 
Sixth  Circuit  rejected  the  challenge  to 
FDA’s  action  and  affirmed  the  listing 
regulation. 

H.  Safety  of  Petitioned  Use  of  the 
Additive 

FDA  estimates  that  the  petitioned  use 
of  the  additive,  sulfosuccinic  acid  4- 
ester  with  polyethylene  glycol  dodecyl 
ether,  disodium  salt,  will  result  in  levels 
of  exposure  to  the  additive  of  no  greater 
than  0.25  part  per  million  in  the  daily 
diet. 

FDA  does  not  ordinarily  consider 
chronic  testing  to  be  necessary  to 
determine  the  safety  of  an  additive 
whose  use  will  result  in  such  low 
exposure  levels  (Refs.  1  and  2),  and  the 
agency  has  not  required  such  testing 
here.  However,  the  agency  has  reviewed 
the  available  toxicological  data  from 
acute  toxicity  studies,  subchronic 
studies,  and  reproduction  teratological 
studies  on  the  additive  and  related 
compounds.  On  the  basis  of  the  agency’s 
review  of  these  data  and  the  low  level 
of  exposure  to  the  additive,  the  agency 
concludes  that  there  is  an  adequate 
margin  of  safety  for  the  proposed  use  of 
the  additive. 

Because  sulfosuccinic  acid  4-ester 
with  polyethylene  glycol  dodecyl  ether, 
disodium  salt  has  not  been  shown  to 
cause  cancer,  the  Delaney  clause 
(section  409(c)(3)(A)  of  the  act)  does  not 
apply  to  it 


FDA  has  evaluated  the  safety  of  this 
additive  under  the  general  safety  clause, 
considering  all  available  data  and  using 
risk  assessment  procedures  to  estimate 
the  upper-bound  limit  of  risk  presented 
by  the  carcinogenic  chemicals,  ethylene 
oxide  and  1,4-dioxane,  that  may  be 
present  as  impurities  in  the  additive. 

The  risk  assessment  procedures  that 
FDA  used  in  this  evaluation  are  similar 
to  the  methods  that  the  agency  has  used 
to  examine  the  risk  associated  with  the 
presence  of  minor  carcinogenic 
impurities  in  various  other  food  and 
color  additives  that  contain 
carcinogenic  impurities  (see,  e.g.,  49  FR 
13018  and  13019,  April  2, 1984).  The 
risk  evaluation  of  the  carcinogenic 
impurities,  ethylene  oxide  and  1,4- 
dioxane,  has  two  aspects:  (1) 

Assessment  of  the  exposure  to  the 
impurities  from  the  proposed  use  of  the 
additive,  and  (2)  extrapolation  of  the 
risk  observed  in  the  animal  bioassays  to 
the  conditions  of  probable  exposure  to 
humans. 

A.  Ethylene  Oxide 

Based  on  the  fraction  of  the  daily  diet 
that  may  be  in  contact  with  surfaces 
containing  the  sulfosuccinic  add  4-ester 
with  polyethylene  glycol  dodecyl  ether, 
disodium  salt  and  on  the  level  of 
ethylene  oxide  that  may  be  present  in 
the  additive,  FDA  estimated  that  the 
hypothetical  worst-case  exposure  to 
ethylene  oxide  from  the  use  of  the 
additive  in  food-contact  coatings  to  be 
0.5  nanogram  (ng)  per  person  per  day 
(Ret  3). 

The  agency  used  data  in  a 
carcinogenesis  bioassay  on  ethylene 
oxide  conducted  by  the  Institute  of 
Hygiene,  University  of  Mainz.  Germany 
(Ret  4),  to  estimate  the  upper-bound 
limit  of  lifetime  human  risk  from 
exposure  to  this  chemical  stemming 
from  the  proposed  use  of  sulfosuccinic 
acid  4-ester  with  polyethylene  glycol 
dodecyl  ether,  disodium  salt  The 
results  of  the  bioassay  on  ethylene  oxide 
demonstrated  that  this  material  was 
carcinogenic  for  female  rats  under  the 
conditions  of  the  study.  The  test 
material  caused  a  significantly  increased 
incidence  of  squamous  cell  carcinoma 
of  the  forestomach  and  carcinoma,  in 
situ,  of  the  glandular  stomach. 

The  Center  for  Food  Safety  and 
Applied  Nutrition’s  Cancer  Assessment 
Committee  (CAC)  reviewed  this 
bioassay  and  other  relevant  data 
available  in  the  literature  and  concluded 
that  this  information  on  ethylene  oxide 
supported  the  finding  of 
carcinogenicity.  The  Quantitative  Risk 
Assessment  Committee  (QRAC) 
concluded  that  an  estimate  of  the  upper- 
bound  limit  of  lifetime  human  risk  from 
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potential  exposure  to  ethylene  oxide 
could  be  calculated  from  the  bioassay. 

The  agency  used  a  quantitative  risk 
assessment  procedure  (linear 
proportional  model)  to  extrapolate  from 
the  dose  used  in  the  study  with  female 
rats  to  potential  human  exposure  from 
the  very  low  doses  encountered  under 
the  proposed  conditions  of  use.  This 
procedure  is  not  likely  to  underestimate 
the  actual  risk  from  very  low  exposures 
and  may,  in  fact,  exaggerate  it  because 
the  extrapolation  models  used  are 
designed  to  estimate  the  maximum  risk 
consistent  with  the  data.  For  this  reason, 
the  estimate  can  be  used  with 
confidence  to  determine  to  a  reasonable 
certainty  whether  any  harm  will  result 
from  the  proposed  conditions  and  levels 
of  use  of  this  food  additive. 

Based  on  a  worst  case  exposure  of  0.5 
ng  per  person  per  day,  FDA  estimates 
that  the  upper-bound  limit  of  individual 
lifetime  risk  from  potential  exposure  to 
ethylene  oxide  from  the  use  of 
sulfosuccinic  acid  4-ester  with 
polyethylene  glycol  dodecyl  ether, 
disodium  salt,  is  9.3  x  10  ‘°  or  9.3  in  10 
billion  (Ref.  5).  Because  of  numerous 
conservatisms  in  the  exposure  estimate, 
actual  lifetime-averaged  individual 
exposure  to  ethylene  oxide  is  expected 
to  be  substantially  less  than  the 
estimated  daily  intake,  therefore,  the 
actual  risk  would  be  less  than  the 
calculated  upper-bound  limit.  Thus,  the 
agency  concludes  that  there  is  a 
reasonable  certainty  of  no  harm  from  the 
exposure  to  ethylene  oxide  that  might 
result  from  the  use  of  sulfosuccinic  acid 
4-ester  with  polyethylene  glycol 
dodecyl  ether,  disodium  salt. 

B.  1 ,4-Dioxane 

Based  on  the  fraction  of  the  daily  diet 
that  may  be  in  contact  with  surfaces 
containing  sulfosuccinic  acid  4-ester 
with  polyethylene  glycol  dodecyl  ether, 
disodium  salt  and  on  the  level  of  1,4- 
dioxane  that  may  be  present  in  the 
additive,  FDA  estimated  that  the 
hypothetical  worst-case  exposure  to  1,4- 
dioxane  from  the  use  of  the  additive  in 
food-contact  coatings  to  be  0.5  ng  per 
person  per  day  (Ref.  3). 

The  agency  used  data  in  a 
carcinogenesis  bioassay  on  1,4-dioxane 
conducted  for  the  National  Cancer 
Institute  (Ref.  6)  to  estimate  the  upper- 
bound  level  of  lifetime  human  risk  from 
exposure  to  this  chemical  stemming 
from  the  proposed  use  of  the  additive. 
The  results  of  the  bioassay  on  1,4- 
dioxane  demonstrated  that  the  material 
was  carcinogenic  for  female  rats  under 
the  conditions  of  the  study.  The  test 
material  caused  significantly  increased 
incidence  of  squamous  cell  carcinomas 


and  hepatocellular  tumors  in  female 
rats. 

CAC  reviewed  this  bioassay  and  other 
relevant  data  available  in  the  literature 
and  concluded  that  the  findings  of 
carcinogenicity  were  supported  by  this 
information  on  1,4-dioxane.  QRAC 
concluded  that  an  estimate  of  the  upper- 
bound  level  of  lifetime  human  risk  from 
potential  exposure  to  1,4-dioxane 
stemming  from  the  proposed  use  of 
these  additives  could  be  calculated  from 
the  bioassay  (Ref.  6). 

Based  on  a  worst-case  exposure  of  0.5 
ng  per  person  per  day,  FDA  estimates 
that  the  upper-bound  limit  of  individual 
lifetime  risk  from  potential  exposure  to 

1,4-dioxane  (Ref.  5)  from  the  use  of  the 
additive  is  1.7  x  10  “  or  1.7  in  100 
billion.  Because  of  numerous 
conservatisms  in  the  exposure  estimate, 
lifetime-averaged  individual  exposure  to 

1,4-dioxane  is  expected  to  be 
substantially  less  than  the  estimated 
daily  intake  and,  therefore,  the 
calculated  upper-bound  risk  would  be 
less.  Thus,  the  agency  concludes  that 
there  is  a  reasonable  certainty  of  no 
harm  from  exposure  to  1,4-dioxane  that 
may  result  from  the  proposed  use  of 
sulfosuccinic  acid  4-ester  with 
polyethylene  glycol  dodecyl  ether, 
disodium  salt. 

C.  Need  for  Specifications 

The  agency  has  also  considered 
whether  a  specification  is  necessary  to 
control  the  amount  of  ethylene  oxide 
and  1,4-dioxane  impurities  in  the  food 
additive.  The  agency  finds  that 
specifications  are  not  necessary  for  the 
following  reasons:  (1)  Because  of  the 
low  levels  at  which  ethylene  oxide  and 

1.4- dioxane  may  be  expected  to  remain 
as  impurities  following  production  of 
the  additive,  the  agency  would  not 
expect  these  impurities  to  become 
components  of  food  at  other  than 
extremely  low  levels;  and  (2)  the  upper- 
bound  limit  of  lifetime  risk  from 
exposure  to  these  impurities,  even 
under  worst-case  assumptions,  is  very 
low,  less  than  9.3  in  10  billion  and  1.7 
in  100  billion  for  ethylene  oxide  and 

1.4- dioxane,  respectively. 

D.  Conclusion  on  Safety 

FDA  has  evaluated  the  data  in  the 
petition  and  other  relevant  material  and 
concludes  that  the  proposed  uses  for  the 
additive  in  polyvinyl  acetate,  acrylic, 
and  vinyl/acrylic  polymers  intended  for 
use  as  coatings  for  paper  and 
paperboard  are  safe.  Therefore,  21  CFR 
178.3400  should  be  amended  as  set 
forth  below. 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the 
documents  that  FDA  considered  and 


relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  person 
listed  above.  As  provided  in  21  CFR 
171.1(h),  the  agency  will  delete  from  the 
documents  any  materials  that  are  not 
available  for  public  disclosure  before 
making  the  documents  available  for 
inspection. 

III.  Environmental  Impact 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency’s  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

IV.  Objections 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  June  4, 1993,  file  with 
the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

V.  References 

The  following  references  have  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
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List  of  Subjects  in  21  CFR  Part  178 

Food  additives.  Food  packaging. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  178  is 
amended  as  follows: 


PART  1 78 — INDIRECT  FOOD 
ADDITIVES:  ADJUVANTS, 
PRODUCTION  AIDS,  AND  SANITIZERS 

1.  The  authority  citation  for  21  CFR 
part  178  continues  to  read  as  follows: 

Authority:  Secs.  201, 402, 409,  706  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act  (21 
U.S.C.  321,  342,  348,  376). 

2.  Section  178.3400  is  amended  in  the 
table  in  paragraph  (c)  by  alphabetically 
adding  a  new  entry  under  the  headings 
“List  of  substances”  and  “Limitations” 
to  read  as  follows: 

$  1 78.3400  Emulsifiers  and/or  surface- 
active  agents. 

•  *  *  *  # 

(c)  •  *  * 


Ust  of  substances  Limitations 


Sulfosuccinic  add  4-ester  with  polyethylene  glycol  dodecyl  ether,  For  use  only  at  levels  not  to  exceed  5  percent  by  weight  of  total 

disodium  salt  (CAS  Reg.  No.  39354-45-5).  monomers  used  in  the  emulsion  polymerization  of  polyvinyl  acetate, 

acrylic,  and  vinyt/acrylic  polymers  intended  for  use  as  coatings  for 
paper  and  paperboard. 


Dated:  April  23, 1993. 

Michael  R.  Taylor, 

Deputy  Commissioner  for  Policy. 

[FR  Doc.  93-10505  Filed  5-4-93;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  180  and  186 

[PP  9F3739  and  FAP  1H5604/R1 190;  FRL- 

4579-11 

RIN  2070-AB78 

Pesticide  Tolerance  and  Animal  Feed 
Additive  Regulation  for  Fluoride 
Compounds 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  This  regulation  establishes  a 
3 -year  time-limited  tolerance  for 
residues  of  cryolite  and/or  synthetic 
cryolite  (sodium  aluminum  fluoride)  in 
or  on  the  raw  agricultural  commodity 
potatoes  at  2.0  parts  per  million  (ppm) 
and  a  3-year  time-limited  feed  additive 
regulation  for  residues  of  the  insecticide 
cryolite  and/or  synthetic  cryolite 
(sodium  aluminum  fluoride)  in  the 
commodity  processed  potato  waste  (wet 
or  dry)  at  22.0  ppm.  These  regulations 


to  establish  a  maximum  permissible 
level  for  residues  of  the  insecticide 
compounds  in  or  on  the  commodities 
were  requested  in  petitions  submitted 
by  Atochem  North  America,  Inc. 
(formally  Pennwalt  Corp.) 

EFFECTIVE  DATE:  These  regulations 
become  effective  May  5, 1993. 
ADDRESSES:  Written  objections, 
identified  by  the  document  control 
number,  [PP  9F3739  and  FAP  1H5604/ 
R1190],  may  be  submitted  to:  Hearing 
Clerk  (A-110),  Environmental  Protection 
Agency,  rm.  3708,  401  M  St,  St.. 
Washington.  DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Robert  A.  Forrest,  Product 
Manager  (PM)  14,  Registration  Division. 
Environmental  Protection  Agency,  401 
M  St..  SW..  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  219,  CM  #2. 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA  22202,  (703)-305- 
6600. 

SUPPLEMENTARY  INFORMATION:  EPA 
issued  notices  as  follows  regarding 
petitions  submitted  by  Atochem  North 
America,  Inc.,  3  Parkway,  rm.  619, 
Philadelphia,  PA  19102: 

1.  PP  9F3739.  Appearing  in  the 
Federal  Register  of  March  23, 1989  (54 
FR  12009),  the  petition  requested  that 
the  Administrator,  pursuant  to  section 
408(d)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C.  346a(d)) 
propose  to  establish  a  tolerance  for 


residues  of  cryolite  and/or  synthetic 
cryolite  in  or  on  the  raw  agricultural 
commodity  (RAC)  Irish  potatoes  at  1.5 
ppm.  EPA  subsequently  issued  notice  of 
filing  of  PP  1F3959  in  the  Federal 
Register  of  April  3, 1991  (56  FR  13643). 
stating  that  Atochem  North  America, 
Inc.,  proposed  to  increase  the  tolerance 
horn  1.5  ppm  to  2.0  ppm  and  change  the 
RAC  Irish  potatoes  to  the  more 
appropriate  designation,  potatoes.  PP 
1F3959  had  been  Intended  as  an 
amendment  to  PP  9F3739,  but  was 
published  as  an  initial  filing.  The  April 
3, 1991  notice  reflects  the  current 
amendmenL 

2.  FAP  1H5604.  Appearing  in  the 
Federal  Register  of  April  3, 1991  (56  FR 
13643),  the  petition  requested  that  the 
Administrator,  pursuant  to  section 
409(c)(1)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA),  21  U.S.C. 
348(c)(1),  propose  to  establish  a 
tolerance  for  residues  of  cryolite  and/or 
synthetic  cryolite  in  the  animal  feed 
potato  waste  at  22.0  ppm  resulting  from 
the  application  of  the  compounds  to 
growing  potatoes.  For  consistency,  the 
commodity  potato  waste  is  corrected  to 
read  potato  waste  (wet  or  dry)  in  the 
final  rule. 

There  were  no  comments  received  in 
response  to  these  notices  of  filing. 

The  data  submitted  in  the  petitions 
and  all  other  relevant  material  have 
been  evaluated.  The  pesticide  is 
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considered  useful  for  the  purposes  for 
which  the  tolerances  are  sought  and 
considered  capable  of  achieving  the 
intended  physical  or  technical  effect. 

The  toxicological  data  considered  in 
support  of  the  tolerances  include  the 
following: 

1.  A  2-year  rat  bioassay  conducted  by 
the  National  Toxicology  Program  (NTP) 
using  sodium  fluoride  as  the  test 
material  in  which  mottling;  dentine 
incisor  dysplasia;  and  incisor 
odontoblast  and  ameloblast 
degeneration  of  teeth  were  observed  at 
the  lowest  dose  tested,  25  ppm  (1.3  mg/ 
kg/day).  Levels  tested  were  0,  25, 100, 
and  175  ppm. 

Osteosarcoma  of  the  bone  was 
observed  in  one  male  in  the  100-ppm 
group  (mid-dose)  and  in  three  males  in 
the  175  ppm  group  (highest  dose  tested). 
NTP  considers  this  to  be  equivocal 
evidence  of  carcinogenicity  in  male 
F344/N  rats.  No  evidence  was  seen  in 
female  rats. 

The  currently  available  information 
does  not  support  the  regulation  of 
cryolite  insecticides  as  carcinogens  at 
this  time.  The  U.S.  Department  of 
Health  and  Human  Servcies  (USDHHS), 
Public  Health  Service,  concluded  in  its 
1991  “Review  of  Fluoride  Benefits  and 
Risks”  that  "Taken  together,  the  two 
animal  studies  available  at  this  time  fail 
to  establish  an  association  between 
fluoride  and  cancer."  The  two  studies 
examined  by  USDHHS  consisted  of  the 
NTP  study  using  male  and  female  rats 
and  mice  and  one  conducted  by  Procter 
and  Gamble.  A  total  of  eight  individual 
sex/species  groups  (four  sex/species 
groups  from  each  study)  were  examined. 
The  National  Academy  of  Science  is 
currently  examining  all  available  data 
on  fluoride,  including  the  NTP  studies, 
with  a  report  expected  to  be  issued 
April  1993. 

The  NTP  study  utilizing  sodium 
fluoride  as  the  test  material  in  lieu  of 
cryolite  or  synthetic  cryolite  satisfies  the 
guideline  study  requirement  for  both  the 
rodent  chronic  feeding  study  and  the  rat 
carcinogenicity  study.  Fluoride  has  been 
identified  as  the  residue  of  toxicological 
concern  in  cryolite  and  synthetic 
cryolite,  and  the  available  data  show 
that  these  compounds  act  as  free 
fluoride.  Due  to  an  abundance  of  data 
on  the  effects  of  fluoride  on  humans, 
additional  data  are  not  required  to 
define  a  no-observed-effect-level  (NOEL) 
in  rats  for  the  effects  of  fluoride  on 
teeth. 

2.  A  2-year  mouse  bioassay  conducted 
by  the  NTP  utilizing  sodium  fluoride  as 
the  test  material  with  mottling, 
discoloration,  and  attrition  of  teeth 
observed  at  the  lowest  dose  tested,  25 
ppm  (2.4  mg/kg).  The  bioassay  was 


negative  for  carcinogenic  effects  under 
the  conditions  of  the  study.  Levels 
tested  were  0,  25, 100,  and  175  ppm. 

This  study  utilizing  sodium  fluoride 
in  lieu  of  cryolite  or  synthetic  cryolite 
as  the  test  material  satisfies  the 
guideline  study  requirement  for  a  mouse 
carcinogenicity  study  for  the  reason 
described  above  under  item  one. 

3.  A  developmental  toxicity  study  in 
rats  with  developmental  and  maternal 
no-observable-effect  levels  (NOELs)  at 
greater  than  3,000  mg/kg/day  (highest 
dose  tested). 

4.  A  developmental  toxicity  study  in 
mice  with  a  developmental  no¬ 
observable-effect  level  (NOEL)  of  100 
mg/kg/day  with  a  lowest-effect  level 
(LEL)  of  300  mg/kg/day  based  on 
increased  incidents  of  bent  ribs  and  bent 
rib  bones.  The  maternal  NOEL  was  30 
mg/kg/day  with  a  LEL  of  100  mg/kg/day 
based  on  increased  mortality  and 
reddened  mucosa  in  the  glandular 
portion  of  the  stomach.  The  guideline 
study  requirement  for  a  developmental 
toxicity  study  in  a  nonrodent  species  is 
waived. 

5.  A  28-day  range-finding  study  in 
rats  with  the  only  compound-related 
effect  being  a  change  in  coloration  and 
physical  property  of  the  teeth. 

6.  A  supplemental  90-day  rat-feeding 
study  at  dose  levels  of  0,  50,  5,000,  and 
50,000  ppm  in  which  stomach  lesions 
were  observed  at  the  5,000-ppm  dose 
level. 

7.  A  supplemental  90-day  dog  feeding 
study  at  dose  levels  of  0,  500, 10,000, 
and  50,000  ppm  with  systemic  effects 
(fluoride  accumulation  in  the  bone)  seen 
at  the  500-ppm  dose  level. 

8.  Genotoxicity  studies  including  an 
Ames  test  (negative),  an  in  vitro  assay  in 
human  lymphocytes  (negative),  and  an 
unscheduled  DNA  synthesis  in  rat 
hepatocytes  (negative). 

9.  Open  literature  studies  showing 
that  human  and  animal  metabolism  of 
cryolite  and/or  synthetic  cryolite 
manifests  itself  as  normal  free  fluoride 
metabolism,  i.e.,  dissociation  occurs, 
producing  free  fluoride  ions  which  are 
assimilated  into  bone. 

Desirable  toxicological  data  currently 
lacking  and  the  projected  dates  for 
completion  of  these  studies  are  as 
follows:  (1)  1-year  nonrodent  feeding 
study,  May  1994;  (2)  two-generation  rat 
reproduction  study,  June  1993. 

Although  there  are  significant  data 
gaps  for  cryolite  and/or  synthetic 
cryolite,  the  available  toxicity  data  are 
considered  adequate  to  support  the 
time-limited  tolerance  and  feed  additive 
regulation.  The  additional  dietary 
exposure  to  fluoride  resulting  from  the 
use  of  cryolite  and/or  synthetic  cryolite 
on  potatoes  is  considered  negligible 


when  compared  to  the  total  dietary 
exposure  to  fluoride  horn 
noninsecticidal  sources  such  as 
drinking  water,  toothpaste,  dental 
fluoride  application,  and  the  naturally 
occurring  background  levels  in  addition 
to  that  resulting  horn  the  current 
established  pesticide  tolerances  for  the 
compounds. 

The  current  established  tolerances  for 
the  use  of  cryolite  and/or  synthetic 
cryolite  provide  for  an  exposure  of  0.029 
mg  of  fluoride  per  kg/day  (.054  mg/kg/ 
day  of  cryolite  and/or  synthetic 
cryolite),  and  the  current  maximum 
contaminant  level  (MCL)  of  4.0  ppm 
established  for  the  use  of  sodium 
fluoride  in  drinking  water  provides  for 
an  exposure  of  0.266  mg  of  fluoride  per 
kg/day  (based  on  consumption  of  2 
liters  of  water  per  day  by  a  60-kg 
person)  for  a  total  of  0.285  mg/kg/day. 

As  a  result  of  this  regulation,  the  total 
maximum  estimated  dietary  exposure 
will  be  0.2862  mg/kg/day  of  fluoride,  or 
an  increase  of  0.0012  mg/kg/day  (0.4 
percent)  fluoride.  As  stated  in  the 
Federal  Register  of  May  11, 1979  (44  FR 
27932-27954),  the  “Agency  will 
generally  consider  as  insignificant  ah 
increase  in  the  theoretical  maximum 
residue  concentration  of  1.0  percent  or 
less.”  For  purposes  of  this  rule,  this  is 
interpreted  to  include  the  estimated 
dietary  exposure  resulting  from 
nonpesticidal  uses. 

Tnis  percent  increase  in  the  dietary 
exposure  is  even  less  when  the 
background  levels  of  fluoride  are  taken 
into  consideration.  Fluoride  is 
ubiquitous  and  may  be  present  in  soils 
and  foodstuffs  that  have  not  been 
treated  with  cryolite  and/or  synthetic 
cryolite.  Data  submitted  in  support  of 
the  subject  petition  show  background 
levels  of  fluoride  in  untreated  potatoes 
ranged  from  0.14  ppm  to  0.31  ppm  and 
are  consistent  with  the  ranges  reported 
in  the  open  literature.  Levels  of  fluoride 
found  in  the  treated  potatoes  ranged 
from  0.18  ppm  to  0.94  ppm.  The  residue 
analytical  method  used  for  enforcing  the 
subject  tolerance  cannot  distinguish 
between  the  naturally  occurring  fluoride 
and  the  fluoride  resulting  from  use  of 
cryolite  and/or  synthetic  cryolite. 

The  metabolism  of  the  subject 
insecticides  in  plants  and  animals  is 
adequately  understood.  The  residue  of 
concern  in  or  on  plants  resulting  from 
the  application  of  these  insecticides  is 
cryolite  and/or  synthetic  cryolite.  Only 
surface  residues  of  the  insecticides  per 
se  may  be  expected  to  occur  on  the 
treated  plants.  The  residue  of  concern  in 
animals  is  total  fluoride. 

An  adequate  analytical  method 
(fluoride-specific  electrode)  is  available 
for  enforcement  purposes  for  the  RAC 
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potatoes  and  potato  waste.  Because  the 
subject  compounds  are  inorganic 
compounds,  the  requirement  for  data 
using  the  multiresidue  protocols  in 
PAM  Vol.  I  is  not  applicable. 

Because  of  the  long  lead  time  from 
establishing  these  tolerances  to 
publication  of  the  enforcement 
methodology  in  the  Pesticide  Analytical 
Manual,  Vol.  II,  the  analytical 
methodology  is  being  made  available  in 
the  interim  to  anyone  interested  in 
pesticide  enforcement  when  requested 
from:  Calvin  Furlow,  Public  Information 
Branch,  Field  Operations  Division 
(H7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 

Office  location  and  telephone  number: 
Rm.  1128,  CM  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington.  VA  22202,  (703-305- 
5232). 

There  is  no  reasonable  expectation  of 
finite  residues  of  cryolite  or  synthetic 
cryolite  occurring  in  the  meat,  milk, 
poultry,  and  eggs  of  animals  fed  potato 
waste  processed  from  the  treated 
potatoes  and  40  CFR  180.6(a)(3)  applies. 
Thus,  secondary  tolerances  pre  not 
necessary  at  this  time  in  meat,  milk, 
poultry,  and  eggs. 

Because  of  the  lack  of  a  chronic  dog 
feeding  study,  and  a  two-generation  rat 
reproduction  study,  the  Agency  is 
limiting  the  period  of  time  that  the 
regulations  are  to  be  in  effect.  Should 
the  Agency  find  that  these  data  are 
acceptable,  it  will  reassess  the  tolerance 
for  potatoes,  and  if  appropriate,  will 
establish  a  permanent  tolerance  for 
potatoes  and  a  permanent  feed  additive 
regulation  for  piocessed  potato  waste 
(wet  or  dry).  There  are  no  regulatory 
actions  pending  against  the  continued 
registration  of  these  insecticidal 
compounds. 

Based  on  the  above  information,  the 
Agency  concludes  that  the 
establishment  of  the  section  408 
regulation  will  protect  the  public  health, 
and  use  of  the  pesticide  in  accordance 
with  the  section  409  regulation  will  be 
safe.  Based  on  the  currently  available 
information,  there  has  been  shown  no 
association  between  fluoride  and  cancer 
and  thus  the  pesticide  has  not  been 
found  to  induce  cancer  in  man  or 
animals.  Therefore,  the  tolerance  and 
feed  additive  regulation  are  established 
as  set  forth  below. 

Residues  not  in  excess  of  2.0  ppm 
remaining  in  or  on  the  raw  agricultural 
commodity  potatoes  and  22.0  ppm 
remaining  in  or  on  the  processed  animal 
feed  potato  waste  after  expiration  of  the 
time-limited  tolerances  will  not  be 
considered  actionable  if  the  pesticide  is 
legally  applied  during  the  term  of,  and 
in  accordance  with,  provisions  of  the 


tolerance  and  the  feed  additive 
regulation. 

Any  person  adversely  affected  by 
these  regulations  may,  within  30  days 
after  publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
with  the  Hearing  Clerk,  at  the  address 
given  above  (40  CFR  178.20).  The 
objections  submitted  must  specify  the 
provisions  of  the  regulations  deemed 
objectionable  and  the  grounds  for  the 
objections  (40  CFR  178.25).  Each 
objection  must  be  accompanied  by  the 
fees  provided  by  40  CFR  180.33(i).  If  a 
hearing  is  requested,  the  objections 
must  include  a  statement  of  the  factual 
issue(s)  on  which  a  hearing  is  requested, 
and  the  requestor’s  contentions  on  each 
such  issue,  and  a  summary  of  the 
evidence  relied  upon  by  the  objection 
(40  CFR  178.27).  A  request  for  a  hearing 
will  be  granted  if  the  Administrator 
determines  that  the  material  submitted 
shows  the  following:  There  is  a  genuine 
and  substantial  issue  of  fact;  there  is  a 
reasonable  possibility  that  available 
evidence  identified  by  the  requestor 
would,  if  established,  resolve  one  or 
more  of  such  issues  in  favor  of  the 
requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

The  Office  of  Management  and  Budget 
has  exempted  these  rules  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Parts  180  and 
186 

Administrative  practice  and 
procedure,  Agricultural  commodities. 
Animal  feeds,  Pesticides  and  pests. 
Recording  and  recordkeeping 
requirements. 

Dated:  April  22, 1993. 

Douglas  D.  Campt, 

Director,  Office  of  Pesticide  Programs. 

Therefore,  chapter  I  of  title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 


PART  180— [AMENDED] 

1.  In  part  180: 

a.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C  346a  and  371. 

b.  In  §  180.145,  by  adding  new 
paragraph  (c),  to  read  as  follows: 

$  180.145  Fluorine  compounds;  tolerances 
t or  residues. 

***** 

(c)  A  time-limited  tolerance  to  expire 
May  6, 1996  is  established  for  residues 
of  the  insecticidal  fluorine  compounds 
cryolite  and  synthetic  cryolite  (sodium 
aluminum  fluoride)  in  or  on  the  raw 
agricultural  commodity  as  follows: 


Commodity 

Parts  per 
million 

Potatoes  . 

2.0 

PART  186— [AMENDED] 

2.  In  part  186: 

a.  The  authority  citation  continues  to 
read  as  follows: 

Authority:  21  U.S.C.  348. 

b.  By  adding  new  §  186.3375,  to  read 
as  follows: 

§  1 86.3375  Fluorine  compounds. 

A  time-limited  tolerance  to  expire  on 
May  6, 1996,  is  established  for  residues 
of  the  insecticidal  fluorine  compounds 
cryolite  and  synthetic  cryolite  (sodium 
aluminum  fluoride)  in  the  following 
processed  animal  feed  resulting  from 
application  of  the  compounds  to 


growing  crops: 

Commodity 

Parts  per 
million 

Potato  waste,  process  (wet  or 

dry) . 

22.0 

IFR  Doc.  93-10578  Filed  5-4-93;  8:45  am) 

BILUNG  CODE  6660-50-F 

40  CFR  Part  271 
[FRL-4625-8] 

Utah;  Final  Authorization  of  State 
Hazardous  Waste  Management 
Program 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Immediate  final  rule;  correction. 

SUMMARY:  On  February  12, 1993,  EPA 
published  in  the  Federal  Register,  an 
immediate  final  rule  approving  final 
authorization  of  revisions  to  the  Utah 
hazardous  waste  program  under  the 
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Branch,  U.S.  EPA,  999  18th  Street,  suite 
500,  Denver,  CO  80202-2466,  Phone: 
303/293-1670. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  February  12, 1993, 
on  page  8232,  third  column,  Table  1  is 
corrected  to  read  as  follows: 


Table  1.— Provisions 

Federal  Register  Reference 

State  equivalent* 

1.  identification  and  Listing  of  Hazardous  Wastes:  Treatability  Studies  Sample  Exemption,  53 
FR  27290-27302,  7/19/88. 

2.  Hazardous  Waste  Management  System;  Standards  for  Hazardous  Waste  Storage  and 
Treatment  Tank  Systems,  53  FR  34079-34087,  9/29/88. 

3.  Identification  and  Listing  of  Hazardous  Waste;  and  Designation,  Reportable  Quantities,  and 
Notification,  53  FR  35412-35421,  9/13/88. 

4.  Permit  Modifications  for  Hazardous  Waste  Management  Facilities,  53  FR  37912-37942,  9/ 
28/88,  amended  10/24/88  at  FR  41649. 

5.  Statistical  Methods  for  Evaluation,  Ground-water  Monitoring  Data  from  Hazardous  Waste  Fa¬ 
cilities,  53  FR  39720-39731,  10/11/88. 

6.  Identification  and  Listing  of  Hazardous  Waste;  Removal  of  Iron  Dextran  from  the  List  of  Haz¬ 
ardous  Wastes,  53  FR  43878-43881, 10/31/88. 

7.  Identification  and  Listing  of  Hazardous  Waste;  Removal  of  Strontium  Sulfide  from  the  List  of 
Hazardous  Wastes,  53  FR  43881-43884, 10/31/88. 

8.  Removal  of  Strontium  Sulfide  from  the  List  of  Hazardous  Wastes;  Technical  Amendment,  56 
FR  7567-7568,  2/25/91. 

9.  Changes  to  Interim  Status  Facilities  for  Hazardous  Wastes  Management  Permits;  Proce¬ 
dures  for  Post-Closure  Permitting,  54  FR  9596-9609,  3/7/89. 

R31 5-1-1,  R31 5-2-4 

R31 5-1-1,  R31 5-8-7,  R31 5-8-10,  R315-7- 
14.  R315-7-17 

R315-2-4,  R3 15-2-10,  R3 15-50-9 

R3 15-3- 17,  R3 15-8-4,  R3 15-8-7,  R315-7- 
14,  R315-1-1,  R315-3-13,  R315-3-10, 
R315-3-15 

R31 5-8-6 

R31 5-2-11,  R315-50-10 

R315-2-11,  R315-50-10 

R31 5-2-11,  R31 5-50-10 

R3 15-3-3,  R3 15-3-9,  R315-3-15,  R315-3- 
31,  R3 15-3-32 

*  Rules  referenced  are  to  the  Utah  Solid  and  Hazardous  Waste  Rules. 

State  authorities:  UCA  19-6-102,  enacted  1981,  amended  1991,  effective  7/1/91.  UCA  19-6-104,  enacted  1981,  amended  1991,  effective  7/1/ 
91.  UCA  19-6-105,  enacted  1981,  amended  1991,  effective  7/1/91. 


Resource  Conservation  and  Recovery 
Act  (RCRA).  However,  a  portion  of 
Table  1  was  inadvertently  omitted.  The 
purpose  of  this  document  is  to  publish 
a  complete  Table  1. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marcella  DeVargas,  Waste  Management 


Dated:  April  26, 1993. 

Jack  W.  McGraw, 

Acting  Regional  Administrator. 

[FR  Doc.  93-10425  Filed  5-4-93;  8:45  am] 

BILLING  COOC  IQCO  SO  T 


40  CFR  Part  721 

[OPPTS-50582H;  FRL-4160-8  ] 

Benzoic  Acid,  2,2'- 
[(dihydroxyphenylene)bis(azo)]bis-, 
Bis[2-(dimethylamino)ethyl]  Ester 
Dihydrochloride;  Revocation  of  a 
Significant  New  Use  Rule 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  EPA  is  revoking  a  significant 
new  use  rule  (SNUR)  promulgated 
under  section  5(a)(2)  of  the  Toxic 
Substances  Control  Act  (TSCA)  for  a 
chemical  substance  based  on  receipt  of 
new  toxicity  test  data  and  on  a 
reevaluation  by  EPA  of  expected  water 
releases.  The  data  and  revised  water 
release  estimates  indicate  that  the 
substance  will  not  present  an 
unreasonable  risk  of  injury  to  the 
environment  and  further  regulation 


under  section  5  of  TSCA  is  not 
warranted  at  this  time. 

EFFECTIVE  DATE:  The  effective  date  of 
this  rule  is  June  4, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Susan  B.  Hazen,  Director, 

Environmental  Assistance  Division  (TS- 
799),  Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agency,  Rm.  E-543A,  401  M  St.,  SW., 
Washington,  DC  20460,  Telephone: 

(202)  554-1404,  TDD:  (202)  554-0551. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  August  15, 1990  (55 
FR  33307),  EPA  issued  a  SNUR 
establishing  significant  new  uses  for 
bis(substituted)carbomonocyclic 
azocarbomonocylicol,  which  was  the 
generic  name  of  the  PMN  substance, 
reflecting  the  claim  of  confidentiality  for 
the  specific  chemical  identity  of  the 
substance  in  the  PMN  submission. 
Subsequent  to  the  issuance  of  that 
SNUR,  the  original  PMN  submitter 
waived  its  claim  of  confidentiality  for 
the  specific  chemical  identity  at  the 
time  of  submitting  a  Notice  of 
Commencement.  The  specific  chemical 
identity  of  the  substance  is  benzoic  add, 
2,2'-[(dihydroxyphenylene)bis(azo)]bis-, 
bis[2-(dimethylamino)ethyl]  ester, 
dihydrochloride.  Because  of  additional 
data  EPA  has  received  for  this  substance 


and  a  reevaluation  by  EPA  of  expected 
water  releases,  EPA  proposed  to  revoke 
this  SNUR  in  the  Federal  Register  of 
June  2, 1992  (57  FR  23182). 

I.  Rulemaking  Record 

The  record  for  the  rule  which  EPA  is 
revoking  was  established  at  OPPTS- 
50582  (P-88-1753).  This  record 
includes  information  considered  by  the 
Agency  in  developing  this  rule  and 
includes  the  test  data  to  which  the 
Agency  has  responded  with  this  rule. 

II.  Background 

The  Agency  proposed  the  revocation 
of  the  SNUR  for  this  substance  in  the 
Federal  Register  of  June  2, 1992  (57  FR 
23182).  The  background  and  reasons  for 
the  revocation  of  the  SNUR  are  set  forth 
in  the  preamble  to  the  proposed 
revocation.  The  Agency  received  no 
public  comment  concerning  the 
proposed  revocation.  As  a  result  EPA  is 
revoking  this  SNUR. 

III.  Objectives  and  Rationale  of 
Revocation  of  the  Rule 

During  review  of  the  PMN  submitted 
for  the  chemical  substance  that  is  the 
subject  of  this  revocation,  EPA 
concluded  that  regulation  was 
warranted  under  section  5(e)  of  TSCA 
pending  the  development  of  information 
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sufficient  to  make  a  reasoned  evaluation 
of  the  environmental  effects  of  the 
substance,  and  EPA  identified  the  tests 
considered  necessary  to  evaluate  the 
risks  of  the  substance.  The  basis  for 
such  findings  is  referenced  in  Unit  n.  of 
this  preamble.  Based  on  these  findings, 
a  section  5(e)  consent  order  was 
negotiated  with  the  PMN  submitter  and 
a  SNUR  was  promulgated. 

EPA  reviewed  testing  conducted  by 
the  PMN  submitter  for  the  substance 
and  determined  that  the  information 
available  was  sufficient  to  make  a 
reasoned  evaluation  of  the 
environmental  effects  of  the  substance. 
In  addition,  EPA  reevaluated  surface 
water  releases  for  the  substance.  EPA 
concluded  that,  for  the  purposes  of 
TSCA  section  5,  the  substance  will  not 
present  an  unreasonable  risk  and 
subsequently  revoked  the  section  5(e) 
consent  order.  The  revocation  of  SNUR 
provisions  for  this  substance  designated 
herein  is  consistent  with  the  revocation 
of  the  section  5(e)  order. 

In  light  of  the  above  EPA  is  revoking 
SNUR  provisions  for  this  chemical 
substance.  When  this  revocation 
becomes  final  EPA  will  no  longer 
require  notice  of  any  company's  intent 
to  manufacture,  import,  or  process  this 
substance. 

IV.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  605(b)),  EPA  has  determined 
that  this  rule  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  businesses.  EPA  has 
not  determined  whether  parties  affected 
by  this  rule  would  likely  be  small 
businesses.  However,  once  the  SNUR  is 
revoked  EPA  will  receive  no  SNUR 
notices  for  the  substance.  Therefore, 
EPA  believes  that  the  number  of  small 
businesses  affected  by  this  rule  will  not 
be  substantial. 

List  of  Subjects  in  40  CFR  Part  721 

Chemicals,  Environmental  protection, 
Hazardous  materials.  Recordkeeping 
and  reporting  requirements.  Significant 
new  uses. 

Dated:  January  29, 1993 

Victor  ).  Kimm, 

Acting  Assistant  Administrator for 
Prevention,  Pesticides  and  Toxic  Substances. 

Therefore.  40  CFR  part  721  is 
amended  as  follows: 

PART  721 — [AMENDED] 

1.  The  authority  citation  for  part  721 
will  continue  to  read  as  follows: 

Authority:  15  U.&C.  2604, 2607.  and 
2625(e). 


1721.766  [Removed] 

2.  By  removing  §  721.766. 

[FR  Doc.  93-10560  Filed  5-4-93;  8:45  am] 

BILLING  CODE  6660-50-F 


40  CFR  Part  721 
[OPPTS-50582G;  FRL-4075-1] 

1 - Butene,  Polymer  with  2-Butene  and 

2- MethyM-propene,  Epoxldized; 
Revocation  of  a  Significant  New  Use 
Rule 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  EPA  is  revoking  a  significant 
new  use  rule  (SNUR)  promulgated 
under  section  5(a)(2)  of  the  Toxic 
Substances  Control  Act  (TSCA)  for  the 
above  chemical  substance  based  on 
receipt  of  new  data.  The  data  indicate 
that  the  substance  will  not  present  an 
unreasonable  risk  of  injury  to  human 
health  and  further  regulation  under 
section  5  of  TSCA  is  not  warranted  at 
this  time. 

EFFECTIVE  DATE:  The  effective  date  of 
this  rule  is  June  4, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Hazen,  Director,  Environmental 
Assistance  Division  (TS-799).  Office  of 
Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency,  rm. 
E-543A,  401  M  St.,  SW.,  Washington, 
DC  20460,  Telephone:  (202)  554-1404, 
TDD:  (202)  554-551. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  August  15, 1990  (55 
FR  33296),  EPA  issued  a  SNUR 
establishing  significant  new  uses  for  1- 
butene,  polymer  with  2-butene  and  2- 
methyl-l-propene,  epoxidized.  Because 
of  additional  data  EPA  has  received  for 
this  substance,  EPA  proposed  to  revoke 
this  SNUR  in  the  Federal  Register  of 
March  25, 1992  (57  FR  10326). 

I.  Rulemaking  record 

The  record  for  the  rule  which  EPA  is 
revoking  was  established  at  OPPTS- 
50582  (P-88-217).  This  record  Includes 
information  considered  by  the  Agency 
in  developing  this  rule. 

II.  Background 

The  Agency  proposed  the  revocation 
of  the  SNUR  for  this  substance  in  the 
Federal  Register  of  March  25. 1992  (57 
FR  10326).  The  background  and  reasons 
for  the  revocation  of  the  SNUR  are  set 
forth  in  the  preamble  to  the  proposed 
revocation.  The  Agency  received  no 
public  comment  concerning  the 
proposed  revocation.  As  a  result  EPA  is 
revoking  this  SNUR. 


III.  Objectives  and  Rationale  for 
Revocation  of  the  Rule 

During  review  of  the  PMN  submitted 
for  the  chemical  substance  that  is  the 
subject  of  this  revocation,  EPA 
concluded  that  regulation  was 
warranted  under  section  5(e)  of  TSCA 
pending  the  development  of  information 
sufficient  to  make  a  reasoned  evaluation 
of  the  health  effects  of  the  substance, 
and  EPA  identified  the  tests  considered 
necessary  to  evaluate  the  risks  of  the 
substance.  The  basis  for  such  findings  is 
referenced  in  Unit  n.  of  this  preamble. 
Based  on  these  findings,  a  section  5(e) 
consent  order  was  negotiated  with  the 
PMN  submitter  and  a  SNUR  was 
promulgated. 

EPA  reviewed  testing  conducted  by 
the  PMN  submitter  for  the  substance 
and  determined  that  the  information 
available  was  sufficient  to  make  a 
reasoned  evaluation  of  the  health  effects 
of  the  substance.  EPA  concluded  that, 
for  the  purposes  of  TSCA  section  5,  the 
substance  will  not  present  an 
unreasonable  risk  and  subsequently 
revoked  the  section  5(e)  consent  order. 
The  revocation  of  SNUR  provisions  for 
this  substance  designated  herein  is 
consistent  with  the  revocation  of  the 
section  5(e)  order. 

In  light  of  the  above  EPA  is  revoking 
the  SNUR  provisions  for  this  chemical 
substance.  When  this  revocation 
becomes  final  EPA  will  no  longer 
require  notice  of  any  company’s  intent 
to  manufacture,  import,  or  process  this 
substance. 

IV.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  605(b)),  EPA  has  determined 
that  this  rule  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  businesses.  EPA  has 
not  determined  whether  parties  affected 
by  this  rule  would  likely  he  small 
businesses.  However,  once  the  SNUR  is 
revoked  EPA  will  receive  no  SNUR 
notices  for  the  substance.  Therefore, 
EPA  believes  that  the  number  of  small 
businesses  affected  by  this  rule  will  not 
be  substantial. 

List  of  Subjects  in  40  CFR  Part  721 

Chemicals,  Environmental  protection. 
Hazardous  materials.  Recordkeeping 
and  reporting  requirements,  Significant 
new  uses. 

Dated:  January  29, 1993 
Victor  J.  Kimm, 

Acting  Assistant  Administrator  for 
Prevention,  Pesticides  and  Toxic  Substances. 

Therefore,  40  CFR  part  721  is 
amended  as  follows: 
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PART  721— [AMENDED] 

1.  The  authority  citation  for  part  721 
will  continue  to  read  as  follows: 

Authority:  IS  U.S.C.  2604.  2607,  and 
2625(c). 

$721.1621  [Removed] 

2.  By  removing  §  721.1621. 

[FR  Doc.  93-10581  Filed  5-4-93;  8:45  ami 

BHiJNO  CODE  (5M-60-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  68 

[CC  Docket  No.  87-124;  FCC  93-191] 

Access  to  Telecommunications 
Equipment  and  Services  by  the 
Hearing  Impaired  and  Other  Disabled 
Persons 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule;  suspension  of  rule 
enforcement. 

SUMMARY:  This  Order  suspends 
enforcement  of  hearing  aid 
compatibility  for  telephones  required  by 
§  68.112(b)  (1),  (3),  and  (5)  of  the  Federal 
Communications  Commission  rules  to 
be  hearing  aid  compatible  by  May  1, 

1993  for  establishments  with  twenty  or 
more  employees  and  by  May  1, 1994  for 
establishments  with  fewer  than  twenty 
employees.  This  action  responds  to  an 
Emergency  Request  for  Stay  of 
§  68.112(b)  filed  by  the  Tele¬ 
communications  Association  and  is 
taken  to  give  the  Commission  adequate 
time  to  evaluate  serious  issues  raised  in 
the  Emergency  Request  involving  costs 
of  compliance  and  the  feasibility  of 
compliance  with  47  CFR  68.112(b). 
EFFECTIVE  DATE:  April  15, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Kimball,  Domestic  Services 
Branch,  Domestic  Facilities  Division, 
Common  Carrier  Bureau  (202)  634- 
7150. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission’s  Order  in 
CC  docket  No.  87-124,  adopted  April 
13, 1993  and  released  April  15, 1993. 

The  complete  text  of  this  Order  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Dockets  Branch  (room  230),  1919  M 
Street,  NW.,  Washington,  DC,  and  may 
also  be  purchased  from  the 
Commission’s  copy  contractor,  ITS,  Inc., 
at  (202)  857-3800, 1919  M  Street,  NW., 
room  246,  Washington.  DC  20554.  The 
Report  and  Order  establishing  the  rules 
whose  enforcement  is  suspended  by  this 


Order  may  be  found  at  7  FCC  Red  3472 
(Rel.  June  4, 1992).  The  Report  and 
Order  is  summarized  at  57  FR  27182 
(June  18, 1992). 

Synopsis  of  Order 

1.  This  Order  suspends  enforcement 
of  hearing  aid  compatibility  for 
telephones  required  by  §  68.112(b)  (1), 

(3),  and  (5)  of  our  Rules  to  be  hearing 
aid  compatible  by  May  1, 1993  for 
establishments  with  twenty  or  more 
employees  and  by  May  1, 1994  for 
establishments  with  fewer  than  twenty 
employees.  Specifically,  it  suspends 
enforcement  of  the  requirement  that 
workplace  non-common  area  telephones 
be  hearing  aid  compatible  by  May  1, 

1993  for  establishments  with  twenty  or 
more  employees  and  by  May  1, 1994  for 
establishments  with  fewer  than  twenty 
employees.  Further,  it  suspends 
enforcement  of  the  requirement  that 
telephones  in  confined  settings, 
including  but  not  limited  to,  rooms  in 
hospitals,  residential  health  care 
facilities  for  senior  citizens, 
convalescent  homes,  and  prisons  be 
hearing  aid  compatible  by  May  1, 1993, 
for  establishments  with  twenty  or  more 
employees  and  by  May  1, 1994  for 
establishments  with  fewer  than  twenty 
employees,  but  enforcement  is 
suspended  only  if  an  alternative  means 
of  signaling  life-threatening  situations  is 
available  in  such  confined  settings. 
Finally,  it  suspends  enforcement  of  the 
requirement  that  telephones  in  hotels 
and  motels  be  hearing  aid  compatible  by 
May  1, 1993  for  establishments  with 
twenty  or  more  employees  and  by  May 
1, 1994  for  establishments  with  fewer 
than  twenty  employees,  but  only  in  the 
event  that  at  least  ten  percent  of  the 
rooms  in  a  hotel  or  motel  are  equipped 
to  accommodate  a  hearing  impaired 
customer  as  set  forth  in  §  68.112(b)(5)  (i) 
through  (iii)  of  the  Commission’s  Rules, 
47  CFR  68.112(b)  (i)  through  (iii).  All 
other  provisions  of  the  Commission’s 
hearing  aid  compatibility  rules  will  be 
enforced.  Any  telephone  that  is  required 
by  the  Commission’s  rules  to  be  hearing 
aid  compatible  prior  to  May  1, 1993  is 
unaffected  by  this  Order.  The  sections  of 
the  Commission’s  rules  that  are  not 
affected  herein  require  that  telephones 
in  certain  parts  of  all  locations 
mentioned  above  be  hearing  aid 
compatible,  for  example,  those 
telephones  in  areas  occupied  by  people 
with  hearing  impairments  who  may 
need  them  to  signal  life-threatening  or 
emergency  situations. 

2.  The  Hearing  Aid  Compatibility  Act 
of  1988  required  that  all  telephones 
manufactured  or  imported  for  use  in  the 
United  States  be  hearing  aid  compatible 
by  August  16, 1989.  It  also  required  the 


Federal  Communications  Commission 
to  establish  such  regulations  as  are 
necessary  to  ensure  reasonable  access  to 
telephone  service  by  persons  with 
impaired  hearing  but  prohibited  the 
Commission  from  requiring  the 
retrofitting  of  any  but  "coin-operated 
telephones  and  telephones  provided  for 
emergency  use.”  In  1990  the 
Commission  determined  that  telephones 
in  work  place  common  areas  might  be 
needed  by  hearing  impaired  persons  in 
an  emergency  and  required  that  all 
telephones  in  common  areas  of  the 
workplace  be  hearing  aid  compatible. 
Memorandum  Opinion  and  Order  and 
Further  Notice  of  Proposed  Rule  Making 
(MO&O),  CC  Docket  No.  87-124,  5  FCC 
Red  3434  (1990),  summarized  at  55  FR 
28762  (July  13, 1990).  The  Commission 
determined  that  it  could  change  the 
definition  of  “telephones  provided  for 
emergency  use,”  provided  it  consider 
the  costs  and  benefits  to  all  telephone 
users  of  any  new  rule,  as  required  by  the 
1988  Act.  In  conjunction  with  the  new 
rule,  the  Commission  proposed  that  the 
definition  of  "telephones  provided  for 
emergency  use”  be  expanded  to  include 
all  workplace  telephones  and  that  all 
workplace  telephones  be  required  to  be 
hearing  aid  compatible  because  the 
Commission  thought  it  could  not  be 
reliably  determined  "where  a  hearing  - 
impaired  person  might  be  isolated  in  the 
event  of  an  emergency.”  MO&O  para. 

17.  In  the  Report  and  Order  (R&O) 
released  June  4, 1992,  7  FCC  Red.  3472, 
the  Commission  adopted  amendments 
to  47  CFR  Sections  68.4  and  68.112.  As 
amended,  §  68.112(b)  requires  inter  alia, 
that  all  workplace  telephones  be  hearing 
aid  compatible  by  May  1, 1993,  for 
establishments  with  20  or  more 
employees,  and  by  May  1, 1994,  for 
establishments  with  fewer  than  20 
employees.  In  the  R&O,  the  Commission 
considered  estimates  of  average 
retrofitting  costs  ranging  from  $1.50  to 
$45.14  per  telephone  and  concluded 
that  the  $1.50  figure  did  not  accurately 
represent  the  costs  of  retrofitting.  The 
Commission  also  concluded  that  the 
number  of  telephones  affected  would  be 
much  larger  than  the  limited  number  in 
workplace  common  areas.  However, 
with  a  delay  in  implementation  of  the 
rule,  the  Commission  determined  that 
attrition  would  reduce  the  number  of 
non-hearing  aid  compatible  telephones 
in  workplaces,  substantially  reducing 
the  costs  of  the  rule.  The  decision 
establishing  the  rule  was  not  appealed. 

3.  As  the  implementation  date 
approached,  the  Commission  began  to 
receive  a  large  number  of  telephone 
calls  expressing  concern  or  seeking 
clarification  of.the  new  regulations. 
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Many  callers  asserted  that  they 
discovered  difficulties  in  the  course  of 
their  attempts  to  comply  with  the  rule 
that  had  not  been  foreseen  in  the  R&O. 
The  Commission  also  began  to  receive 
requests  for  individual  waivers  of  the 
new  regulations.  One  of  these.  The 
Petition  for  Waiver  of  Hearing-Aid 
Compatibility  Requirements  for 
Goodwill  Industries  of  Seattle, 
Washington  (Goodwill  Petition),  was 
put  on  Public  Notice  (DA-93-205)  to 
allow  interested  parties  to  file  written 
comments.  Comments,  petitions  for 
waiver  and  written  complaints  were 
filed  by  47  organizations  purporting  to 
represent  over  a  million  businesses, 
government  agencies,  universities, 
colleges  and  non-profit  institutions.  All 
47  organizations  objected  to  the  HAC 
requirements  or  to  the  HAC 
implementation  dates. 

4.  In  this  context,  the  Tele¬ 
communications  Association 
(Petitioner),  an  association  of 
telecommunications  managers 
representing  colleges,  universities, 
government  agencies,  health  care 
facilities  and  public  and  private 
corporations,  petitioned  for  a  stay  of 
Section  68.112(b),  pending  a 
reassessment  of  the  legal  status,  costs, 
and  benefits  of  the  requirement.  In 
urging  the  need  for  a  stay.  Petitioner 
argued  that  the  Commission 
underestimated  the  costs  of  the  rule  by 
a  substantial  amount.  It  based  its 
argument  in  part  on  the  assertions  of 
retro  fitters  and  others  who  claimed  in 
comments  on  the  Goodwill  Petition  that, 
as  a  result  of  the  unforeseen  length  of 
the  recession  and  the  failure  of 
establishments  to  replace  older 
telephone  equipment  at  a  normal 
attrition  rate,  the  number  of  telephones 
which  are  still  not  hearing  aid 
compatible  is  Ear  larger  than  had  been 
estimated  in  the  R&O.  The  R&O  had 
initially  concluded  that  the  costs  of  the 
rule  would  outweigh  its  benefits  but  for 
the  effects  of  replacement  during  the 
period  before  it  was  due  to  be 
implemented.1  The  R&0"s  rate-of- 
replacement  estimate  was  based  on 
estimates  presented  in  Comments  in 
that  proceeding  by  the  North  American 
Telecommunications  Association 


(NATA).2  However,  NATA  subsequently 
acknowledged  in  remarks  submitted  in 
response  to  the  Goodwill  Petition,  that, 
because  of  the  recession,  its  estimates 
were  seriously  in  error.  Petitioner  also 
claimed  that  safety  concerns  that  led  the 
Commission  to  establish  the  new 
regulations  were  tenuous,  such  that  a 
stay  in  their  implementation  date  would 
not  seriously  jeopardize  telephone 
access  of  the  hearing  impaired  in  an 
emergency.  Petitioner  argued  that  all 
telephones  at  work  stations  of  hearing- 
impaired  employees,  all  those  in 
common  and  public  areas  of  the 
workplace  and  all  those  in  other 
locations  where  an  individual  with 
impaired  hearing  is  most  likely  to  be 
stranded  are  already  hearing  aid 
compatible,  as  required  by  prior 
Commission  rules.  In  addition, 
complaints  received  by  the  Commission 
indicate  that  non-hearing  aid 
compatible  telephones  are  being 
removed  entirely  without  being 
replaced  in  order  to  comply  with  the 
regulations  by  May  1  and  retrofitters 
have  claimed  that  backlogged  orders 
may  make  it  otherwise  impossible  to 
comply  with  the  May  1  date  for  many 
establishments.  These  arguments  raised 
serious  concerns.  Given  the  difficulties 
involved  in  fairly  assessing  their 
accuracy  in  the  time  constraints 
imposed  by  the  impending 
implementation  date,  the  Commission 
found  that  the  public  interest  would 
best  be  served  by  suspending 
enforcement  of  the  rules  as  described  in 
part  1  of  this  synopsis. 

5.  Accordingly,  it  is  ordered,  pursuant 
to  sections  1,  4(i)  and  710  of  the 
Communications  Act.  47  U.S.C  1. 154(i) 
and  610,  and  §  1.3  of  the  Commission’s 
Rules,  47  C.F.R.  1.3,  the  at  enforcement 
of  hearing  aid  compatibility  for 
telephones  required  by  §§  68.112(b)(1), 
68.112(b)(3),  and  68.112(b)(5)  of  the 
Commission’s  Rules,  47  CFR 
68.112(b)(1),  68.112(b)(3).  68.112(b)(5). 
to  be  hearing  aid  compatible  as  of  May 
1, 1993  is  suspended  until  further 
notice.  This  action  does  not  alter 
requirements  imposed  by  Section 
68.112  for  telephones  that  must  be 
hearing  aid  compatible  prior  to  May  1. 
1993. 

2  id. 


6.  It  is  further  ordered  that  this  order 
is  effective  upon  release. 

List  of  Subjects  in  47  CFR  68 

Administrative  practice  and 
procedure.  Communications  common 
carriers.  Communications  equipment. 
Reporting  and  recordkeeping 
requirements.  Telephone,  Hearing  aid- 
compatibility. 

Federal  Communications  Commission. 
Donna  R.  Searcy, 

Secretary. 

(FR  Doc.  93-10510  Filed  5-4-93;  8:45  ami 
BI  LUNG  CODE  87 1 2-01 -M 


INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1023 

[Ex  Parte  No.  MC-100  (Sub-No.  7)] 

Single  State  Insurance  Registration — 
1993  Rules 

AGENCY:  Interstate  Commerce 
Commission. 

ACTION:  Final  rule;  withdrawal. 

SUMMARY:  In  dismissing  a  petition  for 
review  of  the  decision  in  this  case, 
which  adopted  interim  rules  governing 
registration  of  motor  vehicles,  the 
United  States  Court  of  Appeals  for  the 
District  of  Columbia  Circuit  directed  us 
to  vacate  that  decision.  Therefore,  the 
Commission  vacates  its  decision  of 
September  11, 1992. 

EFFECTIVE  DATE:  May  5. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Felder.  (202)  927-5610.  (TDD 
for  hearing  impaired:  (202)  927-5721.) 

Accordingly,  under  the  authority  of 
49  U.S.C.  10321(a),  the  final  rules 
published  on  September  18. 1992  at  57 
FR  43151  and  stayed  in  a  document 
published  in  the  Federal  Register  on 
October  5, 1992  at  57  FR  45751  are 
withdrawn. 

Decided:  April  28. 1993. 

By  the  Commission,  Chairman  McDonald, 
Vice  Chairman  Simmons.  Commissioners 
Phillips,  Phllbin.  and  Walden. 

Sidney  L.  Strickland,  Jr., 

Secretary. 

(FR  Doc.  93-10600  Filed  5-4-93;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  Interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  591 
RIN  3206-AE36 

Allowances  and  Differentials;  Uniform 
Allowances 

AGENCY:  Office  of  Personnel 
Management. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Office  of  Personnel 
Management  (OPM)  proposes 
regulations  to  provide  for  a  higher 
initial  maximum  uniform  allowance  rate 
for  civilian  Federal  employees  in  certain 
situations  where  the  typical  basic 
uniform  required  by  a  Federal  agency 
involves  a  high  initial  outlay  of  funds. 
The  Federal  Employees  Pay 
Comparability  Act  of  1990  (FEPCA) 
increased  the  Govemmentwide 
maximum  amount  that  an  agency  may 
pay  for  a  uniform  allowance  horn  $125 
per  year  to  $400  per  year.  The  increase 
to  $400  was  made  effective  by  OPM  on 
February  14, 1991.  The  proposed 
regulations  provide  procedures 
authorizing  an  agency  to  establish  a 
higher  initial  maximum  uniform 
allowance  rate  in  certain  situations 
where  the  typical  basic  uniform 
required  by  the  agency  for  the  affected 
category  of  employees  involves  a  high 
initial  outlay  of  fluids. 

DATES:  Comments  on  the  proposed 
regulations  must  be  submitted  on  or 
before  July  6, 1993. 

A0DRESSES:  Comments  may  be  sent  or 
delivered  to  Barbara  L.  Fiss,  Assistant 
Director  for  Compensation  Policy, 
Personnel  Systems  and  Oversight 
Group,  U.S.  Office  of  Personnel 
Management,  room  6H31, 1900  E  Street 
NW.,  Washington,  DC  20415. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jane  R.  Kuhl,  (202)  606-2858. 
SUPPLEMENTARY  INFORMATION:  The 
proposed  regulations  apply  to  an 
employee  who  is  required  by  statute, 
regulation,  or  an  agency's  written 
administrative  procedures  to  wear  a 


uniform.  The  amendments  made  by 
section  202  of  FEPCA  increased  the 
maximum  uniform  allowance  rate  horn 
$125  a  year  per  employee  to  $400  a  year. 
This  increase  was  made  effective  by  the 
Office  of  Personnel  Management  (OPM) 
on  February  14, 1991  (56  FR  6212). 
Section  5903  of  title  5,  United  States 
Code,  also  authorizes  OPM  to  prescribe 
such  regulations  as  it  considers 
necessary  for  administering  this 
program. 

Several  Federal  agencies  and 
members  of  the  Director's  Advisory 
Committee  on  Law  Enforcement  and 
Protective  Occupations  have  advised 
OPM  that  its  regulations  on  uniform 
allowances  should  recognize  the 
especially  high  initial  cost  of  uniforms 
for  new  employees.  Newly-hired 
employees  usually  are  at  lower  grades 
and  cannot  afford  to  assemble  the  basic 
uniform  until  after  their  second  or  third 
year  of  service.  One  agency  reported 
that  the  current  cost  of  its  basic 
uniforms  ranges  hum  approximately 
$740  to  $1,000. 

Therefore,  the  proposed  regulations 
provide  procedures  authorizing  an 
agency  to  establish  a  higher  initial 
maximum  uniform  allowance  rate  in 
certain  situations  where  the  typical 
basic  uniform  required  by  the  agency  for 
the  affected  category  of  employees 
involves  a  high  initial  outlay  of  funds. 
This  higher  initial  allowance  rate  would 
apply  to  eligible  employees  for  the  year 
in  which  the  employee  becomes  subject 
to  a  requirement  to  wear  the  uniform. 

Under  the  proposed  regulations, 
authority  would  be  delegated  to  the 
head  of  the  agency  to  establish  a  higher 
initial  maximum  uniform  allowance  rate 
in  well-defined  situations  in  accordance 
with  procedures  set  forth  in  the 
regulations.  The  proposed  regulations 
also  provide  that  (1)  an  agency  may 
establish  different  higher  initial 
maximum  uniform  allowance  rates  for 
different  categories  of  employees,  and 
(2)  an  agency  may  increase  an 
established  higher  initial  maximum 
allowance  rate  only  as  a  result  of  an 
increase  in  the  average  total  uniform 
cost  for  the  affected  employees  and  in 
accordance  with  procedures  set  forth  in 
the  proposed  regulations. 

E.0. 12291,  Federal  Regulation 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  E.O. 12291,  Federal  Regulation. 


Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  they  apply  only  to  Federal 
agencies  and  employees. 

List  of  Subjects  in  5  CFR  Part  591 
Government  employees,  Travel  and 
transportation  expenses,  Wages. 

Office  of  Personnel  Management. 

Patricia  W.  Lattimore, 

Acting  Deputy  Director. 

Accordingly,  OPM  proposes  to  amend 
part  591  of  title  5  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  591— ALLOWANCES  AND 
DIFFERENTIALS 

1.  The  authority  citation  for  part  591 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  5903,  5941,  and  5942; 
E.0. 10000,  3  CFR,  1943-1948  Comp.,  p.  792; 
E.0. 12748,  3  CFR,  1991  Comp.,  p.  316. 

2.  Subpart  A  is  added  to  read  as 
follows: 

Subpart  A — Uniform  Allowances 

Sec. 

591.101  Purpose. 

591.102  Definitions. 

591.103  Govemmentwide  maximum 
uniform  allowance  rate. 

591.104  Higher  initial  maximum  uniform 
allowance  rate. 

Subpart  A — Uniform  Allowances 

S  591.101  Purpose. 

This  subpart  prescribes  the 
regulations  authorized  by  section  5903 
of  title  5,  United  States  Code,  for  the 
payment  of  uniform  allowances. 

{591.102  Definitions. 

Agency  means  an  “Executive  agency,’’ 
as  defined  in  5  U.S.C.  105. 

Employee  means  an  employee  in  or 
under  an  agency. 

Head  of  agency  means  the  head  of  an 
agency  or  an  official  who  has  been 
delegated  the  authority  to  act  for  the 
head  of  the  agency  in  the  matter 
concerned. 

Uniform  means  a  specified  article  or 
articles  of  clothing,  including  but  not 
limited  to  shoes,  boots,  and  hats,  which 
an  employee  is  required  by  an  agency  to 
wear  to  provide  a  distinctive  and  easily 
identifiable  appearance  in  performing 
his  or  her  job.  “Uniform”  does  not 
include  protective  equipment  required 
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for  the  employee's  safety  or  normal 
business  or  work  attire  purchased  at  the 
discretion  of  the  employee. 

Year  means  any  period  of  12 
consecutive  months,  designated  by  an 
agency  as  the  basis  for  applying  the 
maximum  uniform  allowance  rates 
established  under  this  part. 

§591.103  Governmentwide  maximum 
uniform  allowance  rate. 

Unless  a  higher  initial  maximum 
uniform  allowance  rate  is  payable  under 
§  591.104  to  an  employee  who  is 
required  by  statute,  regulation,  or  an 
agency’s  written  administrative 
procedures  to  wear  a  uniform,  the  head 
of  each  agency  concerned,  out  of  funds 
available,  shall — 

(a)  Pay  an  allowance  for  a  uniform  not 
to  exceed  $400  a  year;  or 

(b)  Furnish  a  uniform  at  a  cost  not  to 
exceed  $400  a  year. 

§  591 .1 04  Higher  initial  maximum  uniform 
allowance  rate. 

(a)  The  head  of  an  agency  may 
establish  one  or  more  initial  maximum 
uniform  allowance  rates  greater  than  the 
Govemmentwide  maximum  uniform 
allowance  rate  established  under 
§591.103. 

(b)  A  higher  initial  maximum  uniform 
allowance  rate  established  under  this 
section  may  not  exceed  the  average  total 
uniform  cost  for  the  minimum  basic 
uniform  for  the  affected  employees  and, 
except  as  provided  in  paragraph  (c)  of 
this  section,  applies  only  to  the  year  in 
which  the  employee  becomes  subject  to 
a  requirement  to  wear  the  uniform. 

(c)  An  agency  that  has  established  one 
or  more  higher  initial  maximum 
uniform  allowance  rates  under  this 
section  may  continue  such  higher  rates 
for  the  year  following  the  year  in  which 
the  employee  becomes  subject  to  the 
requirement  to  wear  the  uniform  only 
upon  the  advance  written  approval  of 
OPM. 

(d)  Before  establishing  a  higher  initial 
maximum  uniform  allowance  rate  under 
this  section,  an  agency  shall  publish  in 
the  Federal  Register  for  notice  and 
comment — 

(1)  A  description  and  justification  of 
the  circumstances  requiring  a  higher 
initial  maximum  uniform  allowance 
rate; 

(2)  An  estimate  of  the  number  of 
employees  affected; 

(3)  The  specific  items  required  for  the 
basic  uniform  and  the  average  total 
uniform  cost  for  the  affected  employees; 

(4)  The  amount  of  the  proposed 
higher  initial  maximum  uniform 
allowance  rate;  and, 

(5)  The  proposed  effective  date  of  the 
higher  initial  maximum  uniform 
allowance  rate. 


(e)  So  that  OPM  can  evaluate 
agencies'  use  of  this  authority  and 
provide  the  Congress  and  others  with 
information  regarding  the  use  of  a 
higher  initial  maximum  uniform 
allowance  rate,  each  agency  concerned 
shall  maintain  such  other  records  and 
submit  to  OPM  such  other  reports  and 
data  as  OPM  shall  require. 

(f)  When  OPM  finds  that  an  agency 
has  not  established  a  higher  initial 
maximum  uniform  allowance  rate  in 
conformance  with  the  criteria 
established  in  this  section  or  otherwise 
determines  that  the  agency  is  not  using 
this  authority  appropriately,  it  may 
revoke  or  suspend  the  authority  granted 
to  the  head  of  the  agency  by  this  section 
for  all  or  any  part  of  the  agency  and 
with  respect  to  any  category  or 
categories  of  employees  and  require  that 
prior  OPM  approval  be  secured  before 
establishing  a  higher  initial  maximum 
uniform  allowance  rate. 

(g)  An  agency  may  increase  a  higher 
initial  maximum  uniform  allowance  rate 
only  as  a  result  of  an  increase  in  the 
average  total  uniform  cost  for  the 
affected  employees.  Before  effecting  an 
increase  under  this  paragraph,  an 
agency  shall  follow  the  notice  and 
comment  procedures  required  by 
paragraph  (d)  of  this  section. 

[FR  Doc.  93-10514  Filed  5-4-93;  8:45  am] 

BILLING  CODE  6325-01 -M 

DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

12CFR  Parts  7  and  34 
[Docket  No.  93-07] 

Other  Real  Estate  Owned 

AGENCY:  Office  of  the  Comptroller  of  the 
Currency,  Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Office  of  the  Comptroller 
of  the  Currency  (OCC)  is  proposing  to 
remove  two  interpretive  rulings 
concerning  real  estate  held  as  other  real 
estate  owned  (OREO).  The  proposal 
would  also  add  a  new  subpart  dealing 
with  OREO  to  the  OCC's  regulation 
concerning  real  estate  lending  and 
appraisals.  This  proposal  is  needed  to 
simplify  and  clarify  OCC’s  requirements 
regarding  national  bank  treatment  of 
OREO.  This  proposal  is  also  intended  to 
expand  the  options  that  national  banks 
may  use  to  dispose  of  OREO. 

DATES:  Comments  must  be  received  by 
June  4, 1993. 

ADDRESSES:  Comments  should  be 
directed  to:  Communications  Division, 


250  E  Street  SW.,  Washington,  DC 
20219,  Attention:  Docket  No.  93-07. 
Comments  will  be  available  for  public 
inspection  and  photocopying  at  the 
same  location. 

FOR  FURTHER  INFORMATION  CONTACT:  F. 

John  Podvin,  Jr.,  Attorney,  Bank 
Operations  and  Assets  Division,  (202) 
874—4460;  or  Thomas  E.  Watson, 
National  Bank  Examiner,  Traditional 
Activities  Division,  (202)  874-5170, 
Office  of  the  Comptroller  of  the 
Currency,  Washington,  DC  20219. 
SUPPLEMENTARY  INFORMATION:  The  OCC 
is  proposing,  pursuant  to  12  U.S.C.  29 
and  93a,  to  amend  its  regulations  in 
order  to  clarify  and  simplify  the  legal 
treatment  of  OREO  and  to  encourage 
national  banks  to  comply  with  the 
disposal  requirements  of  12  U.S.C.  29  by 
providing  financing  to  creditworthy 
borrowers  who  wish  to  purchase  OREO. 
The  proposal  would  remove  two  OCC 
Interpretive  Rulings:  (1)  Real  estate 
acquired  as  salvage  on  uncollectible 
loans,  codified  at  12  CFR  7.3020 
(§  7.3020);  and  (2)  Other  real  estate 
owned,  codified  at  12  CFR  7.3025 
(§  7.3025).  In  their  place,  the  proposal 
would  establish  a  new  subpart  E  in  12 
CFR  part  34,  entitled  Other  Real  Estate 
Owned,  which  would  encompass  all 
OREO  requirements. 

Background 

OREO  is  comprised  generally  of  all 
real  estate  acquired  and  held  by  a 
national  bank  that  is  not  currently  in 
use  or  contemplated  for  use  in  the 
foreseeable  future  as  bank  premises. 
National  banks  acquire  most  OREO 
through  foreclosure  proceedings  or  by 
similar  conveyance.  A  bank’s  ability  to 
hold  OREO,  as  well  as  other  real  estate, 
is  subject  to  12  U.S.C  29,  a  provision  of 
the  National  Bank  Act. 

As  a  general  rule,  under  12  U.S.C.  29, 
a  national  bank  must  dispose  of  a  parcel 
of  OREO  within  five  years  of  the  date 
that  the  holding  period  begins. 

However,  the  Comptroller  may  approve 
a  bank's  application  to  extend  thev 
holding  period  for  such  property  up  to 
an  additional  five  years  if:  (1)  The  bank 
has  made  a  good  faith  attempt  to 
dispose  of  the  property  within  the  five 
year  period;  or  (2)  disposal  within  the 
five  year  period  would  be  detrimental  to 
the  bank. 

One  of  the  OCC  regulations 
interpreting  12  U.S.C.  29  is  §  7.3025, 
which  prescribes  the  procedures  for  the 
proper  handling  and  disposition  of  a 
national  bank's  OREO.  On  August  8. 
1979,  the  OCC  published  a  final  rule  in 
the  Federal  Register  (44  FR  46428) 
which  amended  §  7.3025.  The 
amendment  attempted  to  bring  the 
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accounting  treatment  of  OREO  into 
conformity  with  Financial  Accounting 
Standards  No.  15,  Accounting  by 
Debtors  and  Creditors  for  Troubled  Debt 
Restructuring  (FAS  15),  adopted  by  the 
Financial  Accounting  Standards  Board 
(FASB)  in  June  1977.  The  amended 
§  7.3025  imposed  requirements  on 
national  banks  addressing  several 
issues,  including  generally:  How  the 
bank  must  book  OREO,  how  the  bank 
must  use  appraisals  to  obtain  and 
monitor  the  "fair  value”  of  a  parcel  of 
OREO,  what  actions  the  bank  must  take 
if  the  value  of  the  OREO  deteriorates, 
what  actions  the  bank  may  take  while 
holding  a  parcel  of  OREO,  and  how  the 
bank  can  meet  the  disposal 
requirements  of  12  U.S.C.  29. 

An  accounting  change  that  occurred 
after  the  OCC  amended  §  7.3025  caused 
conflict  between  the  treatment  of  OREO 
under  generally  accepted  accounting 
principles  (GAAP)  and  the  legal 
treatment  under  §  7.3025.  In  1982,  the 
FASB  issued  Statement  of  Financial 
Accounting  Standards  No.  66, 
Accounting  for  Sales  of  Real  Estate  (FAS 
66),  which  altered  GAAP.  FAS  66 
established  five  alternative  accounting 
methods  that  a  bank  could  use  to  record 
a  sale  of  OREO.  The  introduction  of  FAS 
66  resulted  in  conflicts  between  the 
treatment  of  OREO  under  GAAP  and 
under  §  7.3025. 

The  following  discussion  highlights 
the  conflicts  between  the  legal  and 
accounting  treatment  of  OREO.  Under 
§  7.3025,  the  legal  disposal  requirements 
of  12  U.S.C.  29  are  satisfied  in  an  OREO 
sales  transaction  when  the  bank  receives 
a  down-payment  in  cash  and  private 
mortgage  insurance  which  equals  or 
exceeds  10  percent  of  the  total  sales 
price,  the  financing  is  on  market  terms, 
and  the  usual  risks  and  rewards  of 
ownership  are  transferred  to  the 
purchaser.  If  any  one  of  these  conditions 
is  not  met,  the  transaction  is  defined  as 
a  “covered  transaction”  and  the  bank 
must  continue  to  report  the  asset  as 
OREO  on  its  Consolidated  Reports  of 
Condition  and  Income  (Call  Reports). 

See  12  CFR  7.3025(b)  (“the  covered 
transactions  definition”).  However, 
GAAP  may  require  a  down-payment 
either  greater  or  less  than  10  percent  to 
obtain  sales  treatment,  depending  on 
several  factors.  These  factors  include  the 
accounting  method  the  bank  uses  under 
FAS  66,  the  type  of  property  involved, 
and  the  risks  associated  with  it. 

Because  of  these  differences  between 
the  requirements  of  §  7.3025  and  GAAP, 
currently  a  bank  in  a  transaction 
involving  OREO  property  could  receive 
a  down-payment  in  excess  of  10  percent 
and  the  property  could  be  considered 
sold  under  $  7.3025.  At  the  same  time, 


however,  the  bank  may  still  be  required 
to  report  the  asset  as  OREO  on  its  W>oks 
because  the  transaction  did  not  qualify 
for  sales  treatment  under  GAAP. 
Alternatively,  the  transaction  may 
qualify  for  sales  treatment  under  GAAP 
with  a  down-payment  less  than  10 
percent,  but  the  bank  must  continue  to 
report  the  asset  as  OREO  on  its  books 
under  the  covered  transactions 
definition. 

An  additional  complicating  factor  is 
that  the  failure  to  dispose  of  OREO 
within  the  holding  period  results  in  a 
violation  of  law  for  the  bank  even  if  the 
transaction  was  considered  a  sale  under 
GAAP. 

The  proposal  set  out  below  will  deal 
with  these  conflicts  and  disposal 
problems  by  conforming  OCC 
accounting  treatment  for  OREO  property 
to  GAAP  and  by  providing  updated 
guidance  on  how  a  bank  can  dispose  of 
OREO  for  purposes  of  12  U.S.C.  29. 

Two  statutory  changes  also  make  this 
rulemaking  advisable.  First,  the 
Depository  Institutions  Deregulation 
and  Monetary  Control  Act  of  1980, 
section  701,  Public  Law  96-221,  94  Stat. 
132  amended  12  U.S.C.  29  (1980 
amendment).  The  1980  amendment 
gives  the  OCC  authority  to  extend  the 
holding  period  for  a  parcel  of  OREO  for 
up  to  five  additional  years  subject  to  the 
conditions  discussed  earlier.  The  1980 
amendment  also  provides  that  banks 
may  expend  funds  to  develop  and 
improve  OREO  if  the  expenditures  are 
needed  to  enable  the  bank  to  recover  its 
total  investment  in  the  property. 

Finally,  the  1980  amendment  provides 
that  these  expenditures  can  be  made 
only  upon  notification  to  the 
Comptroller,  subject  to  any  conditions 
and  limitations  the  Comptroller  shall 
prescribe.  These  changes  were 
implemented  by  the  OCC  into  its 
supervisory  policies. 

The  proposal  set  out  below  would 
codify  the  OCC’s  supervisory  policies 
that  implemented  the  1980  amendment. 
In  addition,  this  proposal  would  clarify 
when  national  banks  must  notify  the 
OCC  of  planned  OREO  improvement  or 
development  expenditures. 

Second,  Title  XI  of  the  Financial 
Institutions  Reform,  Recovery  and 
Enforcement  Act  of  1989  (FIRREA),  Pub. 
L.  101-73, 103  Stat.  183  (12  U.S.C.  3331 
ef  seq.)  required  the  OCC  to  prescribe 
appropriate  standards  for  the 
performance  of  real  estate  appraisals  in 
connection  with  federally  related 
transactions.  The  OREO  appraisal 
requirements  in  §  7.3025  predated  this 
statutory  change.  The  fair  value 
appraisal  requirements  in  §  7.3025  (g) 
and  (h)  are  inconsistent  with  the 
regulation  implementing  Title  XI  of 


FIRREA,  codified  at  12  CFR  part  34, 
subpart  C  (the  OCC’s  general  appraisal 
requirements). 

The  proposal  set  out  below  removes 
these  inconsistencies  and  conforms  the 
OREO  appraisal  requirements  to  those 
in  the  OCC’s  general  appraisal 
requirements. 

Proposal 

In  this  proposal,  the  OCC  intends  to 
simplify  the  treatment  of  OREO  by 
doing  the  following:  (1)  Increasing  and 
expanding  the  options  that  a  national 
bank  may  use  to  dispose  of  OREO;  (2) 
eliminating  the  inconsistencies  in 
current  OREO  appraisal  requirements; 

(3)  incorporating  the  statutory  changes 
discussed  in  the  background  section;  (4) 
removing  conflicting  OREO  accounting 
guidance  from  the  current  regulation; 
and  (5)  providing  other  miscellaneous 
guidance.  The  proposal  would  remove 
Interpretive  Rulings  7.3020  and  7.3025, 
and  replace  them  with  a  new  subpart  E 
to  part  34.  The  new  regulation  would 
encompass  all  of  the  OREO 
requirements. 

Disposal  of  OREO 

The  proposal  would  expand  the 
existing  options  that  a  national  bank 
may  use  to  dispose  of  property 
categorized  as  OREO  for  purposes  of  12 
U.S.C.  29.  Currently,  under  the  covered 
transactions  definition,  OREO  is  not 
deemed  to  be  disposed  of  if  the  bank:  (1) 
Receives  less  than  10  percent  of  the  total 
sales  price  in  cash  and  private  mortgage 
insurance;  (2)  provides  favorable 
financing  to  the  borrower;  or  (3)  fails  to 
transfer  the  usual  risks  and  rewards  of 
ownership  to  the  purchaser.  See  12  CFR 
7.3025(a)(3)  and  (b).  That  is,  as  long  as 
any  of  these  conditions  exist,  the  bank, 
under  current  practice,  must  continue  to 
report  the  asset  as  OREO  on  its  Call 
Report.  See  12  CFR  7.3025(i). 

Under  the  proposal,  two  important 
new  options  would  be  available  to 
national  banks  and  could  be  used  to 
dispose  of  OREO.  The  proposal  would 
also  expand  the  existing  option  that  a 
national  bank  may  use  to  dispose  of 
property  categorized  as  OREO.  The  new 
options  would  include  sales  treatment 
under  GAAP  and  financing  that 
involves  a  direct  or  indirect  government 
guarantee.  The  existing  option — which 
among  other  things  requires  a  bank  to 
obtain  at  least  10  percent  of  the  total 
sales  price  in  cash  and  private  mortgage 
insurance — would  be  expanded  to 
include  accumulated  principal  and 
interest  payments. 

Sales  Treatment  Under  GAAP 

One  of  the  new  options  available  to 
national  banks  to  dispose  of  OREO,  for 
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purposes  of  12  U.S.C.  29,  is  to  enter  into 
a  transaction  that  is  given  sales 
treatment  as  defined  under  GAAP. 

When  a  bank  is  attempting  to  dispose  of 
OREO  property,  GAAP  allows  the  bank 
to  use  one  of  five  different  methods  to 
account  for  the  transaction,  depending 
on  the  circumstances  involved  in  the 
transaction.  See  FAS  66.  These  methods 
include  the  full  accrual  method,  the 
deposit  method,  the  installment 
method,  the  cost  recovery  method,  and 
the  reduced-profit  method.  However, 
sales  treatment  is  recorded  only  under 
four  of  the  methods,  with  the  exception 
being  the  deposit  method.  A  brief 
discussion  of  each  of  these  methods 
follows. 

The  full  accrual  method  is  generally 
used  when  a  sale  of  OREO  is 
consummated,  and  the  purchaser’s 
down-payment  and  monthly— or  other 
periodic — payments  are  adequate  to 
demonstrate  a  commitment  to  pay  for 
the  property.  Under  this  method,  the 
bank  records  a  sale,  recognizes  profit  in 
full  and  reports  the  asset  as  a  loan. 

The  installment  method  is  generally 
used  when  a  sale  of  OREO  is 
consummated  and  the  purchaser’s 
down-payment  is  not  adequate  to  allow 
use  of  the  full  accrual  method,  but 
recovery  of  the  cost  of  the  property  is 
reasonably  assured  if  the  buyer  defaults. 
Under  this  method,  the  bank  records  a 
sale  and  reports  the  asset  as  a  loan.  Each 
payment  by  the  purchaser,  including  the 
down-payment,  is  allocated  between 
recovery  of  the  loan’s  principal  and 
profit  on  the  sale. 

The  cost  recovery  method  is  generally 
used  when:  (1)  The  sale  of  OREO  is 
consummated  and  the  purchaser’s 
down-payment  is  not  adequate  to  allow 
use  of  the  full  accrual  method;  and  (2) 
the  installment  method  cannot  be  used 
because  recovery  of  the  cost  of  the 
property  is  not  reasonably  assured  if  the 
buyer  defaults.  Under  this  method,  the 
bank  records  a  sale,  but  all  payments 
made  by  the  purchaser  are  applied  as  a 
reduction  of  the  loan  balance.  No  profit 
is  recognized  until  the  purchaser’s 
payments  exceed  the  bank’s  cost  in  the 
property  or  until  the  bank  receives 
sufficient  amounts  to  allow  use  of 
another  method.  Alternatively,  the  bank 
may  use  the  deposit  method. 

OREO  transactions  that  do  not  qualify 
for  sales  treatment  under  the  full 
accrual,  installment  or  cost  recovery 
methods  may  also  be  accounted  for 
using  the  deposit  method.  Under  this 
method,  the  bank  does  not  record  a  sale 
and  continues  to  report  the  asset  as 
OREO.  Further,  no  profit  is  recognized. 
Payments  received  from  the  purchaser 
are  reported  as  a  deposit  until  sufficient 
payments  are  received  to  allow  the 


transaction  to  achieve  sales  treatment 
using  one  of  the  previous  three 
methods. 

Finally,  the  reduced-profit  method  is 
used  when  the  bank  receives  an 
adequate  down-payment,  but  the 
purchaser’s  monthly  payments  do  not 
meet  the  requirements  for  use  of  the  full 
accrual  method.  Under  this  method,  the 
bank  records  a  sale  and  reports  the  asset 
as  a  Joan.  Profit  is  recognized  over  the 
life  of  the  loan  using  present  value 
concepts. 

In  the  past,  many  banks  have  used 
only  the  full  accrual  or  the  deposit 
method.  While  some  banks  are 
increasingly  using  the  installment 
method,  they  seldom,  if  ever,  use  the 
cost  recovery  or  reduced  profit  methods. 
Under  this  proposal,  each  of  the  five 
methods  may  be  used  to  account  for 
OREO  disposal  transactions.  Some 
examples  of  these  methods  follow. 

Example  1 

Bank  A  sells  a  single  family  residence  held 
in  OREO  for  $100,000.  The  bank  receives  a 
$5,000  down-payment  and  gives  the  buyer  a 
$95,000  loan.  The  normal  loan  terms  provide 
for  level  payments  of  principal  and  interest 
over  30  years.  To  qualify  for  sales  treatment 
under  the  full  accrual  method  of  accounting, 
FAS  66  requires  a  minimum  down-payment 
of  5  percent  ($5,000)  for  this  type  of  property. 

This  transaction  qualifies  for  sales 
treatment  under  the  full  accrual  method  of 
accounting.  Accordingly,  the  property  is 
removed  from  the  OREO  account  and  a  loan 
receivable  in  the  amount  of  $95,000  is 
recorded. 

Example  2 

Bank  A  sells  a  parcel  of  single  tenancy 
commercial  property  held  in  OREO  for 
$100,000.  The  bank  receives  a  $7,500  down- 
payment  and  gives  the  buyer  a  $92,500  loan. 
To  qualify  for  sales  treatment  under  the  full 
accrual  method  of  accounting,  FAS  66 
requires  a  minimum  down-payment  of  15 
percent  ($15,000)  for  this  type  of  property. 
Accordingly,  this  transaction  does  not  qualify 
for  sales  treatment  under  the  full  accrual 
method.  However,  the  borrower  has 
personally  guaranteed  the  loan  and  has 
substantial  net  worth. 

Because  of  the  personal  guarantee, 
recovery  of  the  cost  of  the  property  is 
reasonably  assured  if  the  buyer  defaults. 
Accordingly,  this  transaction  qualifies  for 
sales  treatment  under  the  installment 
method.  The  property  is  removed  from  the 
OREO  account  and  a  loan  receivable  in  the 
amount  of  $92,500  is  recorded. 

Example  3 

Bank  A  sells  for  $100,000  an  income- 
producing  OREO  asset  with  cash  flow 
deficiencies.  The  bank  receives  a  $5,000 
down-payment  and  gives  the  buyer  a  $95,000 
loan.  Monthly  payments  of  principal  and 
interest  are  $1,000. 

Because  the  bank  did  not  receive  a  25 
percent  ($25,000)  down-payment  required  by 
FAS  66  for  this  type  of  property,  the 


transaction  does  not  qualify  for  sales 
treatment  under  the  full  accrual  method. 
Further,  because  the  bank  is  not  confident 
that  recovery  of  the  cost  of  the  property  is 
assured  if  the  buyer  defaults,  the  transaction 
does  not  qualify  for  sales  treatment  under  the 
installment  method  of  accounting. 

Accordingly,  if  the  bank  wants  this 
transaction  to  be  counted  as  a  sale  and  the 
real  estate  no  longer  considered  OREO,  this 
transaction  must  be  accounted  for  using  the 
cost  recovery  method. 

Under  the  cost  recovery  method,  the 
transaction  is  accorded  sales  treatment  and 
the  property  is  removed  from  the  OREO 
account.  However,  profit  recognition  is 
deferred  until  the  purchaser’s  payments 
exceed  the  bank’s  cost  in  the  property  or 
until  the  bank  receives  sufficient  amounts  to 
allow  use  of  another  accounting  method.  A 
loan  receivable  of  $95,000  is  recorded. 

Alternatively,  FAS  66  would  allow  the 
bank  to  use  the  more  conservative  deposit 
method.  Under  this  method,  a  sale  is  not 
recorded  immediately  and  the  asset 
continues  to  be  reported  as  OREO. 

Nonetheless,  the  down-payment  and  the 
monthly  payments  are  accumulated  in  a 
deposit  account  until  sufficient  amounts 
have  been  received  to  allow  the  use  of 
another  accounting  method  to  record  a  sale. 

To  summarize,  under  the  proposal, 
when  a  transaction  qualifies  for  sales 
treatment  under  GAAP,  a  national  bank 
would  be  allowed  to  recategorize  an 
asset  as  a  loan  on  its  Call  Report.  In  this 
case,  the  asset  would  no  longer  be 
considered  OREO  or  be  subject  to  12 
U.S.C.  29. 

Direct  or  Indirect  Government 
Guarantees 

Under  the  proposal,  another  new 
option  would  allow  national  banks  to 
dispose  of  OREO,  for  purposes  of  12 
U.S.C.  29,  when  the  purchaser  qualifies 
for  financing  that  involves  a  direct  or 
indirect  government  guarantee.  This 
financing  would  include  loans 
guaranteed  or  insured  by  the  United 
States  government,  an  agency  of  the 
United  States  government  or  loans 
eligible  for  purchase  by  a  federally 
sponsored  instrumentality,  such  as  the 
Federal  National  Mortgage  Association. 

In  sum,  a  sale  using  a  direct  or 
indirect  government  guarantee  would 
allow  a  national  bank  to  recategorize  an 
asset  as  a  loan  on  its  Call  Report.  The 
asset  would  no  longer  be  considered 
OREO  or  be  subject  to  12  U.S.C.  29. 
Importantly  too,  this  new  option  is 
expected  to  facilitate  the  sale  of  OREO 
to  low  and  moderate  income  purchasers. 

Covered  Transactions  Expanded 

Under  the  proposal,  the  existing 
covered  transactions  definition, 
discussed  earlier,  is  expanded.  The 
proposed  covered  transactions  real 
estate  definition  would  include  not  only 
accumulated  principal,  but  also  interest 
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payments,  along  with  cash  and  private 
mortgage  insurance,  in  the  calculation 
of  a  down-payment  needed  to  constitute 
a  sale  for  purposes  of  12  U.S.C.  29. 

Typically,  a  bank  would  choose  this 
option  only  if  it  could  not  effect  sales 
treatment  under  GAAP  or  provide 
financing  involving  a  direct  or  indirect 
government  guarantee.  This  option  does 
not  allow  a  national  bank  to  recategorize 
an  asset  as  a  loan  on  its  Call  Report  until 
the  bank  obtains  sales  treatment  under 
GAAP.  However,  this  option  would 
satisfy  the  disposal  requirements  of  12 
U.S.C.  29  and  would  preclude  the 
potential  for  a  violation  of  law  for 
holding  a  parcel  of  OREO  beyond  the 
permissible  period. 

Appraisals 

The  proposal  would  also  eliminate 
the  inconsistencies  in  current  OREO 
appraisal  requirements.  Currently,  a 
national  bank  must  substantiate  a 
parcel’s  fair  value — at  the  time  the 
parcel  is  transferred  into  OREO — by 
providing  written  directions  to  an 
independent,  qualified  appraiser  to 
prepare  a  current  appraisal.  See  12  CFR 
7.3025  (d)  and  (g).  A  parcel  exceeding 
the  lower  of  5  percent  of  the  bank’s 
equity  capital  or  $25,000  requires  a 
current  appraisal.  Annually  thereafter, 
the  bank  must  obtain  a  new  appraisal 
substantiating  the  parcel’s  fair  value  or, 
in  the  alternative,  a  written  certification 
that  the  parcel's  fair  value  did  not 
decline.  See  12  CFR  7.3025(h).  For  a 
parcel  that  declines  in  value,  the  bank 
must  establish  a  valuation  reserve, 
which  may  be  reduced  later  if  the 
parcel’s  value  increases. 

Under  the  proposal,  OREO  would  fall 
under  the  OCC’s  general  appraisal 
requirements,  which  are  based  on  an 
estimate  of  market  value,  rather  than  fair 
value.  The  general  rule  would  require  a 
national  bank  to  obtain  a  market  value 
appraisal  at  the  time  the  parcel  is 
transferred  into  OREO  if  the  transaction 
value  exceeds  the  threshold  amount 
contained  in  the  OCC’s  general 
appraisal  requirements.  If  an  appraisal 
is  not  required,  then  the  bank  must 
obtain  an  evaluation. 

However,  a  new  appraisal  or 
evaluation  would  not  be  required  under 
the  general  rule  if  a  bank  has  a  valid 
appraisal  or  evaluation  on  file  at  the 
time  the  property  becomes  OREO.  See 
OCC  Banking  Circular  225  (Rev.),  Real 
Estate  Appraisal  and  Evaluation 
Guidelines  (September  28, 1992). 

The  current  requirement  for  an  annual 
subsequent  appraisal  for  OREO  would 
also  be  replaced  by  a  more  flexible 
approach.  Under  the  proposal,  a 
national  bank  must  develop  a  "prudent 
collateral  evaluation  policy"  to  provide 


a  procedure  for  monitoring  the  market 
value  of  a  parcel  of  OREO.  This  change 
will  result  in  OREO  being  treated  in  the 
same  manner  as  troubled  commercial 
real  estate  loans.  See  OCC  Banking 
Circular  No.  208,  Guidelines  for 
Troubled  Real  Estate  Loans  (March  20, 
1992). 

Incorporating  Statutory  Changes 

In  addition,  the  proposal  would 
incorporate  the  statutory  changes 
discussed  in  the  Background  section. 

The  proposal  would  codify  previous 
statutory  changes,  already  implemented 
into  OCC  supervisory  policies.  One  of 
the  statutory  changes  allows  a  bank  to 
apply  to  the  OCC  to  hold  OREO  for  up 
to  five  additional  years,  provided 
certain  conditions  are  met.  Another 
change  requires  notification  to  the  OCC 
when  the  bank  plans  to  expend  funds  to 
develop  and  improve  OREO,  subject  to 
conditions  and  limitations  set  by  the 
OCC. 

Holding  Period 

The  proposal  would  specify  when  the 
holding  period  begins  and  the  permitted 
length  of  time  that  a  bank  may  hold 
OREO  under  12  U.S.C.  29.  Under  12 
U.S.C.  29,  a  bank  may  hold  OREO  for  up 
to  five  years.  However,  the  statutory 
change  allowed  this  period  to  be 
extended  for  up  to  five  additional  years 
if  the  bank  applied  to  the  OCC  and  has 
made  a  good  faith  attempt  to  dispose  of 
the  property  within  the  five  year  period, 
or  disposal  within  the  five  year  period 
would  be  detrimental  to  the  bank. 

Currently,  the  regulation  is  silent 
regarding  the  length  of  the  holding 
period  for  OREO  and  refers  the  reader 
to  12  U.S.C.  29.  See  12  CFR  7.3025(e). 
However,  it  does  describe  when  the 
holding  period  begins  and  how  to  apply 
the  holding  period  to  OREO.  See  12  CFR 
7.3025  (a)(2)  and  (e). 

Under  the  proposal,  the  language 
relating  to  the  beginning  of  the  holding 
period  would  be  retained  and 
supplemented  with  specific  language 
implementing  the  statutory  change  that 
affects  the  length  of  the  holding  period. 

Expenditures  and  Notification 

The  proposal  would  specify  when  a 
national  bank  could  expend  funds  to 
develop  and  improve  a  parcel  of  OREO. 
The  proposal  would  also  specify  when 
a  bank  is  required  to  notify  the  OCC  of 
a  planned  expenditure.  Currently,  the 
regulation  provides  that  a  bank  may 
make  further  prudent  advances  to 
complete  an  unfinished  construction  or 
development  project  that  are 
recoverable  and  will  result  in  a  more 
salable  property.  See  12  CFR  7.3025(j). 


Currently,  OCC  supervisory  policies 
require  all  banks  with  assets  in  excess 
of  $300  million  to  notify  the  OCC  of  any 
development  or  improvement  project 
that  would  cause  the  bank’s  total 
investment  in  the  OREO  to  exceed  5 
percent  of  capital  and  surplus.  For 
banks  with  assets  less  than  $300 
million,  the  notification  threshold  is  10 
percent.  The  policy  also  requires  that  all 
expenditures  for  OREO  improvement  or 
development  projects  be  reasonably 
calculated  to  significantly  minimize  any 
shortfall  between  the  property’s  value 
and  the  bank’s  total  investment.  Further, 
the  policy  provides  that  any  evidence  of 
speculative  activities  involving  OREO 
could  be  considered  unsafe  and 
unsound  banking  practices. 

The  proposal  would  set  less 
burdensome  notification  conditions  and 
limitations  than  were  previously 
imposed  under  OCC  supervisory 
guidance.  Under  the  proposal,  the  bank 
is  required  to  notify  file  appropriate 
OCC  supervisory  office  at  least  30  days 
before  implementing  a  development  or 
improvement  plan  for  OREO  that  would 
cause  the  bank’s  investment  in  the 
property,  and  any  unpaid  prior  liens  on 
the  property,  to  exceed  10  percent  of  the 
bank's  capital  and  surplus.  If  the  OCC 
does  not  respond  within  the  30  day 
period,  the  bank  may  implement  the 
plan  anytime  thereafter. 

The  proposal  would  also  implement 
the  OCC  supervisory  policy  requiring 
that  all  OREO  expenditures  be 
reasonably  calculated  to  reduce  any 
shortfall  between  the  parcel’s  market 
value  and  the  bank’s  original,  recorded 
investment  amount,  and  may  not  be  for 
the  purpose  of  speculation  in  real  estate. 

Further,  under  the  proposal, 
expenditure  for  normal  repairs  and 
maintenance,  including  re-fitting  an 
existing  building  for  new  tenants,  would 
not  require  notification. 

Accounting  Treatment 

The  proposal  would  conform  the 
accounting  treatment  of  OREO  to  the 
requirements  in  the  Call  Report 
Instructions,  which  generally  follow 
GAAP.  Currently,  the  regulation  _ 
contains  specific  guidance  on  the 
accounting  treatment  of  OREO.  See  12 
CFR  7.3025(b),  (c),  (g).  (h),  (i),  (j)  and  (k). 
Under  the  proposal,  this  specific 
accounting  guidance  would  be  removed. 
The  proposal  would  refer  the  reader  to 
the  Call  Report  Instructions  for  specific 
guidance  on  the  accounting  treatment  of 
OREO. 

Miscellaneous  Guidance 

The  proposal  would  retain  the  current 
requirements  regarding  the  disposition 
of  OREO.  Currently,  a  national  bank 
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must  dispose  of  OREO  at  any  time  that 
prudent  judgment  dictates  but  in  no 
event  later  than  the  end  of  the  holding 
period.  A  bank  is  also  required  to  make 
diligent  efforts  to  dispose  of  each  parcel 
of  OREO  within  the  holding  period  and 
maintain  documentation  reflecting  those 
efforts.  See  12  CFR  7.3025(e). 

Under  the  proposal,  a  bank  would 
still  be  required  to  dispose  of  OREO  at 
any  time  that  prudent  judgment  dictates 
but  before  the  end  of  the  holding  period. 
The  proposal  would  also  require  die 
bank  to  make  diligent  efforts  to  dispose 
of  the  OREO  within  the  holding  period 
and  to  maintain  documentation 
reflecting  those  efforts.  The  bank  would 
be  expected  to  maintain  only  enough 
documentation  to  demonstrate  its 
compliance  with  this  requirement. 

The  proposal  would  also  retain  the 
provisions  regarding  the  disposition  of 
real  estate  acquired  for  future  bank 
expansion.  Currently,  the  regulation 
requires  that  this  property  should 
normally  be  used  within  three  years.  It 
also  requires  that  after  holding  a  parcel 
of  future  banking  premises  for  one  year, 
the  board  must  state,  by  resolution, 
definite  plans  for  its  use.  This  resolution 
must  be  available  to  bank  examiners. 

See  12  CFR  7.3025(f). 

Under  the  proposal,  the  bank  would 
be  permitted  to  use  a  board  resolution 
or  other  official  action  to  make  the 
required  statement  providing  definite 
plans  for  the  property’s  use.  However, 
this  must  be  accomplished  prior  to 
acquisition.  This  requires  the  board — or 
its  designee — to  know  how  the  bank 
plans  to  use  the  property  before  the 
bank  acquires  it.  The  remaining 
provisions  relating  to  future  banking 
premises  are  unchanged. 

Public  comment  is  invited  on  any 
aspect  of  this  proposal. 

Regulatory  Flexibility  Act 

It  is  hereby  certified  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Accordingly,  a 
regulatory  flexibility  analysis  is  not 
required.  This  regulation  will  reduce 
burden  on  national  banks,  regardless  of 
size,  by  clarifying  existing  statutory  and 
regulatory  requirements. 

Executive  Order  12291 

The  OCC  has  determined  that  this 
amendment  is  not  a  “major  rule”  and 
therefore  does  not  require  a  Regulatory 
Impact  Analysis.  The  impact  of  this 
proposed  rule  is  expected  to  be  slight 
and  will  benefit  banks  by  clarifying 
existing  regulations. 


Paperwork  Reduction  Act 

The  collections  of  information 
contained  in  this  notice  of  proposed 
rulemaking  have  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3504(h)).  Comments  on  the 
collection  of  information  should  be  sent 
to  the  Comptroller  of  the  Currency, 
Legislative,  Regulatory,  and 
International  Activities,  Attention: 
1557-0153,  250  E  Street,  SW., 
Washington,  DC  20219,  with  a  copy  to 
the  Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (1557- 
0153),  Washington,  DC  20503. 

The  collections  of  information  in  this 
proposed  regulation  are  located  in 
§§  34.82(a)  and  34.85(b)  and  are 
required  by  12  U.S.C.  29.  The 
application  required  under  §  34.82(a)  is 
required  if  a  national  bank  wishes  to 
apply  for  an  extension  of  the  five-year 
holding  period  for  a  parcel  of  OREO  for 
up  to  an  additional  five  years.  This 
information  will  be  used  by  the  OCC  in 
deciding  whether  to  approve  the 
application.  The  OCC  may  grant 
approval  if  the  bank  has  made  a  good 
faith  attempt  to  dispose  of  the  OREO 
within  the  five-year  period,  or  disposal 
of  the  OREO  within  the  five-year  period 
would  be  detrimental  to  the  bank. 

The  notification  required  under 
§  34.85(b)  is  required  30  days  before  a 
national  bank  implements  a 
development  or  improvement  plan  for 
OREO  that  would  cause  the  sum  of  the 
bank’s  recorded  investment  amount, 
and  any  unpaid  prior  liens  on  the 
property,  to  exceed  10  percent  of  the 
bank’s  capital  and  surplus.  This 
information  will  be  used  by  the  OCC  to 
determine  if  the  bank  can  proceed  with 
the  plan  to  develop  or  improve  the 
OREO,  consistent  with  12  U.S.C.  29  and 
with  safe  and  sound  banking  principles. 

The  likely  respondents  are  national 
banks,  including  small  banks.  The 
estimated  annual  burden  per  respondent 
for  the  application  in  §  34.82(a)  varies 
from  30  minutes  to  3  hours,  depending 
on  individual  circumstances,  with  an 
estimated  average  of  1  hour.  Estimated 
number  of  respondents:  2,846  national 
banks.  Estimated  annual  frequency  of 
responses:  1.2. 

The  estimated  annual  burden  per 
respondent  for  the  notification  in 
§  34.85(b)  varies  from  1  to  8  hours, 
depending  on  individual  circumstances, 
with  an  estimated  average  of  4  hours. 
Estimated  number  of  respondents:  140 
national  banks.  Estimated  annual 
frequency  of  responses:  1. 


List  of  Subjects 
12  CFR  Part  7 

Credit,  Insurance,  Investments, 
National  banks,  Reporting  and 
recordkeeping  requirements.  Securities, 
Surety  bonds. 

12  CFR  Part  34 

Mortgages,  National  banks,  Reporting 
and  recordkeeping  requirements. 

Authority  and  Issuance 

For  the  reasons  set  out  in  the 
preamble,  parts  7  and  34  of  chapter  I  of 
title  12  of  the  Code  of  Federal 
Regulations  are  proposed  to  be  amended 
as  set  forth  below: 

PART  7 — INTERPRETIVE  RULINGS 

1.  The  authority  citation  for  part  7 
continues  to  read  as  follows: 

Authority:  12  U.S.C  1  et  seq.,  93a. 

$7.3020  [Removed] 

2.  Section  7.3020  is  removed. 

$  7.3025  [Removed] 

3.  Section  7.3025  is  removed. 

PART  34— REAL  ESTATE  LENDING 
AND  APPRAISALS 

4.  The  authority  citation  for  part  34 
continues  to  read  as  follows: 

Authority:  12  U.S.C  1  etseq.,  93a,  371, 
1701j— 3, 1828(o),  and  3331  et  seq. 

5.  A  new  Subpart  E,  Other  Real  Estate 
Owned,  is  added  to  part  34  to  read  as 
follows: 

Subpart  E— Other  Real  Estate  Owned 

Sec. 

34.81  Definitions. 

34.82  Holding  period. 

34.83  Disposition  of  real  estate. 

34.84  Appraisal  requirements. 

34.85  Additional  expenditures  and 
notification. 

34.86  Accounting  treatment. 

Subpart  E— Other  Real  Estate  Owned 

$34.81  Definitions. 

(a)  Other  real  estate  owned  is: 

(1)  Covered  transactions  real  estate; 

(2)  Debts  previously  contracted  real 
estate;  and 

(3)  Former  banking  premises. 

(b)  Covered  transactions  real  estate  is, 
for  the  purposes  of  the  disposal 
requirement  of  12  U.S.C  29,  a  parcel  of 
other  real  estate  owned  that  is  involved 
in  a  transaction  where: 

(1)  The  transaction  is  not  given  sales 
treatment  under  generally  accepted 
accounting  principles; 

(2)  The  transaction  does  not  involve  a 
loan  guaranteed  or  insured  by  the 
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United  States  government  or  by  an 
agency  of  the  United  States  government 
or  a  loan  eligible  for  purchase  by  a 
federally  sponsored  instrumentality  that 
purchases  loans;  and 

(3)  The  bank  has  not  received  or 
accumulated  from  the  purchaser,  an 
amount  in  cash,  principal  and  interest 
payments,  and  private  mortgage 
insurance  totaling  10  percent  of  the 
sales  price. 

(c)  Debts  previously  contracted  real 
estate  means'roal  estate  acquired  by  a 
national  bank  through  any  means  in  full 
or  partial  satisfaction  of  a  debt  or  debts 
previously  contracted. 

(d)  Former  banking  premises  means 
real  estate  (including  capitalized  leases) 
for  which  banking  use  is  no  longer 
contemplated.  This  includes  real  estate 
originally  acquired  for  future  expansion 
that  will  not  be  used  as  anticipated  for 
future  expansion  or  other  banking 
purposes. 

(e)  Market  value  is  determined  in 
accordance  with  subpart  C  of  this  part. 

(f)  Recorded  investment  amount 
means: 

(1)  The  recorded  loan  balance,  as 
defined  by  generally  accepted 
accounting  principles;  or 

(2)  Net  book  value  for  former  banking 
premises. 

$34.82  Holding  period. 

(a)  Holding  period  for  other  real  estate 
owned.  Pursuant  to  12  U.S.C.  29.  a 
national  bank  may  hold  other  real  estate 
owned  for  a  period  not  to  exceed  five 
years,  except  that  the  Comptroller  may 
approve  an  application  by  the  bank  to 
extend  the  holding  period  for  up  to  an 
additional  five  years,  if: 

(1)  The  bank  has  made  a  good  faith 
attempt  to  dispose  of  the  other  real 
estate  owned  within  the  five-year 
period;  or 

(2)  Disposal  of  the  other  real  estate 
owned  within  the  five-year  period 
would  be  detrimental  to  the  bank. 

(b)  When  the  holding  period  begins. 
The  holding  period  begins  on  the  date 
that  ownership  of  the  property  is 
originally  transferred  to  the  national 
bank,  except  that: 

(1)  The  holding  period  for  former 
banking  premises  begins  on  the  date  of 
relocation  to  new  banking  quarters.  If 
there  is  no  relocation  or  if  the  property 
was  originally  acquired  for  future 
expansion  and  will  not  be  used  as  such, 
then  the  holding  period  begins  on  the 
date  on  which  the  bank  decides  that 
banking  use  is  no  longer  contemplated. 

(2)  The  holding  period  for  covered 
transactions  real  estate  remains  the  date 
the  bank  originally  acquired  ownership 
of  the  property  if,  after  an  attempt  to  sell 
a  parcel  of  other  real  estate  owned,  the 


ownership  of  the  property  reverts  to  the 
bank  while  the  property  is  still  covered 
transactions  real  estate. 

f 34.63  Disposition  of  real  estate. 

(a)  Disposal.  Disposal  of  other  real 
estate  owned,  for  the  purposes  of  12 
U.S.C  29,  occurs  when  a  national  bank 
enters  into  a  sales  transaction  that 
results  in  the  property  no  longer  being 
considered  covered  transactions  real 
estate. 

(1)  Other  real  estate  owned  shall  be 
disposed  of  within  the  holding  period 
permitted  by  12  U.S.C.  29  at  any  time 
that  prudent  judgment  dictates,  but  in 
no  event  later  than  the  end  of  such 
holding  period. 

(2)  A  national  bank  may  comply  with 
its  obligation  under  12  U.S.C.  29  to 
dispose  of  debts  previously  contracted 
real  estate  within  the  holding  period 
applicable  to  such  property  by  retaining 
the  property  for  its  own  use  as  bank 
premises  or  by  transferring  it  to  a 
subsidiary  or  affiliate  for  use  in  the 
business  of  the  subsidiary  or  affiliate. 

(b)  Disposal  efforts  and 
documentation.  The  national  bank  shall 
make  diligent  efforts  to  dispose  of  each 
parcel  of  other  real  estate  owned  and 
shall  maintain  documentation  adequate 
to  reflect  those  efforts. 

(c)  Future  bank  expansion.  Real  estate 
acquired  for  future  bank  expansion 
should  normally  be  used  within  three 
years.  Prior  to  acquisition  of  such  real 
estate,  the  bank  shall  state,  by  board  of 
directors  resolution  or  other  official 
action,  definite  plans  for  its  use.  The 
resolution  or  other  official  action  shall 
be  available  for  inspection  by  national 
bank  examiners. 

§34.84  Appraisal  requirements. 

(a)  In  general.  (1)  Upon  transfer  to 
other  real  estate  owned,  the  national 
bank  shall  substantiate  market  value  by 
obtaining  an  appraisal  for  property  in 
accordance  with  subpart  C  of  this  part 
or  by  obtaining  an  appropriate 
evaluation  if  an  appraisal  is  not 
required. 

(2)  The  national  bank  shall  develop  a 
prudent  collateral  evaluation  policy  that 
allows  the  bank  to  monitor  the  value  of 
each  parcel  of  other  real  estate  owned  in 
a  manner  consistent  with  prudent 
banking  practice. 

(b)  Exception.  If  a  national  bank  has 
a  valid  appraisal  or  an  appropriate 
evaluation,  which  was  obtained  in 
accordance  with  paragraph  (a)(2)  of  this 
section,  on  a  troubled  real  estate  loan  or 
on  a  loan  secured  by  property 
designated  as  in-substance  foreclosure 
under  generally  accepted  accounting 
principles,  and,  if  an  appraisal  is 
required,  it  meets  the  requirements  of 


subpart  C  of  this  part,  then  the  bank  is 
not  required  to  obtain  another  appraisal 
or  evaluation  when  the  bank  acquires 
ownership  of  the  property.  However,  the 
bank  shall  continue  to  follow  the 
prudent  collateral  evaluation  policy 
required  in  paragraph  (a)(2)  of  this 
section. 

$  34.85  Additional  expenditures  and 
notification. 

(a)  Additional  expenditures  on  other 
real  estate  owned.  (1)  Normal  repairs 
and  maintenance  expenses  shall  be 
expensed  when  incurred.  Notification 
under  paragraph  (b)(1)  of  this  section  is 
not  required. 

(2)  For  other  real  estate  owned  that  is 
a  development  or  improvement  project, 
a  national  bank  may  only  make  further 
prudent  advances  to  complete  the 
project  if  they: 

(1)  Are  reasonably  calculated  to 
reduce  any  shortfall  between  the 
parcel’s  market  value  and  the  bank’s 
recorded  investment  amount;  and 

(ii)  Are  not  made  for  the  purpose  of 
speculation  in  real  estate. 

(b)  Notification  procedures.  (1)  A 
national  bank  shall  notify  the 
appropriate  supervisory  office  at  least 
30  days  before  implementing  a 
development  or  improvement  plan  for 
other  real  estate  owned  that  would 
cause  the  sum  of  the  bank's  recorded 
investment  amount,  and  any  unpaid 
prior  liens  on  the  property,  to  exceed  10 
percent  of  the  bank's  capital  and 
surplus,  as  defined  in  §  3.100  of  this 
title. 

(2)  The  required  notification  must 
include  any  documentation  necessary  to 
demonstrate  that  the  additional 
expenditure  is  consistent  with  the 
conditions  and  limitations  in 
paragraphs  (a)(2)  (i)  and  (ii)  of  this 
section. 

(3)  If  the  appropriate  supervisory 
office  imposes  no  additional  conditions 
or  limitations  on  the  national  bank’s 
plan  within  30  days  following  receipt  of 
the  bank’s  notification  by  the  OCC,  then 
on  the  thirty-first  day  following  receipt 
of  the  bank’s  notification  by  the  OCC  (or 
sooner  if  notified  by  the  OCC),  the  bank 
may  implement  the  plan  to  develop  or 
improve  the  other  real  estate  owned. 

§34.86  Accounting  treatment 

Sales  of  other  real  estate  owned  shall 
be  accounted  for  in  accordance  with  the 
Instructions  for  the  preparation  of  the 
Consolidated  Reports  of  Condition  and 
Income. 

Dated:  April  15, 1993. 

Eugene  A.  Ludwig, 

Comptroller  of  the  Currency. 

(FR  Doc.  93-10687  Filed  5-4-93;  8:45  am] 
BILUNQ  CODE  4»10-33-P 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  325 

RIN  3064-AB20 

Capital  Maintenance 

AGENCY:  Federal  Deposit  Insurance 
Corporation  (FDIC). 

ACTION:  Proposed  rule. 

SUMMARY:  The  FDIC  is  proposing  to 
amend  its  capital  standards  for  insured 
state  nonmember  banks  to  establish  a 
limitation  on  the  amount  of  certain 
deferred  tax  assets  that  may  be  included 
in  (that  is,  not  deducted  from)  the  Tier 
1  capital  calculation  for  risk-based  and 
leverage  capital  purposes.  Under  the 
proposal,  deferred  tax  assets  that  can  be 
realized  through  carrybacks  to  taxes 
paid  on  income  earned  in  prior  periods 
generally  would  not  be  subject  to 
limitation  for  regulatory  capital 
purposes.  On  the  other  hand,  deferred 
tax  assets  that  can  only  be  realized  if  an 
institution  earns  sufficient  taxable 
income  in  the  future  would  be  limited 
for  regulatory  capital  purposes  to  the 
amount  that  the  institution  is  projected 
to  realize  within  one  year  of  the  most 
recent  calendar  quarter-end  date,  based 
on  the  institution’s  projection  of  taxable 
income  for  that  year,  or  ten  percent  of 
Tier  1  capital,  whichever  is  less. 

Deferred  tax  assets  in  excess  of  these 
limitations  would  be  deducted  from 
Tier  1  capital  and  from  assets  for 
purposes  of  calculating  both  the  risk- 
based  and  leverage  capital  ratios. 

This  capital  proposal  was  developed 
on  a  consistent  basis  by  the  FDIC,  the 
Board  of  Governors  of  the  Federal 
Reserve  System  (FRB),  the  Office  of  the 
Comptroller  of  the  Currency  (OCC),  and 
the  Office  of  Thrift  Supervision  (OTS) 
(hereafter,  the  federal  banking  agencies 
or  the  agencies)  in  response  to  the 
issuance  by  the  Financial  Accounting 
Standards  Board  (FASB)  of  Statement 
No.  109,  "Accounting  for  Income 
Taxes”  (FASB  109),  in  February  1992. 
This  FASB  accounting  standard  must  be 
adopted  by  insured  state  nonmember 
banks  for  regulatory  reporting  and 
financial  reporting  purposes  no  later 
than  the  first  quarter  of  1993,  or  the 
beginning  of  their  first  fiscal  year 
thereafter,  if  later. 

The  proposed  capital  limitation  is 
intended  to  balance  the  FDIC’s  concerns 
about  deferred  tax  assets  that  are 
dependent  upon  future  taxable  income 
against  the  fact  that  such  assets  will,  in 
many  cases,  be  realized. 

DATES:  Comments  must  be  received  by 
June  4, 1993. 


ADDRESSES:  All  comments  should  be 
addressed  to  Hoyle  L.  Robinson, 
Executive  Secretary,  Federal  Deposit 
Insurance  Corporation,  550  17th  Street 
NW.,  Washington,  DC  20429,  or 
delivered  to  room  F-400, 1776  F  Street, 
NW.,  between  the  hours  of  8:30  a.m.  and 
5  p.m.  on  business  days.  [Fax  number 
(202)  898-3838.]-Comments  will  be 
available  for  inspection  and 
photocopying  in  the  FDIC’s  Reading 
Room,  room  7118,  550  17th  Street,  NW., 
between  9  a.m.  and  4:30  p.m.  on 
business  days. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  F.  Storch,  Chief,  Accounting 
Section,  Division  of  Supervision,  (202) 
898-8906,  Federal  Deposit  Insurance 
Corporation,  550  17th  Street,  NW., 
Washington,  DC.  20429. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Characteristics  of  Deferred  Tax  Assets 

Deferred  tax  assets  are  assets  that 
reflect,  for  financial  reporting  purposes, 
amounts  that  will  be  realized  as 
reductions  of  future  taxes  or  as  future 
receivables  from  a  taxing  authority. 
Deferred  tax  assets  may  arise  because  of 
specific  limitations  under  tax  laws  of 
different  tax  jurisdictions  that  require 
that  certain  net  operating  losses  (i.e., 
when,  for  tax  purposes,  expenses  exceed 
revenues)  or  tax  credits  be  carried 
forward  if  they  cannot  be  used  to 
recover  taxes  previously  paid.  These 
"tax  carryforwards”  are  realized  only  if 
the  institution  generates  sufficient 
future  taxable  income  during  the 
carryforward  period. 

Deferred  tax  assets  may  also  arise 
from  the  tax  effects  of  certain  events  that 
have  been  recognized  in  one  period  for 
financial  statement  purposes  but  will 
result  in  deductible  amounts  in  a  future 
period  for  tax  purposes,  i.e.,  the  tax 
effects  of  "deductible  temporary 
differences.”  For  example,  many 
depository  institutions  may  report 
higher  income  to  taxing  authorities  than 
they  reflect  in  their  regulatory  reports 1 
because  their  loan  loss  provisions  are 
expensed  for  reporting  purposes  but  are 
not  deducted  for  tax  purposes  until  the 
loans  are  charged  off. 

Deferred  tax  assets  arising  from  an 
organization’s  deductible  temporary 
differences  may  or  may  not  exceed  the 
amount  of  taxes  previously  paid  that  the 
organization  could  recover  if  the 


1  Insured  commercial  banks  and  FDIC-supervised 
savings  banks  are  required  to  file  quarterly 
Consolidated  Reports  of  Condition  and  Income  (Call 
Reports)  with  their  primary  federal  regulatory 
agency  (the  FDIC.  the  FRB,  or  the  OCC,  as 
appropriate).  Insured  savings  associations  file 
quarterly  Thrift  Financial  Reports  with  the  OTS. 


differences  fully  reversed  at  the  report 
date.  Some  of  these  deferred  tax  assets 
may  theoretically  be  "carried  back”  and 
recovered  from  taxes  previously  paid. 

On  the  other  hand,  when  such  deferred 
tax  assets  exceed  such  previously  paid 
tax  amounts,  they  will  be  realized  only 
if  there  is  sufficient  future  taxable 
income  during  the  carryforward  period.2 

FASB  109 

In  February  1992,  the  FASB  issued 
Statement  No.  109,  which  supersedes 
Accounting  Principles  Board  Opinion 
No.  11  (APB  11)  and  FASB  Statement 
No.  96,  the  previous  standards 
governing  accounting  for  income  taxes. 
FASB  109  provides  guidance  on  many 
aspects  of  accounting  for  income  taxes, 
including  the  accounting  for  deferred 
tax  assets.  FASB  109  potentially  allows 
some  insured  state  nonmember  banks  to 
record  significantly  higher  deferred  tax 
assets  than  previously  permitted  under 
generally  accepted  accounting 
principles  (GAAP)  and  the  federal 
banking  agencies’  prior  reporting 
policies.  Unlike  the  general  practice 
under  previous  standards,  FASB  109 
permits  the  reporting  of  deferred  tax 
assets  that  are  dependent  upon  future 
taxable  income.3  However,  FASB  109 
requires  the  establishment  of  a  valuation 
allowance  to  reduce  the  net  deferred  tax 
asset  to  an  amount  that  is  more  likely 
than  not  [i.e.,  a  greater  than  50  percent 
likelihood)  to  be  realized. 

FASB  109  is  effective  for  fiscal  years 
beginning  on  or  after  December  15, 

1992,  but  early  adoption  of  this  standard 
was  encouraged  by  the  FASB.  The 
adoption  of  this  standard  could  result  in 
the  reporting  of  additional  deferred  tax 
assets  in  Call  Reports  that  would 
directly  increase  an  institution’s 
undivided  profits  and  thus  its  Tier  1 
capital. 


2  Hereafter,  such  deferred  tax  assets  and  deferred 
tax  assets  arising  ftom  tax  carryforwards  are 
referred  to  as  "deferred  tax  assets  that  are 
dependent  upon  future  taxable  income." 

2  Prior  supervisory  policies  of  the  OCC  and  FDIC, 
as  set  forth  in  Banking  Circular  202  dated  July  2, 
1985.  and  Bank  Letter  BL-38-85  dated  October  4, 
1985,  respectively,  limited  the  reporting  of  deferred 
tax  assets  in  the  regulatory  reports  filed  by  national 
banks  and  insured  state  nonmember  banks  to  the 
amount  of  taxes  previously  paid  which  are 
potentially  available  through  carryback  of  net 
operating  losses.  As  such,  die  OCC  and  FDIC  did 
not  permit  the  reporting  of  deferred  tax  assets  that 
are  dependent  upon  future  taxable  income  in  the 
Call  Reports  filed  by  national  and  insured  state 
nonmember  banks.  The  FRB  and  OTS  did  not  issue 
policies  explicitly  addressing  the  recognition  of 
deferred  tax  assets.  Consequently,  state  member 
banks  and  savings  associations  were  able  to  report 
deferred  tax  assets  in  accordance  with  GAAP.  Prior 
to  FASB  109,  GAAP,  as  set  forth  in  APB  11  and 
FASB  96.  also  for  the  most  part  did  not  permit  the 
reporting  of  deferred  tax  assets  that  are  dependent 
upon  future  taxable  income. 
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Concerns  Regarding  Deferred  Tax  Assets 
That  Are  Dependent  Upon  Future 
Taxable  Income 

Certain  regulatory  concerns  exist  with 
respect  to  including  in  capital  deferred 
tax  assets  that  are  dependent  upon 
future  taxable  income.  Realization  of 
such  assets  depends  on  whether  a  bank 
has  sufficient  future  taxable  income 
during  the  carryforward  period.  Since  a 
bank  that  is  in  a  net  operating  loss 
carryforward  position  is  often 
experiencing  financial  difficulties,  its 
prospects  for  generating  sufficient 
taxable  income  in  the  future  are 
uncertain.  In  addition,  the  condition  of 
and  future  prospects  for  an  organization 
often  can  and  do  change  very  rapidly  in 
the  banking  environment.  This  raises 
concerns  about  the  realizability  of 
deferred  tax  assets  that  are  dependent 
upon  future  taxable  income,  even  when 
a  bank  appears  on  the  surface  to  be 
sound  and  well-managed.  Thus,  for 
many  banks,  such  deferred  tax  assets 
may  not  be  realized  and,  for  other 
banks,  there  will  be  a  high  degree  of 
subjectivity  in  determining  the 
realizability  of  this  asset. 

In  addition,  as  a  bank's  condition 
deteriorates,  it  is  less  likely  that 
deferred  tax  assets  that  are  dependent 
upon  future  taxable  income  will  be 
realized.  Therefore,  the  bank  would  be 
expected  under  FASB  109  to  reduce  its 
deferred  tax  assets  through  increases  to 
the  asset's  valuation  allowance. 
Additions  to  this  allowance  would 
reduce  the  bank’s  regulatory  capital  at 
precisely  the  time  it  needs  capital 
support  the  most  Thus,  the  reporting  of 
deferred  tax  assets  that  are  dependent 
upon  future  taxable  income  raises,  for 
safety  and  soundness  reasons,  a 
supervisory  concern. 

Moreover,  net  operating  loss 
carryforwards  of  an  acquired  bank  can 
be  severely  limited  to  the  acquirer  when 
an  acquisition  or  change  in  control 
occurs.  If  an  acquisition  is  structured  as 
a  taxable  asset  purchase,  the  net 
operating  loss  carryforwards  are 
generally  extinguished.  In  addition,  if 
an  acquisition  or  change  in  control 
qualifies  as  a  tax-free  reorganization,  a 
strict  limitation  (Section  382  of  the 
Internal  Revenue  Code)  on  the  use  of  the 
acquired  institution's  net  operating  loss 
carryforwards  generally  applies.  This 
limitation  is  based  on  the  value  of  the 
acquired  institution  at  the  time  of  its 
acquisition,  and  thus  the  potential  value 
of  a  net  operating  loss  carryforward  to 
a  prospective  purchaser  tends  to  decline 
as  the  institution's  financial  condition 
weakens. 

Because  of  these  concerns,  in  March 
1992,  the  FDIC  and  the  other  federal 


banking  agencies  issued  separate  letters 
to  the  banking  organizations  under  their 
supervision  expressing  concerns  about 
FASB  109  and  stated  mat  banking 
organizations  should  not  adopt  FASB 
109  for  regulatory  reporting  purposes 
until  the  agencies  had  determined  the 
appropriate  regulatory  reporting  and 
capital  treatment.4 

FFIEC  Request  For  Comment 

On  August  3, 1992,  the  agencies, 
under  the  auspices  of  the  Federal 
Financial  Institutions  Examination 
Council  (FFIEC),  requested  public 
comment  on  various  regulatory 
reporting  and  capital  treatments  for 
deferred  tax  assets  of  depository 
institutions  (57  FR  34135).  In  the 
comment  request,  the  agency  staffs 
indicated  that,  while  no  final  decision 
would  be  made  until  all  comments  were 
received,  their  preference  would  be  to 
limit  the  amount  of  deferred  tax  assets 
that  could  be  reported  to  the  amount 
that  could  be  recovered  through  the 
carryback  of  losses  against  taxes 
previously  paid  (hereafter  referred  to  as 
the  “carryback  approach").  Under  the 
carryback  approach,  depository 
institutions’  deferred  tax  assets  that  are 
dependent  upon  future  taxable  income 
could  not  be  reported  as  assets  for 
regulatory  reporting  purposes  and,  thus, 
would  be  excluded  from  regulatory 
capital. 

The  FFIEC  received  198  comment 
letters  in  response  to  its  request  for 
comment,  primarily  from  banks,  thrifts, 
and  holding  companies.  The  vast 
majority  of  the  commenters  indicated 
that  they  believe  that  strong  reasons 
exist  for  adopting  FASB  109  for  both 
regulatory  reporting  and  capital 
purposes.  These  commenters  generally 
asserted  that  deferred  tax  assets  that  are 
dependent  upon  future  taxable  income 
are  valuable  assets  for  many  institutions 
and  that  FASB  109  provides  sufficient 
criteria  for  measuring  these  assets  and 
for  distinguishing  those  institutions  that 
will  be  able  to  realize  these  assets  from 
those  that  will  not.  Furthermore,  the 
commenters  indicated  that,  under  the 
carryback  approach,  the  agencies  were 
effectively  proposing  a  liquidation  value 
approach  to  deferred  tax  assets  and  that 
such  an  approach  is  inconsistent  with 
the  going  concern  concept  used  for 
measuring  other  assets  and  liabilities. 

Commenters  also  noted  that  tax  laws 
have  changed  significantly  in  the  last 
several  years,  and  many  banking 
organizations  will  have  a  longer 


4  The  OTS'»  letter  indicated  that  ravings 
associations  could  adopt  the  provisions  of  FASB 
109.  except  that  any  deferred  tax  asset  could  not 
exceed  what  was  allowed  to  be  reported  under  APB 
11  or  PASB  96. 


carryforward  period  ( i.e 15  years)  than 
they  now  have  to  absorb  all  losses 
beginning  in  1994.  (For  these 
organizations,  the  carryforward  period 
for  losses  attributable  to  bad  debts  is 
now  five  years.)  Thus,  these 
commenters  indicated  there  is  a  greater 
likelihood  that  in  the  future 
carryforwards  will  ultimately  be 
realized.  Moreover,  commenters 
indicated  that,  as  a  result  of  changes  in 
tax  laws  that  require  some  banking 
organizations  to  deduct  charge-offs, 
rather  than  provisions  for  loan  losses, 
for  tax  purposes,  even  strong  banking 
organizations  may  have  large  amounts 
of  deferred  tax  assets  that  are  dependent 
upon  future  taxable  income. 

Commenters  also  expressed  concern 
that  the  carryback  approach  could  create 
a  difference  between  the  deferred  tax 
assets  reported  in  GAAP  financial 
statements  and  regulatory  reports, 
thereby  creating  an  additional  reporting 
burden  for  institutions.  Commenters 
also  questioned  whether  banking 
organizations  could  compete  equally 
with  other  financial  services  companies 
if  the  carryback  approach  were  imposed. 

Some  commenters  indicated  that,  if 
the  agencies  did  limit  deferred  tax 
assets,  they  should  permit  the 
recognition  of  some  deferred  tax  assets 
that  are  dependent  upon  future  taxable 
income  and  should  set  the  limitation  for 
capital  purposes  rather  than  for 
reporting  purposes. 

II.  Proposal 

The  FDIC  and  the  other  agencies 
remain  concerned  about  the  realizability 
and  characteristics  of  deferred  tax  assets 
that  are  dependent  upon  future  taxable 
income.  On  the  other  hand,  the  agencies 
believe  that  many  of  the  comments 
received  in  response  to  the  FFIEC 
request  for  comment  have  merit.  In  this 
regard,  some  relatively  strong 
organizations  have  large  amounts  of 
deferred  tax  assets  that  are  dependent 
upon  future  taxable  income.  Such 
deferred  tax  assets  could  not  be  reported 
under  the  carryback  approach.  Yet  there 
is  a  high  likelihood  in  some  cases  that 
such  assets  will  be  realized.  Thus,  the 
agencies  believe  that  the  recognition  of 
some  amounts  of  deferred  tax  assets  that 
are  dependent  upon  future  taxable 
income  is  appropriate.  Furthermore,  the 
agencies  believe  that  their  supervisory 
concerns  regarding  deferred  tax  assets 
can  be  adequately  addressed  by  setting 
forth  a  limitation  through  the  capital 
standards  rather  than  through  reporting 
instructions.  Such  an  approach  would 
not  result  in  a  difference  between  GAAP 
and  regulatory  reporting  requirements. 

Therefore,  after  careful  consideration 
of  the  comments  received,  the  FFIEC 
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decided  that  banks  and  savings 
associations  should  adopt  FASB  109  for 
reporting  purposes  in  Call  Reports  and 
Thrift  Financial  Reports  (TFRs) 
beginning  in  the  first  quarter  of  1993  (or 
the  beginning  of  their  first  fiscal  year 
thereafter,  if  later).  Insured  banks  were 
notified  by  the  FFIEC  that  they  should 
report  deferred  tax  assets  in  their  Call 
Reports  in  accordance  with  GAAP  as 
prescribed  in  FASB  109  in  Financial 
Institutions  Letter  FIL-97-92  dated 
December  31, 1992.  As  FDIC-supervised 
banks  adopt  FASB  109  during  1993,  this 
GAAP  reporting  standard  will  supersede 
the  regulatory  reporting  limitation  on 
deferred  tax  assets  established  as  a 
supervisory  policy  by  the  FDIC  in  Bank 
Letter  BL-36-85  dated  October  4, 1985. 
As  a  result,  the  FDIC  will  be  able  to 
withdraw  this  1985  Bank  Letter. 

The  FFIEC,  in  reaching  its  decision  on 
regulatory  reporting,  also  recommended 
that  each  of  the  federal  banking  and 
thrift  regulatory  agencies  should  amend 
its  regulatory  capital  standards  to  limit 
the  amount  of  deferred  tax  assets  that 
are  dependent  upon  future  taxable 
income  that  can  be  included  in 
regulatory  capital  to  the  lesser  of: 

(1)  The  amount  of  deferred  tax  assets 
that  are  dependent  upon  future  taxable 
income  that  is  expected  to  be  realized 
within  one  year  of  the  quarter-end  date,5 
based  on  an  institution’s  projections  of 
future  taxable  income  (exclusive  of  tax 
carryforwards  and  reversals  of  existing 
temporary  differences)  for  that  year. 
Such  projections  should  include  the 
estimated  effect  of  tax  planning 
strategies  that  the  institution  expects  to 
implement  to  realize  tax  carryforwards 
that  will  otherwise  expire  during  the 
year,  or 

(2)  Ten  percent  of  Tier  1  capital. 

When  the  recorded  amount  of 

deferred  tax  assets  that  are  dependent 
upon  future  taxable  income,  net  of  any 
valuation  allowance  for  deferred  tax 
assets,  exceeds  this  limitation,  the 
excess  amount  is  to  be  deducted  from 
Tier  1  capital  and  from  assets  in 


5  For  purposes  of  determining  the  limit  in  (1) 
above,  the  FDIC  proposes  that  insured  state 
nonmember  banks  should  assume  that  all 
temporary  differences  fully  reverse  at  the  report 
date.  Other  than  this  provision,  the  one-year  cutoff 
for  projections  of  future  taxable  income,  and  the 
inclusion  of  an  organization’s  tax  planning 
strategies  as  part  of  those  projections,  insured  state 
nonmember  banks  should  adhere  to  FASB  109 
.  when  determining  this  limit.  Consistent  with  FASB 
109  and  the  separate  entity  method  discussed  later 
in  this  proposal,  the  FDIC  proposes  to  permit  the 
netting  of  deferred  tax  liabilities  and  assets  for  a 
particular  tax-paying  component  of  an  insured  state 
nonmember  bank  and  within  a  particular  tax 
jurisdiction.  Netting  of  deferred  tax  assets  and 
liabilities  attributable  to  different  tax-paying 
components  of  an  insured  state  nonmember  bank  or 
to  different  tax  jurisdictions  would  not  be 
permitted. 


regulatory  capital  calculations.  Deferred 
tax  assets  which  can  be  realized  from 
taxes  paid  in  prior  carryback  years  and 
from  fiiture  reversals  of  existing  taxable 
temporary  differences  would  generally 
not  be  limited. 

The  FDIC  is  proposing  to  adopt  the 
recommendation  of  the  FFIEC  in  full,  as 
summarized  immediately  above. tt 
Furthermore,  consistent  with  the 
recommendations  of  the  FFIEC,  FASB 
109,  and  longstanding  policy  of  the 
FDIC  and  the  other  agencies,  the  FDIC 
is  proposing  that  the  capital  limit 
should  be  determined  on  a  separate 
entity  basis  for  each  insured  state 
nonmember  bank. 7  However,  in  some 
cases,  an  insured  state  nonmember 
bank’s  holding  company  may  not  have 
the  financial  capability  to  reimburse  the 
institution  for  tax  benefits  derived  from 
the  institution’s  carryback  of  net 
operating  losses  or  tax  credits.  In  these 
cases,  the  amount  of  carryback  potential 
the  bank  may  consider  in  calculating  the 
capital  limit  on  deferred  tax  assets 
should  be  limited  to  the  lesser  amount 
which  it  could  reasonably  expect  to 
have  refunded  by  its  parent.  Thus,  a 
bank’s  ownership  by  a  holding  company 
may  not  increase  the  deferred  tax  assets 
an  insured  state  nonmember  bank  may 
include  in  its  Tier  1  capital,  but  may 
reduce  them. 

Consistent  with  FASB  109,  the  limit 
based  on  projected  future  taxable 
income  would  also  be  determined  on  a 
tax  jurisdiction-by-jurisdiction  basis.  A 
limit  for  one  jurisdiction  (e  g.,  the 
United  States)  in  excess  of  the  reported 
amount  of  deferred  tax  assets  for  that 
jurisdiction  should  not  be  used  to 
effectively  increase  the  limit  for  other 
jurisdictions  (e  g.,  the  state  in  which  the 
bank  is  chartered). 

The  proposed  capital  limitation  is 
intended  to  balance  the  FDIC's  concerns 
about  deferred  tax  assets  that  are 
dependent  upon  future  taxable  income 
against  the  fact  that  such  assets  will,  in 
many  cases,  be  realized.  The  proposed 
approach  generally  permits  full 
inclusion  of  deferred  tax  assets 
potentially  recoverable  from  carrybacks, 
since  there  is  a  high  likelihood  that  such 
amounts  will  be  realized.  In  addition, 
the  proposed  approach  also  includes 
those  deferred  tax  assets  that  are 
dependent  upon  future  taxable  income, 
if  any,  that  can  be  recovered  from 


*  Under  the  FDICs  risk-based  capital  guidelines, 
all  deferred  tax  assets  included  in  capital  would 
continue  to  be  assigned  a  risk  weight  of  100 
percent 

7  Under  the  separate  entity  method,  a  bank 
(together  with  its  consolidated  subsidiaries)  that  is 
a  subsidiary  of  a  holding  company  is  treated  as  a 
separate  taxpayer  rather  than  as  part  of  the 
consolidated  group  of  which  it  is  a  member. 


projected  taxable  income  during  the 
next  year.  The  FDIC  is  proposing  to 
limit  projections  of  future  taxable 
income  to  one  year  because,  in  general, 
the  FDIC  believes  that  many  banks  are 
able  to  make  reasonable  projections  of 
taxable  income  for  the  next  twelve 
month  period  and  then  achieve  their 
projected  results.  However,  the 
reliability  of  these  projections  and  the 
ability  to  actually  achieve  them  tends  to 
decrease  significantly  beyond  that  time 
period.  Deferred  tax  assets  that  are 
dependent  upon  future  taxable  income 
are  further  limited  to  ten  percent  of  Tier 
1  capital,  since  the  FDIC  believes  such 
assets  should  not  comprise  a  large 
portion  of  a  bank’s  capital  base  given 
the  uncertainty  of  realization  associated 
with  these  assets  and  the  difficulty  in 
selling  these  assets  apart  from  the  bank. 

The  amount  of  deferred  tax  assets  that 
hanks  report  in  their  Call  Reports  and 
use  to  meet  capital  requirements  will  be 
subject  to  examiner  review. 

III.  Questions  for  Comment 

While  the  FDIC  is  seeking  public 
comment  on  all  aspects  of  its  proposal 
on  the  regulatory  capital  treatment  of 
deferred  tax  assets,  it  seeks  specific 
comment  on  the  following  questions. 

(1)  When  determining  tne  maximum 
allowable  amount  of  deferred  tax  assets 
that  are  dependent  upon  future  taxable 
income  under  the  proposal,  these  assets 
would  be  subject  to  a  ten  percent  of  Tier 
1  capital  limit.  Is  this  an  appropriate 
percentage  limitation  given  the  nature  of 
these  assets  or  would  a  higher  or  lower 
percentage  limitation  be  more 
appropriate?  What  factors  should  be 
considered  in  setting  the  limit? 

(2)  Under  previous  GAAP  as  set  forth 
in  Accounting  Principles  Board  Opinion 
No.  16,  “Business  Combinations,”  the 
reported  value  of  an  asset  (other  than 
goodwill)  acquired  in  a  purchase 
business  combination  is  adjusted  for  the 
tax  effect  of  the  difference  between  the 
market  or  appraised  value  of  the  asset 
and  its  tax  basis.  FASB  109  changes  this 
treatment  by  requiring  that  this  tax 
effect  be  recorded  separately  in  a 
deferred  tax  account.  This  change  in 
treatment  could  cause  a  large  increase  in 
the  reported  amount  of  certain 
identifiable  intangible  assets  which  are 
deducted  for  purposes  of  computing 
regulatory  capital.  Should  these 
increases  in  identifiable  intangible 
assets  acquired  in  purchase  business 
combinations  and  the  related  tax  effects 
be  treated  differently  than  in  accordance 
with  the  existing  regulatory  capital  rules 
for  intangibles  and  as  proposed  above 
for  deferred  taxes?  If  so,  why  is  a 
different  treatment  warranted  and  what 
should  this  treatment  be?  Are  there  any 
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other  provisions  of  FASB  109  which  the 
agencies  should  consider  for  purposes 
of  applying  a  different  regulatory  capital 
treatment  than  has  been  proposed 
above? 

(3)  The  FDIC  is  interested  in  receiving 
comments  on  ways  of  reducing  the 
potential  burden  associated  with  this 
proposal  and  requests  comments  on  this 
matter.  For  example,  is  a  limitation 
based  on  projections  of  future  taxable 
income  difficult  to  implement?  Would  it 
be  simpler  to  base  a  capital  limitation 
on  deferred  tax  assets  without 
consideration  of  future  projections  of 
taxable  income,  such  as  permitting  only 
healthy  organizations  to  include  in 
capital  deferred  tax  assets  that  are 
dependent  upon  future  taxable  income 
up  to  a  specified  percentage  of  Tier  1 
capital  (e.g.,  five  or  ten  percent)?  Would 
there  be  any  other  method  that  would  be 
simpler  to  administer  while  recognizing 
the  FDIC’s  concerns  about  deferred  tax 
assets?  Also,  for  example,  the  limitation, 
as  proposed,  would  be  based  on  the 
separate  entity  method.  Would  another 
method  be  more  appropriate  for 
determining  the  limitation  on  deferred 
tax  assets  and  for  tax-sharing 
agreements  in  general? 

(4)  The  proposal  would  require  tax 
planning  strategies  to  be  included  as 
part  of  an  institution's  projections  of 
taxable  income  for  the  next  year. 
Furthermore,  the  proposal  would 
require  banks  to  assume  that  all 
temporary  differences  fully  reverse  at 
the  report  date.  Comment  is  specifically 
requested  on  the  appropriateness  of 
these  provisions. 

(5)  The  proposed  rule  includes  a 
definition  for  "deferred  tax  assets  that 
are  dependent  upon  future  taxable 
income."  Is  it  necessary  to  define  this 
term  in  the  rule  or  would  it  be  sufficient 
to  define  the  term  in  the  instructions  for 
the  Call  Reports? 

IV.  Regulatory  Flexibility  Act  Analysis 

The  FDIC  does  not  believe  that  the 
adoption  of  this  proposal  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  business 
entities  (in  this  case,  small  banks),  in 
accordance  with  the  spirit  and  purposes 
of  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq .).  In  this  regard,  the 
vast  majority  of  small  banks  currently 
have  very  limited  amounts  of  net 
deferred  tax  assets,  which  are  the 
subject  of  this  proposal,  as  a  component 
of  their  capital  structures.  Furthermore, 
adoption  of  this  proposal,  in 
combination  witn  the  recent  adoption  of 
FASB  109  for  regulatory  reporting 
purposes,  will  allow  many  banks  to 
increase  the  amount  of  deferred  tax 
assets  they  include  in  regulatory  capital. 


V.  Paperwork  Reduction  Act 

The  FDIC  has  received  approval  from 
the  Office  of  Management  and  Budget 
(OMB)  to  collect  in  the  Reports  of 
Condition  and  Income  (Call  Reports) 
information  on  the  amount  of  deferred 
tax  assets  disallowed  for  regulatory 
capital  purposes.  (OMB  Control  Number 
3064-0052.) 

List  of  Subjects  in  12  CFR  Part  325 

Bank  deposit  insurance,  Banks, 
banking,  Capital  adequacy,  Reporting 
and  recordkeeping  requirements,  State 
nonmember  banks. 

For  the  reasons  set  forth  in  the 
preamble,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
proposes  to  amend  12  CFR  part  325  as 
follows: 

PART  325— CAPITAL  MAINTENANCE 

1.  The  authority  citation  for  Part  325 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1815(a),  1815(b), 

1816, 1818(a),  1818(b),  1818(c),  1818(t), 
1819(Tenth),  1828(c),  1828(d),  1828(i), 
1828(n),  1828(o),  1831o,  3907,  3909;  Pub.  L. 
102-233, 105  Stat.  1761, 1789, 1790  (12 
U.S.C  1831n  note);  Pub.  L.  102-242, 105 
Stat.  2236,  2386  (12  U.S.C.  1828  note). 

$352.2  [Amended] 

2.  Section  325.2  is  amended  in 
paragraphs  (t)  and  (v)  by  adding  "minus 
deferred  tax  assets  in  excess  of  the  limit 
set  forth  in  §  325.5(g),”  after  "12  CFR 
part  567),". 

3.  Section  325.5  is  amended: 

a.  In  paragraphs  (f)(3)(i)  and  (f)(4)(i), 
by  removing  the  word  "and”,  by  adding 
a  comma  after  “rights”,  and  by  adding 
",  and  any  disallowed  deferred  tax 
assets"  after  "relationships”;  and 

b.  By  adding  a  new  paragraph  (g)  to 
read  as  follows: 

§325.5  Miscellaneous. 

•  *  *  *  • 

(g)  Treatment  of  deferred  tax  assets. 
For  purposes  of  calculating  Tier  1 
capital  under  this  part  (but  not  for 
financial  statement  purposes),  deferred 
tax  assets  are  subject  to  the  conditions, 
limitations,  and  restrictions  described  in 
this  section. 

(1)  Deferred  tax  assets  that  are 
dependent  upon  future  taxable  income 
are  deferred  tax  assets  arising  from 
deductible  temporary  differences  that 
exceed  the  amount  of  taxes  previously 
paid  that  could  be  recovered  through 
loss  carrybacks  if  existing  temporary 
differences  (both  deductible  and 
taxable)  fully  reverse  at  the  calendar 
quarter-end  date  and  deferred  tax  assets 
arising  from  operating  loss  and  tax 
credit  carryforwards. 


(2)  Tier  1  capital  limitations,  (i)  The 
maximum  allowable  amount  of  deferred 
tax  assets  that  are  dependent  upon 
future  taxable  income,  net  of  any 
valuation  allowance  for  deferred  tax 
assets,  will  be  limited  to  the  lesser  of: 

(A)  The  amount  of  deferred  tax  assets 
that  are  dependent  upon  future  taxable 
income  that  is  expected  to  be  realized 
within  one  year  of  the  most  recent 
calendar  quarter-end  date,  based  on 
projected  future  taxable  income  for  that 
year;  or 

(B)  Ten  percent  of  the  amount  of  Tier 
1  capital  that  exists  before  the  deduction 
of  any  disallowed  purchased  mortgage 
servicing  rights,  any  disallowed 
purchased  credit  card  relationships,  and 
any  disallowed  deferred  tax  assets. 

(ii)  For  purposes  of  this  limitation,  all 
existing  temporary  differences  should 
be  assumed  to  fully  reverse  at  the 
calendar  quarter-end  date.  The  recorded 
amount  of  deferred  tax  assets  that  are 
dependent  upon  future  taxable  income, 
net  of  any  valuation  allowance  for 
deferred  tax  assets,  in  excess  of  this 
limitation  will  be  deducted  from  assets 
and  from  equity  capital  for  purposes  of 
determining  Tier  1  capital  under  this 
part.  The  amount  of  deferred  tax  assets 
that  can  be  realized  from  taxes  paid  in 
prior  carryback  years  and  from  the 
reversal  of  existing  taxable  temporary 
differences  generally  would  not  be 
deducted  from  assets  and  from  equity 
capital.  However,  notwithstanding  the 
above,  the  amount  of  carryback 
potential  that  may  be  considered  in 
calculating  the  amount  of  deferred  tax 
assets  that  a  member  of  a  consolidated 
group  (for  tax  purposes)  may  include  in 
Tier  1  capital  may  not  exceed  the 
amount  which  the  member  could 
reasonably  expect  to  have  refunded  by 
its  parent. 

(3)  Projected  future  taxable  income. 
Projected  future  taxable  income  should 
not  include  net  operating  loss 
carryforwards  to  be  used  within  one 
year  of  the  most  recent  calendar  quarter- 
end  date  or  the  amount  of  existing 
temporary  differences  expected  to 
reverse  within  that  year.  Projected 
future  taxable  income  should  include 
the  estimated  effect  of  tax  planning 
strategies  that  are  expected  to  be 
implemented  to  realize  tax 
carryforwards  that  will  otherwise  expire 
during  that  year. 

4.  Section  I.B.  of  Appendix  A  to 
subpart  A  of  part  325  is  amended  by 
adding  a  new  paragraph  (5)  to  read  as 
follows: 

Appendix  A  to  Subpart  A  of  Part  325 — 
Statement  of  Policy  on  Risk-Based 
Capital 
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I.  *  *  * 

B.  •  *  * 

(5)  Deferred  tax  assets  In  excess  of  the  limit 
set  forth  in  12  CFR  325.5(g).  These 
disallowed  deferred  tax  assets  are  deducted 
from  the  core  capital  (Tier  1)  elements. 

5.  Table  I  in  Appendix  A  to  subpart 
A  of  part  325  is  amended  by  changing 
footnote  designator  "3”  to  read  “4'’  each 
time  it  appears,  by  adding  "Less:  Certain 
deferred  tax  assets3”  after  "Less:  All 
intangible  assets  other  than  mortgage 
servicing  rights  and  purchased  credit 
card  relationships.2”,  and  by  adding  a 
new  footnote  3  to  read  as  follows: 

3  Deferred  tax  assets  are  subject  to  the 
capital  limitations  set  forth  in  §  325.5(g)  of 
the  FDIC's  regulations. 

By  order  of  the  Board  of  Directors. 

Dated  at  Washington,  DC,  this  20th  day  of 
April,  1993. 

Federal  Deposit  Insurance  Corporation. 

Hoyle  L.  Robinson, 

Executive  Secretary. 

[FR  Doc.  93-10527  Filed  5-4-93;  8:45  am) 
BILUNG  CODE  6714-01-P 


12  CFR  Part  337 
RIN  3064-AA80 

Unsafe  and  Unsound  Banking 
Practices 

AGENCY:  Federal  Deposit  Insurance 
Corporation  (FDIC). 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  revises 
certain  definitions  used  in  FDIC 
regulations  governing  the  acceptance  of 
brokered  deposits.  The  revisions  are 
being  made  in  order  to  conform  those 
definitions  to  the  definitions  used  in 
regulations  implementing  section  38  of 
the  Federal  Deposit  Insurance  Act  (FDI 
Act).  As  a  result  of  these  revisions,  the 
capital  category  definitions  used  in 
FDIC  regulations  governing  the 
acceptance  of  brokered  deposits  will 
have  the  same  meaning  as  provided 
under  regulations  implementing  section 
38  of  the  FDI  Act. 

DATES:  Comments  must  he  received  on 
or  before  July  6, 1993. 

ADDRESSES:  All  comments  should  be 
submitted  to  Hoyle  L.  Robinson, 
Executive  Secretary,  Attention:  room  F- 
400,  Federal  Deposit  Insurance 
Corporation,  550  17th  Street,  NW., 
Washington,  DC  20429.  Comments  may 
be  hand-delivered  to  room  F-400, 1776 
F  Street,  NW.,  Washington,  DC,  on 
business  days  between  8:30  a.m.  and  5: 
p.m.  FAX  number  (202)  898-3838. 
Comments  will  be  available  for 
inspection  in  the  FDIC’s  Reading  Room, 
room  7118,  550  17th  Street,  NW., 


Washington,  DC,  on  business  days 
between  8:30  a.m.  and  5  p.m. 

FOR  FURTHER  INFORMATION  CONTACT. 
Valerie  Jean  Best,  Counsel,  Legal 
Division,  (202)  898-3812,  or  William  G. 
Hrindac,  Examination  Specialist, 

Di vision  of  Supervision,  (202)  898- 
6892,  Federal  Deposit  Insurance 
Corporation,  550  17th  Street,  NW., 
Washington  DC  20429. 

SUPPLEMENTARY  INFORMATION: 

Discussion 

Description  of  Regulations  Governing 
Brokered  Deposits 

The  FDIC  Board  of  Directors  adopted 
a  final  rule  implementing  section  301  of 
the  Federal  Deposit  Insurance 
Corporation  Improvement  Act  of  1991 
(FDICIA)  on  May  29, 1992.  57  FR  23933 
(June  5, 1992).  Section  301  of  FDICIA 
amended  section  29  of  the  Federal 
Deposit  Insurance  Act  (FDI  Act)  and 
added  a  new  section  29A.  12  U.S.C. 
1831f,  1831f-l.  Section  301  of  FDICIA, 
entitled  "Limitations  on  Brokered 
Deposits  and  Deposit  Solicitations,” 
significantly  expanded  the  restrictions 
first  imposed  through  the  Financial 
Institutions  Reform,  Recovery,  and 
Enforcement  Act  of  1989  (FIRREA)  on 
funds  obtained,  directly  or  indirectly,  by 
or  through  any  “deposit  broker”  for 
deposit  into  one  or  more  deposit 
accounts  (i.e.,  brokered  deposits). 

Section  301  also  expanded  the  interest 
rate  restrictions  first  imposed  through 
FIRREA.  The  final  rule  implementing 
section  301  became  effective  on  June  16, 
1992. 

The  statutory  scheme  created  by 
FDICIA  for  brokered  deposits  tracks  the 
language  of  other  provisions  of  FDICIA 
calling  for  progressively  more  stringent 
restrictions  and  supervision  as  capital 
levels  decline.  Thus,  "well  capitalized” 
insured  depository  institutions  may 
accept,  renew,  or  roll  over  brokered 
deposits  without  first  obtaining  a  waiver 
from  the  FDIC.  However,  "adequately 
capitalized”  insured  depository 
institutions  are  prohibited  by  FDICIA 
from  accepting,  renewing,  or  rolling 
over  brokered  deposits  unless  they  first 
obtain  a  waiver  from  the  FDIC. 
"Undercapitalized”  insured  depository 
institutions  are  prohibited  from 
accepting,  renewing,  or  rolling  over 
brokered  deposits.  FDICIA  also  imposed 
certain  interest  rate  restrictions  on 
adequately  capitalized  and 
undercapitalized  insured  depository 
institutions. 

In  the  final  rule  adopted  on  May  29, 
1992,  the  FDIC  noted  that  the  terms 
“well  capitalized”  and  "adequately 
capitalized”  are  not  defined  in  section 
29,  as  amended.  The  FDIC  further  noted 


in  the  final  rule  that  those  terms  are  the 
same  as  found  in  section  38  of  the  FDI 
Act  dealing  with  prompt  corrective 
action.  Moreover,  section  29,  as 
amended,  indicates  that  the  term 
"undercapitalized”  is  to  have  the  same 
meaning  provided  in  section  38  of  the 
FDI  Act.  The  FDIC  noted  in  the  final 
rule  governing  brokered  deposits  that 
the  precise  regulatory  definitions  of  the 
different  capital  levels  identified  in 
section  38  were  being  developed  in 
consultation  with  the  other  federal 
banking  agencies  but  that  those 
definitions  would  not  be  available  until 
after  the  date  when  final  regulations 
implementing  the  new  brokered  deposit 
restrictions  were  required  to  be  in  place. 
The  FDIC  stated:  "For  consistency  and 
in  keeping  with  the  evident  intent  of 
Congress,  the  FDIC  intends  to  adopt  the 
section  38  definitions  of  capital  levels 
when  they  become  effective.”  57  FR 
23933,  23935  (June  5. 1992).  To  the 
same  effect,  see  the  FDIC’s  statement  in 
the  proposed  rule  governing  brokered 
deposits  adopted  by  the  FDIC  on  March 
24, 1992.  57  FR  11442, 11443  (April  3, 
1992).  In  the  interim,  the  final  rule 
governing  brokered  deposits 
implemented  the  following  definitions: 

*  *  *  A  "well  capitalized  institution”  was 
defined  as  one  that:  (1)  Has  a  ratio  of  total 
capital  to  risk-weighted  assets  of  not  less 
than  10.0  percent;  (2)  Has  a  ratio  of  Tier  1 
capital  to  risk-weighted  assets  of  not  less 
than  6.0  percent;  (3)  Has  a  ratio  of  Tier  1 
capital  to  total  book  assets  of  not  less  than 
5.0  percent;  and  (4)  Has  not  been  notified  by 
its  appropriate  federal  banking  agency  that  it 
is  in  a  “troubled  condition.”  The  term 
"troubled  condition”  was  given  the  meaning 
prescribed  in  regulations  implementing 
section  32  of  the  FDI  Act  issued  by  the 
appropriate  federal  banking  agency.  This 
term  is  discussed  in  more  detail  later  in  this 
document  in  connection  with  the  discussion 
of  reclassification. 

*  *  *  An  “undercapitalized  institution” 
was  defined  as  one  that  fails  to  meet  the 
minimum  regulatory  capital  requirements 
prescribed  by  its  appropriate  federal  banking 
agency. 

*  •  *  An  “adequately  capitalized 
institution”  was  defined  as  one  that  is 
neither  a  well  capitalized  insured  depository 
institution  nor  an  undercapitalized  insured 
depository  institution. 

The  FDIC  noted  that  these  interim 
definitions  "should  suffice  until 
definitions  of  capital  levels  for  purpose 
of  section  38  are  adopted.”  57  FR  23933, 
23938  (June  5, 1992):  57  FR  11442, 
11443  (April  3. 1992). 

Insured  Branches  of  Foreign  Banks 
Operating  in  the  U.S. 

The  final  rule  governing  brokered 
deposits  also  set  out  capital  category 
definitions  applicable  to  insured 
branches  of  foreign  banks.  The  final  rule 
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provided  that  an  insured  branch  of  a 
foreign  bank  is  “well  capitalized,”  for 
purposes  of  the  brokered  deposit 
prohibitions,  if  it:  (1)  Maintains  the 
pledge  of  assets  required  under  12  CFR 
346.19;  (2)  Maintains  the  required 
volume  of  eligible  assets  prescribed  by 
12  CFR  346.20(a)  at  108  percent  of  the 
preceding  quarter’s  average  book  value 
of  the  insured  branch’s  liabilities, 
exclusive  of  liabilities  due  to  the  foreign 
bank’s  head  office,  other  branches, 
agencies,  offices,  or  wholly  owned 
subsidiaries;  and  (3)  Has  not  been 
notified  by  the  appropriate  federal 
banking  agency  that  it  is  in  a  “troubled 
condition.’’  The  reference  to  “troubled 
condition”  parallels  the  criteria  used  in 
the  definition  of  “well  capitalized" 
applicable  to  all  other  insured 
depository  institutions.  The  final  rule 
provided  that  an  “undercapitalized” 
insured  branch  is  one  that  fails  to 
maintain  either  (1)  the  pledge  of  assets 
required  under  12  CFR  346.19,  or  (2)  the 
required  volume  of  eligible  assets 
prescribed  by  12  CFR  346.20. 

Prompt  Corrective  Action 

Section  131  of  FDICIA,  which  is 
entitled  “Prompt  Corrective  Action,” 
creates  a  new  statutory  framework  that 
applies  to  every  insured  depository 
institution  a  system  of  supervisory 
actions  indexed  to  the  capital  level  of 
the  individual  institution.  The  new 
framework  is  contained  in  section  38  of 
the  FDI  Act  (12  U.S.C  1831o).  The 
FDIC,  the  Board  of  Governors  of  the 
Federal  Reserve  System  (Board  of 
Governors),  the  Office  of  the 
Comptroller  of  the  Currency  (OCC),  and 
the  Office  of  Thrift  Supervision  (OTS) 
(collectively  “the  agencies”)  have  each 
adopted  final  rules  revising  their 
regulations  to  implement  for  the 
institutions  which  they  supervise  the 
system  of  prompt  corrective  action 
established  by  section  131  of  FDICIA.  57 
FR  44866  (September  29, 1992).  The 
prompt  corrective  action  regulations 
adopted  by  each  agency  establish  the 
capital  levels  at  which  institutions  will 
be  deemed  to  come  within  the  five 
capital  categories  created  by  section  131 
of  FDICIA.  The  capital  thresholds  that 
have  been  adopted  for  each  of  the  five 
capital  categories  are  set  forth  below. 

For  purposes  of  section  38  of  the  FDI 
Act.  an  institution  is  deemed  to  be: 

•  *  *  "Well  capitalized"  if  the  institution: 
(1)  Has  a  total  risk-based  capital  ratio  of  10.0 
percent  or  greater,  (2)  Has  a  Tier  1  risk-based 
capital  ratio  of  6.0  percent  or  greater;  (3)  Has 
a  leverage  ratio  of  5.0  percent  or  greater,  and 
(4)  Is  not  subject  to  any  written  agreement, 
order,  capital  directive,  or  prompt  corrective 
action  directive  to  meet  and  maintain  a 
specific  capital  level  for  any  capital  measure. 


*  •  •  "Adequately  capitalized”  if  the 
institution:  (1)  Has  a  total  risk-based  capital 
ratio  of  8.0  percent  or  greater.  (2)  Has  a  Tier 
1  risk-based  capital  ratio  of  4.0  percent  or 
greeter;  (3)  Has  a  leverage  ratio  of  4.0  percent 
or  greater  (or  a  leverage  ratio  of  3.0  percent 
or  greater  if  the  institution  is  rated  composite 
1  under  the  CAMEL  or  MACRO  rating  system 
in  its  most  recent  report  of  examination, 
subject  to  appropriate  federal  banking  agency 
guidelines);  and  (4)  Does  not  meet  the 
definition  of  a  well  capitalized  institution; 

*  •  *  “Undercapitalized”  if  the 
institution:  (1)  Has  a  total  risk-based  capital 
ratio  that  is  less  than  8.0  percent;  or  (2)  Has 
a  Tier  1  risk-based  capital  ratio  that  is  less 
than  4.0  percent;  or  (3)  Has  a  leverage  ratio 
that  is  leas  than  4.0  percent  (or  a  leverage 
ratio  that  is  less  than  3.0  percent  if  the 
institution  is  rated  composite  1  under  the 
CAMEL  or  MACRO  rating  system  in  its  most 
recent  report  of  examination,  subject  to 
appropriate  federal  banking  agency 
guidelines). 

*  '  *  "Significantly  undercapitalized”  If 
the  institution:  (1)  Has  a  total  risk-based 
capital  ratio  that  is  less  than  6.0  percent;  or 
(2)  Has  a  Tier  1  risk-based  capital  ratio  that 
is  less  than  3.0  percent;  or  (3)  Has  a  leverage 
ratio  that  is  less  than  3.0  percent 

*  *  *  “Critically  undercapitalized"  if  the 
institution  has  a  ratio  of  tangible  equity  to 
total  assets  that  is  equal  to  or  less  than  2.0 
percent. 

The  overlap  between  these  last  three 
categories  is  contemplated  by  the  statute 
and  has  the  effect  of  applying  to 
significantly  undercapitalized 
institutions  and  to  critically 
undercapitalized  institutions  any 
provisions  of  section  38  of  the  FDI  Act 
that  are  applicable  to  undercapitalized 
institutions.  The  capital  thresholds  that 
have  been  adopted  for  each  of  the  five 
capital  categories  are  the  thresholds  that 
were  originally  proposed  by  the 
agencies,  and  were  adopted  by  the 
agencies  only  after  the  comments 
received  in  response  to  the  proposals — 
including  comments  as  to  the  five 
capital  categories — were  reviewed  by 
the  agencies.1  Capital  categories  were 
also  adopted  for  insured  branches  for 
foreign  banks. 

In  establishing  a  system  of  prompt 
corrective  action  based  primarily  on  the 
capital  level  of  each  institution. 
Congress  also  recognized  that  factors 
other  than  capital  should  in  certain 
circumstances  be  used  to  assess  the 
financial  condition  of  an  institution. 
Section  38  provides  that  the  appropriate 
banking  agency  may,  under  certain 
circumstances,  reclassify  a  well 
capitalized  insured  depository 


*  The  proposed  rules  Implementing  section  38  of 
the  FDI  Act  were  published  in  the  Federal  Register 
as  follows.  FDIC— 57  FR  29662  (July  6, 1992).  Board 
of  Governors— 57  FR  29226  (July  1. 1992).  OCC— 

57  FR  29808  (July  7. 1992).  OTS— 57  FR  29826  (July 
7. 1992).  The  final  rules  were  published  at  57  FR 
44866  (Sept  29, 1992J. 


institution  as  adequately  capitalized. 
Section  38  also  permits  the  appropriate 
agency  to  require  an  adequately 
capitalized  or  undercapitalized 
institution  to  comply  with  the 
supervisory  provisions  as  if  the 
institution  were  in  the  next  lower 
category  (but  not  treat  a  significantly 
undercapitalized  institution  as  critically 
undercapitalized)  based  on  supervisory 
information  other  than  the  capital  levels 
of  the  institution. 

Incorporation  of  Prompt  Corrective 
Action  Capital  Categories 

For  the  most  part,  the  definitions  of 
“well  capitalized”,  “adequately 
capitalized”,  and  “undercapitalized” 
used  in  the  current  brokered  deposit 
regulations  are  substantively  the  same 
as  those  finally  adopted  by  the  agencies 
in  their  respective  regulations 
implementing  section  38.  That  is,  the 
brokered  deposit  definitions  use  the 
same  stated  percentages  of  leverage  and 
risk-based  capital  as  do  the  proinpt 
corrective  action  definitions.  Likewise, 
the  current  brokered  deposit 
regulations — like  the  final  prompt 
corrective  action  regulations — require 
an  insured  branch  to  maintain  the 
pledge  of  assets  required  under  12  CFR 

346.19  and,  further,  to  maintain  the 
eligible  assets  prescribed  under  12  CFR 

346.20  at  108  percent  exclusive  of 
certain  third-party  liabilities,  in  order  to 
be  considered  well  capitalized. 

The  only  material  difference  between 
the  current  brokered  deposit  capital 
category  definitions  and  the  final 
prompt  corrective-action  definitions  is 
that,  for  purposes  of  the  brokered 
deposit  regulations,  the  “well 
capitalized”  definition  excludes  insured 
depository  institutions  that  satisfy  the 
stated  percentages  of  leverage  and  risk- 
based  capital  but,  nonetheless,  are 
found  to  be  in  “troubled  condition”. 

The  final  regulations  issued  under 
section  38  by  the  agencies  do  not 
incorporate  this  requirement.  Instead,  as 
outlined  above,  the  prompt  corrective 
action  regulations  exclude  an  institution 
from  the  well  capitalized  category  if  it 
is  subject  to  any  written  agreement, 
order,  capital  directive,  or  proinpt 
corrective  action  directive,  to  meet  and 
maintain  a  specific  capita!  level  for  any 
capita!  measure.  Similarly,  the  “well 
capitalized”  definition  applicable  to 
insured  branches  of  foreign  banks  used 
in  the  brokered  deposit  regulations 
excludes  insured  branches  that  are  in 
“troubled  condition”.  In  contrast,  the 
prompt  corrective  action  definitions 
exclude  an  insured  branch  of  a  foreign 
bank  from  the  well  capitalized  category 
if  it  has  received  written  notice  from:  (1) 
The  OCC  to  increase  its  capital 
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equivalency  deposit  pursuant  to  12  CFR 
28.6(a)  or  to  comply  with  asset 
maintenance  requirements  pursuant  to 
12  CFR  28.9;  or  (2)  The  FDIC  to  pledge 
additional  assets  pursuant  to  12  CFR 
346.19  or  to  maintain  a  higher  ratio  of 
eligible  assets  pursuant  to  12  CFR 
346.20. 

All  other  differences  in  the  definitions 
are  believed  to  be  non-substantive. 

These  non-substantive  differences  are  as 
follows.  The  brokered  deposit 
regulations  do  not  contain  specific 
definitions  for  “significantly 
undercapitalized”  and  “critically 
undercapitalized”  institutions.  This  is 
because  section  29  of  the  FDI  Act 
restricts  all  undercapitalized 
institutions  from  accepting,  renewing, 
or  rolling  over  brokered  deposits;  it  is 
irrelevant  into  which  of  the  three  lower 
capital  categories  the  depository 
institution  falls.  Likewise,  no 
undercapitalized  institution  may  solicit 
deposits  by  offering  rates  of  interest  that 
are  significantly  higher  than  the 
prevailing  rates  of  interest  on  insured 
deposits:  (1)  In  such  institution’s  normal 
market  areas;  or  (2)  In  the  market  area 
in  which  such  deposits  would  otherwise 
be  accepted.  Again,  it  is  not  relevant  if 
the  institution  is  significantly  or 
critically  undercapitalized — it  is 
sufficient  if  the  institution  is 
undercapitalized. 

Another  difference  between  the 
definitions  presently  used  in  the 
brokered  deposit  regulations  and  the 
definitions  used  in  the  prompt 
corrective  regulations  concerns  the 
definition  of  “adequately  capitalized”. 
As  noted  above,  an  institution  is 
adequately  capitalized  for  purposes  of 
the  prompt  corrective  action  provisions 
if  it  has  a  total  risk-based  capital  ratio 
of  8.0  percent  or  greater,  a  Tier  1  risk- 
based  capital  ratio  of  4.0  percent  or 
greater,  and  a  leverage  ratio  of  4.0 
percent  or  greater  (or  a  leverage  ratio  of 
3.0  percent  or  greater  if  the  institution 
is  rated  composite  1  in  its  most  recent 
report  of  examination,  subject  to 
appropriate  federal  banking  agency 
guidelines),  and  the  institution  does  not 
meet  the  definition  of  a  well-capitalized 
institution.  In  contrast,  the  current 
brokered  deposit  regulation  provides 
that  an  institution  is  “adequately 
capitalized”  if  is  “neither  a  well 
capitalized  insured  depository 
institution  nor  an  undercapitalized 
insured  depository  institution”.  57  FR 
23933,  23941  (June  5, 1992).  Although 
differently  stated,  the  definitions  are 
substantively  the  same  except  that  the 
prompt  corrective  definitions  categorize 
an  institution  as  “adequately 
capitalized”  if  it  has  a  leverage  ratio  of 
3.0  percent  or  greater  if  the  institution 


is  rated  composite  1  under  the  CAMEL 
or  MACRO  rating  systems  in  the  most 
recent  examination,  subject  to 
appropriate  federal  banking  guidelines. 

Consistent  with  the  statements  made 
by  the  FDIC  in  both  the  proposed  rule 
and  the  final  rule  implementing  the 
brokered  deposit  restrictions,  the  FDIC 
is  proposing  to  amend  its  brokered 
deposit  regulations  in  order  to 
incorporate  the  capital  definitions  used 
in  the  prompt  corrective  action 
regulations  issued  by  the  agencies.  As  a 
result  of  this  change,  the  reference  to 
“troubled  condition”  will  be  eliminated 
from  the  definitions  of  “well 
capitalized”  currently  used  in  the 
brokered  deposit  regulations.  Instead,  in 
order  to  be  considered  well  capitalized, 
an  institution  must  not  be  subject  to  any 
written  agreement,  order,  capital 
directive,  or  prompt  corrective  action 
directive,  to  meet  and  maintain  a 
specific  capital  level  for  any  capital 
measure.  Because  of  this  change,  more 
institutions  may  come  within  the 
definition  of  “well  capitalized”  for 
purposes  of  the  brokered  deposit 
regulations.  This  is  because  the 
definition  of  "troubled  condition” 
encompasses  more  institutions  than 
does  the  criteria  outlined  in  the  relevant 
prompt  corrective  action  definition.  For 
example,  the  term  "troubled  condition” 
encompasses,  among  others,  institutions 
that  are  subject  to  a  written  agreement.2 
In  contrast,  only  those  institutions  that 
are  subject  to  a  written  agreement, 
order,  capital  directive,  or  prompt 
corrective  action  directive,  to  meet  and 
maintain  a  specific  capital  level  for  any 
capital  measure,  are  eliminated  from  the 
well  capitalized  category  for  purposes  of 
the  prompt  corrective  action  provisions. 
Similarly,  by  deleting  the  reference  to 
“troubled  condition”  from  the 
definition  of  “well  capitalized” 
applicable  to  insured  branches  of 
foreign  banks,  and  incorporating  the 
above-described  prompt  corrective 
action  regulatory  requirements,  it  is 
anticipated  that  more  insured  branches 

a  Under  FDIC  regulations,  an  institution  is  in 
"troubled  condition”  if  it  is  subject  to  a  "written 
agreement  which  requires  action  to  improve  or 
maintain  the  safety  and  soundness  of  the 
institution.”  12  CFR  303.14((a)(4)(iii).  To  the  same 
effect,  see  OTS  Thrift  Bulletin  45  (April  25. 1990) 

(A  savings  association  is  deemed  to  be  in  "troubled 
condition”  if  it  is  subject  to  a  “written  agreement 
.  .  .  addressing  safety  or  soundness  issues.”). 
Regulations  issued  by  the  Board  of  Governors 
provide  that  an  institution  is  in  “troubled 
condition”  if  it  is  subject  to  a  "formal  written 
agreement  that  requires  action  to  improve  the 
financial  condition  of  the  institution.”  12  CFR 
225.71(b)(2).  Regulations  issued  by  the  OCC  provide 
that  an  institution  is  in  "troubled  condition”  if  it 
is  subject  to  a  "formal  written  agreement.”  12  CFR 
5.51(4)(II).  An  institution  may  be  in  "troubled 
condition"  on  the  basis  of  criteria  other  than  that 
quoted  above. 


of  foreign  banks  may  qualify  as  “well 
capitalized"  branches.  Again,  this  is 
because  the  definition  of  “troubled 
condition”  encompasses  a  greater 
number  of  institutions  than  does  the 
exclusionary  factors  used  in  the 
definition  of  “well  capitalized”  for 
purposes  of  the  prompt  corrective  action 
regulations. 

The  FDIC  is  also  incorporating  the 
definition  of  “adequately  capitalized” 
used  in  the  prompt  corrective  action 
provisions.  As  noted  above,  the  only 
substantive  effect  of  this  change  is  to 
permit  an  institution  that  has  a  leverage 
ratio  of  3.0  percent  or  greater  and  that 
is  rated  composite  1  in  its  most  recent 
report  of  examination,  subject  to 
appropriate  federal  banking  agency 
guidelines,  to  be  classified  as  adequately 
capitalized.  In  the  absence  of  this 
change,  such  an  institution  would  be 
classified  as  undercapitalized  for 
purposes  of  the  brokered  deposit 
provisions.  Few,  if  any,  institutions  are 
expected  to  be  affected  by  this  change, 
and  no  insured  depository  institution 
will  be  adversely  affected  by  this 
change. 

Reclassification  Under  Prompt 
Corrective  Action  Regulations 

Section  38  of  the  FDI  Act  provides 
that  the  appropriate  banking  agency 
may,  under  certain  circumstances, 
reclassify  a  well  capitalized  insured 
depository  institution  as  adequately 
capitalized.  The  statute  provides,  in 
part,  that  if  the  appropriate  Federal 
banking  agency  determines  (after  notice 
and  opportunity  for  hearing)  that  an 
insured  depository  institution  is  in  an 
unsafe  or  unsound  condition  or, 
pursuant  to  section  8(b)(8),  deems  the 
institution  to  be  engaging  in  an  unsafe 
or  unsound  practice,  the  agency  may 
reclassify  the  institution  as  adequately 
capitalized  if  the  institution  is  well 
capitalized.  12  U.S.C.  1831o(g)(l)(A). 
Section  8(b)(8)  of  the  FDI  Act,  referred 
to  above,  was  amended  by  FDICIA  and 
provides  that  if  an  insured  depository 
institution  receives,  in  its  most  recent 
report  of  examination,  a  iess-than- 
satisfactory  rating  for  asset  quality, 
management,  earnings  or  liquidity,  the 
appropriate  Federal  banking  agency  may 
(if  the  deficiency  is  not  corrected)  deem 
the  institution  to  be  engaging  in  an 
unsafe  or  unsound  practice.  12  U.S.C. 
1818(b)(8). 

The  prompt  corrective  action 
provisions  adopted  by  each  agency 
track,  for  the  most  part,  the  statutory 
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language  quoted  above.3  The  agencies 
provide  an  opportunity  for  an  informal 
nearing  in  the  case  of  both  types  of 
reclassification  (i.e.,  unsafe  or  unsound 
condition,  or  unsafe  or  unsound 
practice).  It  should  also  be  noted  that 
reclassification  of  an  institution  based 
on  an  examination  rating  is  not  an 
automatic  result  of  receiving  an 
unsatisfactory  rating.  Instead,  each 
agency  retains  discretion  to  initiate  the 
procedures  for  reclassification  and  do  so 
based  on  the  facts  of  each  case. 

As  explained  above,  the  FDIC 
proposes  to  amend  its  brokered  deposit 
regulations  in  order  to  incorporate  the 
capital  definitions  used  in  the  prompt 
corrective  action  regulations  issued  by 
the  agencies.  One  result  of  this  revision 
is  that  a  well  capitalized  institution  that 
is  reclassified  as  adequately  capitalized 
by  the  appropriate  federal  banking 
agency  pursuant  to  section  38  of  the  FDI 
Act  will  be  subject  to  the  brokered 
deposit  provisions  applicable  to 
adequately  capitalized  institutions.  For 
the  most  part,  this  is  not  regarded  as  a 
substantive  change  to  the  brokered 
deposit  regulations  because  the  term 
“troubled  condition"  currently  used  In 
the  brokered  deposit  regulations 
encompasses  most  of  the  criteria 
pursuant  to  which  a  well  capitalized 
institution  may  be  reclassified  as 
adequately  capitalized. 

Tne  federal  banking  agencies  have 
each  prescribed  a  definition  for  the  term 
“troubled  condition",  as  required  by 
section  914  of  FIRREA  (which  added  a 
new  section  32  to  the  FDI  Act)  (12 
U.S.C.  18311(f)).  The  definitions  are 
generally  the  same  although  certain 
definitions  are  slightly  more  specific. 
Each  of  the  agencies  define  the  term 
"troubled  condition”  to  include 
depository  institutions  assigned  a 
composite  rating  of  4  or  5  under  the 
Uniform  Financial  Institutions  Rating 
System  or,  in  the  case  of  the  OTS,  a 
composite  MACRO  rating  of  4  or  5.  Each 
of  the  agencies  define  the  term  to 
include  any  depository  institution  that 
is  informed  that  it  has  been  designated 
as  in  ‘Troubled  condition"  or  that  is 
subject  to  a  cease  and  desist  order.  The 
term  also  covers  depository  institutions 
subject  to  a  written  agreement:  The 
FDIC  and  OTS  cover  written  agreements 
that  concern  safety  and  soundness 
issues;  the  Board  of  Governors  covers 
formal  written  agreements  that  require 
action  to  improve  the  financial 
condition  of  the  institution;  the  OCC 
covers  all  formal  written  agreements. 
FDIC  regulations  specifically  include 

1  FDIC — 12  CFR  325.103(d).  Board  of  Governor* — 
12  CFR  208.33(c).  OCC— 12  CFR  6.4(d).  OTS— 12 
CFR  565.4(c). 


within  the  term  depository  institutions 
subject  to  capital  directives,  as  well  as 
those  subject  to  proceedings  for 
termination  or  suspension  of  deposit 
insurance.  Both  the  FDIC  and  the  OCC 
apply  the  term  to  institutions  subject  to 
cease  and  desist  proceedings.  OTS 
policy  guidelines  provide  that  an 
institution  that  does  not  meet  its 
minimum  capital  requirements  is 
considered  to  be  in  “troubled 
condition”. 

As  can  be  seen  from  the 
aforementioned  criteria,  a  well 
capitalized  institution  that  is 
reclassified  as  adequately  capitalized 
pursuant  to  prompt  corrective  action 
provisions  may  also  be  in  "troubled 
condition"  or  eligible  to  be  designated 
as  in  “troubled  condition".  For 
example,  an  institution  that  is  found  to 
be  in  an  unsafe  or  unsound  condition 
for  purposes  of  prompt  corrective  action 
may  also  be  subject  to  a  written 
agreement  or  a  cease  and  desist  order. 
Even  if  it  were  not  subject  to  such  an 
agreement  or  order,  however,  the 
appropriate  federal  banking  agency 
could  designate  it  as  being  in  "troubled 
condition". 

As  noted  above,  a  depository 
institution  that  receives  a  less-than- 
satisfactory  rating  for  asset  quality, 
management,  earnings  or  liquidity,  may 
be  deemed  to  be  engaging  in  an  unsafe 
or  unsound  practice  and.  consequently, 
subject  to  reclassification.  Under  the 
definition  of  "troubled  condition",  a 
depository  institution  assigned  a 
composite  rating  of  4  or  5  is  deemed  to 
be  in  "troubled  condition".  In  this 
instance,  the  reclassification  criteria 
appears  to  be  more  comprehensive  than 
the  “troubled  condition"  criteria.  On  the 
other  hand,  an  institution  that  receives 
a  less-than-satisfactory  rating  for  asset 
quality,  management,  earnings  or 
liquidity,  could  also  be  designated  as 
being  in  “troubled  condition". 

In  summary,  by  incorporating  into  its 
brokered  deposit  regulations  the  capital 
definitions  used  in  the  prompt 
corrective  action  regulations  issued  by 
the  agencies,  a  well  capitalized 
institution  that  is  reclassified  as 
adequately  capitalized  by  the 
appropriate  federal  banking  agency 
pursuant  to  section  38  of  the  FDI  Act 
will  be  subject  to  the  brokered  deposit 
provisions  applicable  to  adequately 
capitalized  institutions.  When  the 
grounds  and  procedure  for 
reclassification  are  compared  to  the 
grounds  and  procedure  for  designating 
an  institution  as  being  in  “troubled 
condition",  it  appears  that  the 
reclassification  criteria  are  somewhat 
narrower  than  the  "troubled  condition" 
criteria.  Consequently,  this  change 


should  not  have  an  adverse  impact  on 
a  large  number  of  institutions. 

Section  38  of  the  FDI  Act  permits  the 
appropriate  federal  banking  agency  to 
require  an  adequately  capitalized  or 
undercapitalized  institution  to  comply 
with  the  supervisory  provisions  as  if  the 
institution  were  in  the  next  lower 
category  (but  not  treat  a  significantly 
undercapitalized  institution  as  critically 
undercapitalized)  based  on  supervisory 
information  other  than  the  capital  levels 
of  the  institution.  These  provisions  are 
not  strictly  a  reclassification.  57  FR 
44866,  44876  (Sept.  29, 1992).  The  FDIC 
has  determined  that,  if  the  appropriate 
federal  banking  agency  subjects  an 
adequately  capitalized  insured 
depository  institution  to  the  supervisory 
actions  applicable  to  a  lower  capital 
category  pursuant  to  section  38  of  the 
FDI  Act,  the  institution  will  not  be 
subjected  to  the  provisions  applicable  to 
such  lower  capital  category  {i.e., 
undercapitalized)  under  the  brokered 
deposit  rule.  The  basis  for  this 
determination  is  that  an  adequately 
capitalized  institution's  access  to 
brokered  deposits  is  already  strictly 
regulated  by  the  brokered  deposit 
statute  and  regulations.  An  adequately 
capitalized  institution  is  prohibited 
from  accepting  brokered  deposits  unless 
it  first  obtains  a  waiver  from  the  FDIC. 

A  waiver  is  granted  only  if  the  FDIC 
concludes  that  the  acceptance  of 
brokered  deposits  does  not  constitute  an 
unsafe  or  unsound  practice  with  respect 
to  the  applicant.  12  U.S.C.  1831f(c);  12 
CFR  337.6(c).  Since  the  acceptance  of 
brokered  deposits  by  adequately 
capitalized  institutions  is  controlled, 
little  would  be  achieved  by  subjecting 
an  adequately  capitalized  institution  to 
the  prohibitions  applicable  to 
undercapitalized  institutions. 

Paperwork  Reduction  Act 

This  proposed  rule  does  not  impose 
any  new  information-collection 
requirements.  Consequently,  no 
information  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review. 

Regulatory  Flexibility  Act 

The  Board  of  Directors  of  the  FDIC 
hereby  certifies  that  these  amendments 
to  part  337  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  business  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.)  In 
light  of  this  certification,  the  Regulatory 
Flexibility  Act  requirements  (at  5  U.S.C. 
603, 604)  to  prepare  initial  and  final 
regulatory  flexibility  analyses  do  not 
apply. 
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List  of  Subjects  in  12  CFR  Part  337 

Banks,  banking.  Reporting  and 
recordkeeping  requirements.  Savings 
associations.  Securities. 

For  the  reasons  set  forth  in  the 
preamble,  the  Board  of  Directors  of  the 
FDIC  hereby  proposes  to  amend  part 
337  of  chapter  III  of  title  12  of  the  Code 
of  Federal  Regulations  as  set  forth 
below. 

PART  337— UNSAFE  AND  UNSOUND 
BANKING  PRACTICES 

1.  The  authority  citation  for  Part  337 
continues  to  read  as  follows: 

Authority:  12  U.S.C  375a(4),  375b.  1816, 
1818(a).  1818(b),  1819, 1821(f),  1828(j)(2), 
1831f,  1831M. 

2.  Section  337.6  is  amended  by 
removing  paragraphs  (a)(1),  (a)(9),  and 
(a)(10);  by  redesignating  paragraphs 
(a)(2)  and  (a)(3)  as  paragraphs  (a)(1)  and 
(a)(2),  respectively*,  and  by  adding  a  new 
paragraph  (a)(3)  to  read  as  follows: 

§337.6  Brokered  deposits. 

(a)*  *  * 

(3)  Capital  categories,  (i)  For  purposes 
of  section  29  of  the  Federal  Deposit 
Insurance  Act  and  this  §  337.6,  the 
terms  well  capitalized,  adequately 
capitalized,  and  undercapitalized ," 
shall  have  the  same  meaning  as  to  each 
insured  depository  institution  as 
provided  under  regulations 
implementing  section  38  of  the  Federal 
Deposit  Insurance  Act  and  issued  by  the 
appropriate  federal  banking  agency  for 
that  institution.12 

(ii)  If  the  appropriate  federal  banking 
agency  reclassifies  a  well  capitalized 
insured  depository  institution  as 
adequately  capitalized  pursuant  to 
section  38  of  the  Federal  Deposit 
Insurance  Act,  the  institution  so 
reclassified  shall  be  subject  to  the 
provisions  applicable  to  such  lower 
capital  category  under  this  §  337.6. 

(iii)  An  insured  depository'  institution 
shall  be  deemed  to  be  within  a  given 
capital  category  for  purposes  of  this 

§  337.6  as  of  the  date  the  institution  is 
notified  of,  or  is  deemed  to  have  notice 
of,  its  capital  category,  under 
regulations  implementing  section  38  of 
the  Federal  Deposit  Insurance  Act  and 


1 1  The  term  undercapitalized  includes  any 
institution  that  is  significantly  undercapitalized  or 
critically  undercapitalized  under  regulations 
implementing  section  36  of  tha  Federal  Deposit 
Insurance  Act  and  issued  by  the  appropriate  federal 
banking  agency  for  that  institution. 

uFor  the  most  part,  the  capital  measure  terms  are 
defined  in  the  following  regulations:  FDIC — 12  CFR 
part  32 X  subpart  B.  Federal  Rsserva  System— 12 
OTt  part  206.  Office  of  the  Comptroller  of  tha 
Currency — 12  CFR  part  6.  Office  of  Thrift 
Supervision — 12  CFR  part  SOS. 


issued  by  the  appropriate  federal 
banking  agency  for  that  Institution.13 

By  order  of  the  Board  of  Directors. 

Dated  at  Washington,  DC  this  27th  day  of 
April,  1993. 

Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robinson, 

Executive  Secretary. 

[FR  Doc.  93-10509  Filed  5-4-93;  8:45  am) 
BILUNO  COO£  *714-01-6 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Chapter  1 

[Summary  Notice  No.  PR-63-6] 

Petition  for  Rulemaking:  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  petitions  for 
rulemaking  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA’s  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  rulemaking  (14  CFR  part  11),  this 
notice  contains  a  summary  of  certain 
petitions  requesting  the  initiation  of 
rulemaking  procedures  for  the 
amendment  of  specified  provisions  of 
the  Federal  Aviation  Regulations  and  of 
denials  or  withdrawals  of  certain 
petitions  previously  received.  The 
purpose  of  this  notice  is  to  improve  the 
public's  awareness  of,  and  participation 
in,  this  aspect  of  FAA’s  regulatory 
activities.  Neither  publication  of  this 
notice  nor  the  inclusion  or  omission  of 
information  in  the  summary  is  intended 


11  The  regulations  implementing  section  36  of  the 
Federal  Deposit  Insurance  Act  and  issued  by  the 
federal  banking  agencies  generally  provide  that  an 
insured  depository  institution  is  deemed  to  have 
been  notified  of  its  capital  levels  and  its  capital 
category  as  of  the  most  recent  date: 

(1)  A  Consolidated  Report  of  Condition  and 
Income  or  Thrift  Financial  Report  is  required  to  be 
filed  with  the  appropriate  federal  banking  agency; 

(2)  A  final  report  of  examination  is  delivered  to 
the  institution:  or 

(3)  Written  notice  is  provided  by  the  appropriate 
federal  banking  agency  to  the  institution  of  its 
capital  category  for  purposes  of  section  38  of  the 
Federal  Deposit  Insurance  Act  and  implementing 
regulations  or  that  the  institution's  capital  category 
has  changed. 

Provisions  specifying  the  effective  date  of 
determination  of  ce.uitsd  category  are  generally 
published  in  the  following  regulations:  FDIC — 12 
CFR  323.102,  Federal  Reserve  System — 12  CFR 
208.32.  Office  of  the  Comptroller  of  the  Currency — 
12  CFR  8.3,  Office  of  Thrift  Supervision — 12  CFR 
565.3. 


to  affect  the  legal  status  of  any  petition 
or  its  final  disposition. 

DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
July  6, 1993. 

ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attn:  Rules  Docket  No. 

_ ,  800  Independence  Avenue,  SW., 

Washington,  DC  20591. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-10),  room  915G, 

FAA  Headquarters  Building  (FOB  10A). 
800  Independence  Ave„  SW.. 
Washington,  DC  20591;  telephone  (202) 
267-3132. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Frederick  M.  Haynes,  Office  of 
Rulemaking  (ARM-1),  Federal  Aviation 
Administration.  800  Independence 
Avenue,  SW..  Washington.  DC  20591; 
telephone  (202)  267-3939. 

This  notice  is  published  pursuant  to 
paragraphs  (b)  and  (f)  of  §  11.27  of  part 
11  of  the  Federal  Aviation  Regulations 
(14  CFR  part  11). 

Issued  in  Washington.  DC  on  April  28. 
1993. 

Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Regulations. 

Dispositions  of  Rulemaking  Petitions 
Docket  No.  26076. 

Petitioner  Aircraft  Owners  and  Pilots 
Association,  Experimental  Aircraft 
Association,  Helicopter  Association 
International,  and  National  Association 
of  State  Aviation  Officials. 

Regulations  Affected:  14  CFR 
91.215(b). 

Description  of  Rulechange  Sought :  To 
amend  the  Federal  Aviation  Regulations 
(FAR)  regarding  the  requirement  for  an 
altitude-encoding  (Mode  C)  transponder 
in  a  terminal  control  area  (TCA)  Mode 
C  veil,  by  establishing  the  base  of  a 
Mode  C  veil  at  2,500  feet  above  ground 
level  (AGL)  and.  therefore,  create  a  "free 
flight  area"  in  each  Mode  C  veiL 
Denial:  April  22, 1993. 

(FR  Doc.  63-10568  Filed  5-4-93;  8:45  am] 
BUXMQ  cooe  4014-13-M 
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14  CFR  Parts  21  and  25 

[Docket  No.  NM-81,  Notice  No.  SC-93-3- 
NM] 

Special  Conditions:  Extended  Range 
Operation  of  Boeing  Model  777  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  special 
conditions. 

SUMMARY:  The  FAA  proposes  these 
special  conditions  for  approval  of  the 
Boeing  Model  777  airplane  for  Extended 
Range  Operation  with  Two-engine 
Airplanes  (ETOPS)  without  the 
prerequisite  service  experience 
currently  required  for  ETOPS  approval. 
The  manufacturer  has  requested  that  the 
Model  777  airplane  be  found  to  be 
acceptable  for  ETOPS  operation  at  the 
time  of  type  certification.  Extended 
range  operation  of  twin  engine  airplanes 
is  not  envisioned  by  the  airworthiness 
standards  of  FAR  25,  and  has  been 
determined  to  constitute  a  novel  or 
unusual  feature.  This  notice  contains 
the  additional  safety  standards  that  the 
Administrator  considers  necessary  to 
establish  a  level  of  safety  equivalent  to 
that  provided  by  the  airworthiness 
standards  of  part  25  of  the  Federal 
Aviation  Regulations. 

DATES:  Comments  must  be  received  on 
or  before  June  21, 1993. 

ADDRESSES:  Comments  may  be  mailed 
in  duplicate  to:  Federal  Aviation 
Administration,  Office  of  the  Assistant 
Chief  Counsel,  Attn:  Rules  Docket 
(ANM-7),  Docket  No.  NM-81, 1601 
Lind  Avenue  SW,  Renton,  Washington, 
98055-4056;  or  delivered  in  duplicate  to 
the  Office  of  the  Assistant  Chief  Counsel 
at  the  above  address.  Comments  must  be 
marked:  Docket  No.  NM-81.  Comments 
may  be  inspected  in  the  Rules  Docket 
weekdays,  except  Federal  holidays, 
between  7:30  a.m.  and  4  p.m. 

FOR  FURTHER  INFORMATION  CONTACT:  Bob 
McCracken,  FAA,  Flight  Test  and 
Systems  Branch,  ANM-111,  Transport 
Airplane  Directorate,  Aircraft 
Certification  Service,  1601  Lind  Avenue 
SW,  Renton,  Washington  98055-4056; 
telephone  (206)  227-2118. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  these 
proposed  special  conditions  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
regulatory  docket  or  notice  number  and 
be  submitted  in  duplicate  to  the  address 


specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered  by  the 
Administrator  before  further  rulemaking 
action  on  this  proposal  is  taken.  The 

Eroposals  contained  in  this  notice  may 
e  changed  in  light  of  the  comments 
received.  All  comments  received  will  he 
available  in  the  Rules  Docket,  both 
before  and  after  the  closing  date  for 
comments,  for  examination  by 
interested  parties.  A  report  summarizing 
each  substantive  public  contact  with 
FAA  personnel  concerning  this 
rulemaking  will  be  filed  in  the  docket. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  include  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  “Comments  to 
Docket  No.  NM-81.”  The  postcard  will 
be  date  stamped  and  returned  to  the 
commenter. 

Background 

On  June  18, 1990,  the  Boeing 
Commercial  Airplane  Group,  P.O.  Box 
3707,  Seattle,  Washington  98124-2207, 
applied  for  a  type  certificate  for  their 
new  Model  777  airplane.  The  Model  777 
is  a  long  range,  transport  category 
airplane  powered  by  two  Pratt  & 

Whitney  4073A,  Rolls-Royce  RB211- 
Trent  870,  or  General  Electric  GE90-B3 
engines  with  73,500,  71,200,  and  74,500 
lb.  thrust  ratings,  respectively.  The 
overall  length  of  the  Model  777  is  209 
feet,  the  height  is  61  feet,  and  the 
wingspan  is  198  feet.  The  airplane  has 
a  seating  capacity  in  a  typical  three  class 
configuration  of  305  to  328  passengers, 
or  375  to  400  passengers  in  a  two  class 
configuration.  The  Model  777  has  a 
maximum  takeoff  weight  of  535,000  lbs., 
a  maximum  landing  weight  of  445,000 
lbs.,  a  maximum  operating  altitude  of 
43,100  ft.,  and  a  range  of  4,200  nautical 
miles  in  a  two  class  configuration  or 
6,600  nautical  miles  in  a  three  class 
configuration. 

Type  Certification  Basis 

Under  the  provisions  of  §  21.17, 

Boeing  must  show  that  the  Model  777 
airplane  meets  the  applicable  provisions 
of  part  25,  as  amended  by  Amendments 
25-1  through  25-71.  Boeing  has  also 
elected  to  comply  with  certain  aspects 
of  Amendment  25-72,  and  all  of 
Amendments  25-73  through  25-77.  The 
amendment  levels  of  the  applicable 
Federal  Aviation  Regulations  (FAR)  are: 
Part  25  through  Amendment  25-77, 
except  for  §  25.571(e)(1),  which  remains 
at  Amendment  25-71  level;  part  36,  as 
amended  at  the  time  of  certification;  and 
part  34,  as  amended  through 
Amendment  34-1.  In  addition,  the 


certification  basis  will  be  upgraded  to 
include  any  subsequent  amendments  to 
part  25  that  are  required  for  operation 
under  part  121,  the  special  conditions 
proposed  for  the  Model  777  basic 
airplane,  and  the  special  conditions  for 
early  ETOPS  approval  proposed  in  this 
notice. 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
(i.e.,  part  25  as  amended)  do  not  contain 
adequate  or  appropriate  safety  standards 
for  the  Model  777  airplane  because  of 
novel  or  unusual  design  features, 
special  conditions  are  prescribed  under 
the  provisions  of  §  21.16. 

Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  §  11.49  after 
public  notice,  as  required  by  §§  11.28 
and  11.29(b),  effective  October  14, 1980, 
and  become  part  of  the  type  certification 
basis  in  accordance  with  §  21.17(a)(2). 

Model  777  Design  Features 

The  structure  of  the  Model  777  is 
generally  of  conventional  design  and 
construction,  but  with  considerable  use 
of  composite  materials.  Elements  of  the 
primary  structure  (the  fin  and  horizontal 
tail)  are  constructed  of  composites,  as 
are  some  elements  of  secondary 
structure,  including  the  elevators, 
rudders,  flaps,  spoilers,  ailerons,  engine 
cowls,  and  main  deck  floor  beams. 

The  Model  777  utilizes  a  combination 
of  multiple  computer  channels  and 
redundant  sensors  which  channel 
command  signals  to  various  control 
surface  actuators  in  response  to 
programmed  control  laws.  This  control 
architecture,  referred  to  as  fly-by-wire 
(FBW),  provides  closed  loop  command 
to  move  servo-actuators  for  the 
elevators,  ailerons,  rudder,  spoilers, 
horizontal  stabilizer,  slats  and  flaps,  and 
engine  power  levers.  In  the  unlikely 
event  of  simultaneous  failure  of  all 
digital  primary  and  analog  backup 
computers,  mechanical  control  is 
available  to  control  the  airplane’s 
attitude  until  computer  control  is 
restored.  This  mechanical  backup  is  not 
designed  for  controlling  the  airplane  to 
a  landing. 

Hydraulic  power  for  the  Flight  control 
system  is  provided  by  three 
independent  hydraulic  systems. 
Functions  are  shared  among  these 
systems  to  ensure  airplane  control  in  the 
event  of  loss  of  one  or  two  systems.  The 
left  and  right  systems  are  pressurized  by 
variable  displacement  pumps  driven 
from  the  engine  accessory  gearboxes.  In 
addition,  the  left  and  right  systems  each 
have  one  electrically-driven  demand 
pump.  The  center  system  is  pressurized 
by  two  electrically-driven  hydraulic 
pumps.  This  system  also  has  two  air- 
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driven  demand  pumps  that  use  air  from 
the  airplane  pneumatic  system. 

Normal  electrical  power  is  supplied 
by  two  integrated  drive  generators,  one 
on  each  engine.  An  electrical  generator 
powered  by  an  auxiliary  power  unit 
(APU)  is  also  available.  Backup 
electrical  power  is  available  to  selected 
airplane  alternating  current  (AC)  busses 
from  two  variable  speed  constant 
frequency  generators,  one  of  which  is 
mounted  on  each  engine.  The  main 
direct  current  (DC)  system  can  also 
receive  power  from  the  backup 
generators.  Primary  power  for  the  FBW 
system  is  provided  by  dedicated 
permanent  magnet  generators  in  each  of 
the  two  backup  generator  units.  The 
FBW  system  can  alternately  receive 
power  from  the  main  DC  system  or  the 
standby  DC  system.  The  standby  DC 
system  is  powered  by  a  ram  air  turbine 
(RAT)  driven  AC  generator,  which  can 
provide  a  source  of  standby  electrical 
power  that  is  not  time  limited.  The  RAT 
is  deployed  automatically  upon  loss  of 
ail  normal  and  backup  AC  power 
sources.  A  manual  deploy  feature  is 
available  to  the  flightcrew  should  the 
RAT  fail  to  deploy  automatically. 

The  engine  control  system  consists  of 
two  dual  channel,  full  authority,  digital 
engine  controls  (FAD EC)  mounted  on 
the  fan  cases  of  each  engine.  The 
FADEC's  are  interfaced  with  the  various 
airplane  systems  to  provide  redundant 
control  of  the  engines  through  a  “hard¬ 
wired"  throttle  angle  resolver  system.  In 
addition,  the  throttles  move  in 
proportion  to  commanded  changes  in 
engine  power,  and  in  the  event  of  a  total 
failure  of  the  engine  indicating  and  crew 
alerting  system  (EICAS),  analog  rotor 
speeds  are  available  to  determine  engine 
power  levels.  Each  FADEC  provides  gas 
generator  control,  engine  limit 
protection,  power  management,  input  to 
the  thrust  reverser  system,  and  engine 
parametar  inputs  for  the  flight  deck 
disc.  lays. 

Control  inputs  are  made  through 
conventional  flight  deck  control  wheels, 
columns,  and  rudder  pedals.  The  flight 
instruments  are  displayed  on  six  liquid 
crystal  fiat  panel  displays.  Two  flat 
panel  displays  are  mounted  directly  in 
front  of  both  the  pilot  and  copilot  and 
display  primary  flight  instruments  and 
navigational  information.  The  otheT  two 
flat  panel  displays  are  located  in  the 
center  of  the  instrument  panel  end 
display  engine  parameters,  warnings, 
and  system  diagnostics. 

The  proposed  type  design  of  the 
Model  777  contains  novel  or  unusual 
design  features  not  envisioned  by  the 
applicable  pert  25  airworthiness 
standards,  including  extended  range 
operation  with  two-engine  airplanes. 


Discussion 

All  two-engine  airplanes  operating 
under  part  121  of  the  FAR  are  required 
to  comply  with  §  121.161,  which  states, 
in  pertinent  part,  that  “no  certificate 
holder  may  operate  two-engine  or  three- 
engine  airplanes  *  *  *  over  a  route  that 
contains  a  point  farther  than  one  hour 
flying  time  *  *  *  from  an  adequate 
airport.”  Advisory  Circular  120-42A, 
Extended  Range  Operation  With  Two- 
Engine  Airplanes  (ETOPS),  provides  an 
acceptable  means  for  obtaining  approval 
for  two-engine  airplanes  to  operate  over 
a  route  that  contains  a  point  farther  than 
one  hour  flying  time  from  an  adequate 
airport.  The  two  basic  objectives  of  this 
Advisory  Circular  are  to  establish  that 
the  airplane  and  its  supporting  systems 
are  suitable  for  the  extended  range 
mission  and  that  the  maintenance  and 
procedures  to  be  employed  in 
conducting  ETOPS  operations  are 
adequate.  This  is  accomplished  by 
acquiring  a  substantial  amount  of 
service  experience  during  non-ETOPS 
operation  and  then  extensively 
evaluating  this  experience  during  non- 
ETOPS  operation  and  then  extensively 
evaluating  this  experience  in  the  areas 
of  systems  reliability,  maintenance 
tasks,  and  operating  procedures.  When 
it  is  determined  that  the  appropriate 
reliabilities  and  capabilities  have  been 
achieved,  the  airplane  is  found  eligible 
to  be  considered  for  use  in  ETOPS 
operation  by  an  airline. 

Boeing  has  proposed  that  the  Model 
777  be  approved  for  ETOPS  operation 
simultaneously  with  the  issuance  of  the 
basic  type  certificate.  Policy  guidance 
does  not  exist  at  this  time  for  a  finding 
of  this  type.  Because  the  timing  of  the 
proposed  ETOPS  type  design  approval 
for  the  Model  777  airplane  precludes 
use  of  the  guidance  given  in  Advisory 
Circular  (AC)  120-42A,  Extended  Range 
Operation  With  Two-Engine  Airplanes, 
regarding  the  accumulation  of  service 
experience,  an  alternative  method  must 
be  devised  that  will  provide  an  adequate 
level  of  inherent  airplane  reliability  for 
the  ETOPS  mission  under  consideration 
for  approval.  It  is  important  to  note  that 
the  requirements  for  certification  of  the 
airplane  regarding  the  design’s 
suitability  for  ETOPS  operation,  as 
described  in  these  special  conditions, 
relate  to  type  certification  approval 
only.  Advisory  Circular  12Q—42A 
contains  guidance  regarding  operational 
and  maintenance  practices  criteria  that 
must  be  met  by  the  operator  before 
ETOPS  operations  can  be  conducted.  It 
is  incumbent  upon  the  operator  to  apply 
for  operational  approval  in  accordance 
with  the  guidance  contained  in  AC  120- 
42A.  Satisfaction  of  the  requirements  of 


these  special  conditions  does  not 
constitute  operational  approval. 

Existing  practices  to  achieve  airplane 
certification  safety  objectives  have 
involved  incorporation  of  safety 
margins,  performance  capabilities,  and  a 
prediction  of  failure  probabilities 
through  analysis  and  test.  On  the  other 
hand,  historical  evidence,  in  general, 
indicates  that  a  period  of  actual  revenue 
service  experience  is  necessary  to 
identify  and  resolve  problems  not 
observed  during  the  normal  certification 
process  prior  to  granting  ETOPS  type 
design  approval  for  a  specific  airplane- 
engine  combination.  However,  several 
recent  airplane  engine  combinations 
incorporating  new  or  substantially 
modified  propulsion  systems  have 
demonstrated  a  high  level  of  reliability 
consistent  with  ETOPS  operation  upon 
entry  into  revenue  service.  In  addition, 
this  high  level  of  reliability  was 
evidenced  during  basic  certification 
activity  by  the  small  number  of 
problems  encountered.  These  recent 
successful  airplane  and  engine 
development  and  certification  programs 
lead  the  FAA  to  consider  it  feasible  that 
the  proposed  development  and 
certification  activities  of  the  Model  777 
engine  and  airplane  have  the  potential 
of  providing  a  relatively  “mature” 
product  at  the  time  of  entry  into  revenue 
service.  Certification  criteria  for  early 
ETOPS  type  design  approval  of  the 
Model  777  airplane  will  be  largely 
dependent  upon  a  process  that  can  be 
found  to  result  in  the  appropriate  levels 
of  reliability.  This  process  is  intended  to 
result  in  a  high  level  of  airplane 
reliability  that  is  equivalent  to  the  level 
of  reliability  previously  found  to  be 
acceptable  via  service  experience.  Since 
the  early  ETOPS  development  process 
must  have  a  means  of  measuring 
success,  the  certification  requirements 
proposed  in  these  special  conditions 
focus  on  defining  a  measurement 
process,  as  well  as  providing  a  feedback 
loop  in  order  to  quickly  resolve 
problems  that  may  occur. 

Existing  ETOPS  airplane/engine 
assessments  conducted  in  accordance 
with  AC  120— 42A  focus  on  two  main 
objectives:  (1)  Preclude  any  failure  or 
malfunction  that  could  result  in 
diversion  from  intended  flight,  and  (2) 
protect  the  safety  of  the  diversion.  A 
diversion  is  precluded  by  ensuring  high 
reliability  of  the  propulsion  system  and 
of  all  other  systems  important  to 
ETOPS,  and  resolution  of  all  problems 
that  compromise  the  safety  of  ETOPS 
flight  The  safety  of  the  diversion  is 
protected  by  high  reliability  of  the 
propulsion  system  and  of  those  systems 
important  to  the  diversion,  and 
resolution  of  all  problems  that 
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compromise  the  safety  of  the  diversion. 
The  early  ETOPS  approval  criteria 
maintain  this  two-fold  safety  concept. 

The  major  elements  of  the  early 
ETOPS  type  design  approval  process 
include  an  ETOPS  type  design 
assessment,  additional  analysis 
requirements,  additional  test 
requirements  including  1000  flights  on 
a  complete  airplane  that  simulates  an 
actual  airline  operation,  a  problem 
tracking  system,  and  a  reliability 
assessment  that  will  be  carried  out  by  an 
FAA  Reliability  Assessment  Board.  The 
Reliability  Assessment  Board  will 
consist  of  members  from  a  broad 
spectrum,  including  FAA  airplane  and 
engine  certification  offices,  FAA  aircraft 
evaluation  groups  for  both  the  engines 
and  airplane,  FAA  maintenance  and 
operational  approval  offices,  and  FAA 
headquarters.  The  Reliability 
Assessment  Board  will  have  a  function 
similar  to  that  currently  carried  out  by 
the  Propulsion  System  Reliability 
Assessment  Board,  as  defined  in  AC 
120— 42A,  except  that  the  Reliability 
Assessment  Board  will  have  the 
responsibility  to  review  all  of  the 
relevant  airplane  systems  in  addition  to 
the  propulsion  system. 

Design  requirements  and  relevant 
service  experience  assessments  are 
required  as  part  of  the  ETOPS  type 
design  assessment  in  order  to  define 
appropriate  design,  test,  analysis,  or 
other  manufacturing,  maintenance,  or 
operational  features  necessary  to 
comply  with  the  applicable 
airworthiness  requirements,  as  well  as 
to  achieve  the  two-fold  ETOPS 
objectives  (i.e.,  preclude  and  protect  the 
diversion). 

The  proposed  special  conditions 
reouire  the  frequency  and  type  of 
failures  or  malfunctions  that  occur 
during  the  airplane  flight  test  program 
and  the  additional  1000  flight  ETOPS 
test  to  be  consistent  with  the  frequency 
and  type  of  failures  or  malfunctions  that 
would  be  expected  to  occur  on  certified 
180-minute  ETOPS  airplanes.  The 
ETOPS  Reliability  Assessment  Board 
will  be  responsible  for  evaluating  these 
problems  and  their  solutions,  and 
ultimately  formulating  a 
recommendation  to  the  Manager, 
Transport  Airplane  Directorate, 
regarding  the  adequacy  of  the  777  type 
design  for  180-minute  ETOPS  operation. 

This  determination  will  be  based  on 
a  review  of  the  circumstances 
surrounding  each  failure  or 
malfunction,  the  effectiveness  of  the 
proposed  corrective  action,  and  the 
potential  consequences  of  the  event  on 
the  continued  safe  operation  of  the 
airplane.  In  addition,  corrective  actions 
must  be  identified  and  implemented 


prior  to  ETOPS  approval  for  all 
problems  that  could  affect  the  safety  of 
ETOPS  operations.  These  corrective 
actions  must  be  substantiated  to  be 
effective  in  eliminating  both  the  specific 
problem  and  any  similar  problems 
elsewhere  in  the  design.  These  criteria 
will  continue  to  apply  a  “fix  all 
problems”  approach  that  is  also  the 
basis  for  all  ETOPS  approvals  made 
under  AC  120-42A.  In  the  event  that, 
after  entry  into  passenger  service,  a 
problem  is  discovered  that  could 
compromise  the  safety  of  the  ETOPS 
mission,  the  FAA  will,  at  its  option, 
invoke  the  normal  Airworthiness 
Directive  (AD)  process,  as  provided  by 
part  39  of  the  FAR,  to  require  corrective 
action. 

Since  the  granting  of  a  finding  of 
ETOPS  suitability  concurrently  with  the 
issuance  of  the  airplane  Type  Certificate 
is  not  envisioned  by  part  25  of  the  FAR, 
and  since  there  is  no  appropriate 
guidance  material  available  for  this 
project,  the  FAA  has  determined  that 
this  method  of  finding  ETOPS 
suitability  is  a  “novel  and  unusual” 
feature  within  the  meaning  of  §  21.16, 
and  that  therefore  a  special  condition  is 
required. 

Conclusion 

This  action  affects  only  certain 
unusual  or  novel  design  features  on  one 
model  series  of  airplanes.  It  is  not  a  rule 
of  general  applicability  and  affects  only 
the  manufacturer  who  applied  to  the 
FAA  for  approval  of  these  features  on 
the  airplane. 

List  of  Subjects  in  14  CFR  Part  25 

Air  transportation,  Aircraft,  Aviation 
Safety,  Safety. 

The  authority  citation  for  these 
proposed  special  conditions  is  as 
follows: 

Authority:  49  U.S.C.  app  1344, 1348(c), 
1352, 1354(a),  1355, 1421  through  1431, 
1502, 1651(b)(2);  42  U.S.C.  1857f-10, 4321  et 
seq.;  E.0. 11514;  and  49  U.S.C  106(g). 

The  Proposed  Special  Conditions 

Accordingly,  the  Federal  Aviation 
Administration  (FAA)  proposes  the 
following  special  conditions  as  part  of 
the  type  certification  basis  for  the 
Boeing  Model  777  airplane: 

In  addition  to  the  airworthiness 
requirements  of  part  25  of  the  Federal 
Aviation  Regulations  (FAR),  the  Model 
777  airplane  must  comply  with  the 
following  requirements  in  order  to  be 
eligible  for  Extended  Range  Operation 
with  Two-Engine  Airplanes  (ETOPS) 
without  the  requisite  operating 
experience  specified  in  Advisory 
Circular  (AC)  120-42A: 


(a)  Introduction.  An  approved  ETOPS 
Type  Design  Assessment  Plan  covering 
the  engine  and  each  applicable  airplane 
system  must  be  established.  The  specific 
methods  that  will  be  used  to 
substantiate  compliance  with  the 
requirements  of  this  special  condition 
must  be  defined  in  the  plan.  Specific 
systems  that  will  undergo  the  complete 
analysis,  testing,  and  development 
program  tracking  defined  in  paragraph 
(c)  of  these  special  conditions  must  be 
identified.  Other  airplane  systems  that 
may  contribute  to  the  overall  safety  of 
an  ETOPS  operation,  but  that  do  not 
warrant  the  rigorous  type  design 
requirements  and  relevant  experience 
assessments  defined  in  paragraph  (c)  of 
these  special  conditions,  must  be 
identified  and  agreed  to  by  the  FAA. 
Compliance  must  be  shown  for  these 
other  systems  with  all  provisions  of 
these  special  conditions,  except 
paragraph  (c).  In  showing  compliance 
with  these  special  conditions,  tests  and 
analyses  conducted  to  substantiate 
compliance  with  the  basic  airworthiness 
standards  of  part  25  may  be  referenced, 
if  applicable. 

(b)  Engine  Assessment.  (1)  The  ETOPS 
eligibility  of  the  engine  must  be 
determined  specifically  for  the  airplane 
installation  for  which  early  ETOPS  type 
design  approval  is  requested. 

(2)  Procedures  for  an  engine  condition 
monitoring  program  must  be  defined 
and  validated  at  the  time  of  ETOPS  type 
design  approval.  The  engine  condition 
monitoring  program  must  be  able  to 
predict  when  an  engine  is  no  longer 
capable  of  providing,  within  certified 
engine  operating  limits,  the  maximum 
thrust  required  for  a  single  engine 
diversion. 

(c)  ETOPS  Type  Design  Assessment. 
(1)  Design  Requirements  Assessment. 
Part  25  of  the  FAR,  including  applicable 
amendments,  defines  most  of  the 
requirements  necessary  to  design  an 
airplane  that  is  suitable  for  ETOPS 
operation,  as  long  as  the  ETOPS  mission 
is  considered  in  applying  these 
requirements  for  all  anticipated 
dispatch  configurations.  In  addition  to 
these  requirements,  the  propulsion 
system  must  be  designed  to  preclude 
failures  or  malfunctions  that  could 
result  in  an  engine  inflight  shutdown. 
The  applicant  must  identify  and  list 
methods  of  compliance  for  each  of  the 
applicable  ETOPS  requirements, 
including  those  specific  part  25 
requirements  for  which  methods  of 
compliance  relative  to  the  ETOPS 
mission  are  different  from  those 
traditionally  used  for  two-engine 
airplanes.  Paragraph  (c)(3)  of  these 
special  conditions  lists  certain  design 
feature  categories  that  may  be  affected 
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by  a  consideration  of  the  ETOPS 
mission  in  the  design  of  these  systems. 
The  effects  of  the  applicable  ETOPS 
requirements  on  the  design  of  any  of 
those  design  feature  categories  listed  in 
paragraph  (c)(3)  must  be  specifically 
addressed  by  this  assessment. 

(2)  Relevant  Experience  Assessment. 
For  each  system  covered  by  the  ETOPS 
Type  Design  Assessment,  there  must  be 
an  assessment  of  the  relevant  design, 
manufacturing,  and  operational 
problems  experienced  on  previous 
airplanes  built  by  the  applicant.  The 
assessment  must  include  the  applicable 
relevant  service  experience  of  vendor 
supplied  systems  or,  to  the  extent 
possible,  the  service  experience  of 
components  on  aircraft  built  by  other 
manufacturers.  Specific  corrective 
actions  taken  to  preclude  similar 
problems  from  occurring  on  the  new 
airplane  must  be  identified. 

(3)  Design  Features,  (i)  The  applicant 
must  define  any  design  features 
implemented  to  comply  with  the  design 
requirements  listed  in  paragraph  (c)(1). 
Consideration  of  the  following  design 
feature  categories  must  be  specifically 
addressed: 

(A)  Airplane  capabilities  and 
capacities  for  the  ETOPs  mission; 

(B)  Fuel  system  integrity,  including 
consideration  of  uncontained  main 
engine  rotor  burst  and  fuel  availability 
as  affected  by  cross-feed  capability  and 
electrical  power  to  pumps  and  other 
components; 

(C)  Fuel  quantity  indication  to  the 
flightcrew,  including  alerts  that 
consider  the  fuel  required  to  complete 
the  mission  and  possible  fuel  leaks 
between  the  tanks  and  the  main  eneines; 

(D)  Communication  systems  for  the 
ETOPS  environment; 

(E)  Navigation  systems  for  the  ETOPS 
environment; 

(F)  Minimum  single  engine  cruise 
altitude  capability;  and 

(G)  Failure  tolerant  designs  of  cockpit 
indicating  systems  or  avionics  systems 
to  prevent  unnecessary  airplane 
diversions. 

(ii)  The  applicant  must  define  the 
specific  design  features  used  to  address 
problems  identified  in  the  relevant 
service  experience  assessment  of 
paragraph  (c)(2). 

(4)  Test  Features.  The  applicant  must 
define  specific  new  tests,  or  enhanced 
tests,  that  will  be  used  to  assure  engine 
and  airplane  system  design  integrity. 
These  test  features  may  be  derived  from 
the  requirements  assessment  of 
paragraph  (c)(1)  and  the  relevant  service 
experience  assessment  of  paragraph 
(0(2). 

(5)  Analysis  Features.  The  applicant 
must  define  specific  new  analyses,  or 


enhanced  analyses,  that  will  be  used  to 
assure  engine  and  airplane  system 
design  integrity.  These  analysis  features 
may  be  derived  from  the  requirements 
assessment  of  paragraphs  (c)(1)  and  the 
relevant  service  experience  assessment 
of  paragraph  (c)(2). 

16)  Manufacturing,  Maintenance,  or 
Operational  (Other)  Features.  The 
applicant  must  define  specific  new,  or 
enhanced,  manufacturing  processes  or 
procedures,  and  maintenance  or 
operational  procedures  that  are  being 
implemented  to  assure  engine  and 
airplane  system  integrity.  These  "other” 
features  may  be  derived  from  the 
requirements  assessment  of  paragraph 

(c)(1)  of  this  section  and  the  relevant 
experience  assessment  of  paragraph 
(0(2). 

(d)  Additional  ETOPS  Analysis 
Requirements.  (1)  Performance  and 
Failure  Analyses.  Engine  and  airplane 
performance  and  failure  analyses 
required  for  certification  must  be 
expanded  to  consider  ETOPS  mission 
requirements,  including  exposure  times 
associated  with  a  180-minute  single 
engine  diversion  and  a  subsequent  15- 
minute  hold  in  the  terminal  airspace  at 
the  diversion  airport.  Consideration 
must  be  given  to  crew  workload  and 
operational  implications  of  continued 
operation  with  failure  effects  for  an 
extended  period  of  time.  The  rationale 
and  all  assumptions  used  in  the 
analyses  must  be  documented,  justified, 
and  validated,  including  maintenance 
interval  and  maintainability 
assumptions. 

(2)  Maintenance  and  Flight 
Operations  Evaluation.  The  Type  Design 
Assessment  Plan  must  contain  a 
program  to  systematically  detect  and 
correct  problems  occurring  as  a  result  of 
improper  execution  of  maintenance  or 
flight  operations.  Corrective  actions  for 
any  problems  found  must  be  identified 
and  implemented  through  the  Problem 
Tracking  and  Resolution  System 
required  by  paragraph  (f). 

13)  Manufacturing  Variability.  The 
Type  Design  Assessment  Plan  must 
contain  a  program  to  minimize  potential 
manufacturing  problems.  The  plan 
should  address  early  validation  of 
tooling  and  procedures,  as  well  as  any 
related  problems,  as  identified  in 
paragraph  (c)(2).  Corrective  actions  for 
problems  that  impact  the  safe  operation 
of  the  airplane  must  be  identified  and 
implemented  through  the  Problem 
Tracking  and  Resolution  System 
required  by  paragraph  (f). 

(e)  Additional  ETOPS  Test 
Requirements.  As  part  of,  or  in  addition 
to,  the  testing  identified  in  paragraph 
(c)(4),  the  following  specific  test 
requirements  apply: 


(1)  Configuration  Requirements.  All 
testing  defined  in  paragraph  (e)  must  be 
conducted  with  the  configuration 
proposed  for  certification,  and  must 
include  sufficient  interfacing  system 
hardware  and  software  to  simulate  the 
actual  airplane  installation. 

(2)  Completion  of  Applicable  Failure 
Analyses.  Failure  analyses  required  for 
ETOPS  type  design  approval  must  be 
submitted  to  the  FAA  prior  to  the  start 
of  the  testing  defined  in  paragraph  (e). 

(3)  Vibration  Testing.  Vibration 
testing  must  be  conducted  on  the 
complete  installed  engine  configuration 
to  demonstrate  that  no  damaging 
resonances  exist  within  the  operating 
envelope  of  the  engine  that  could  lead 
to  component,  part,  or  fluid  line 
failures.  The  complete  installed  engine 
configuration  includes  the  engine, 
nacelle,  engine  mounted  components, 
and  engine  mounting  structure  up  the 
strut  to  wing  interface. 

(4)  New  Technology  Demonstration 
Testing.  Testing  must  be  conducted  to 
substantiate  the  suitability  of  any 
technology  new  to  the  applicant, 
including  substantially  new 
manufacturing  techniques. 

(5)  Auxiliary  Power  Unit 
Demonstration  Test.  If  requesting  credit 
for  APU  backup  electrical  power 
generation,  one  auxiliary  power  unit 
(APU),  of  the  type  to  be  certified  with 
tho  airplane,  must  complete  3000 
equivalent  airplane  operational  cycles. 

(6)  Engine  Demonstration  Test.  One 
engine  of  each  type  to  be  certified  with 
the  airplane  must  complete  3000 
equivalent  airplane  operational  cycles, 
The  engine  must  be  configured  with  a 
complete  airplane  nacelle  package  for 
this  administration,  including  engine- 
mounted  equipment. 

(7)  Airplane  Demonstration  Test.  For 
each  engine  type  to  be  certified  with  the 
airplane,  one  complete  airplane  must 
complete  at  least  1000  flight  cycles 
simulating  an  actual  airline  operation. 
The  airplane  must  be  exposed  to 
representative  environmental  variations 
within  the  normal  expected  airplane 
operational  envelope  during  the  1000 
cycles.  The  3000  cycle  test  engine  and 
propulsion  system  specified  in 
paragraph  (e)(6)  above,  or  another 
suitable  high  cycle  test  engine  and 
propulsion  system  acceptable  to  the 
Administrator,  must  be  installed  on  the 
airplane  for  a  minimum  of  500  cycles 
during  this  demonstration. 

(f)  Problem  Tracking  System.  An 
FAA-approved  problem  tracking  system 
must  be  established  to  address  problems 
encountered  on  the  engine  and  airplane 
systems  that  could  affect  the  safety  of 
ETOPS  operations. 
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(1)  The  system  must  contain  a  means 
for  the  prompt  identification  of  those 
problems  that  could  impact  the  safety  of 
ETOPS  operations  in  order  that  they 
may  be  resolved  in  a  timely  manner. 

(2)  The  system  must  contain  the 
process  for  the  timely  notification  to  the 
responsible  FAA  office  of  all  relevant 
problems  encountered,  and  corrective 
actions  deemed  necessary,  in  a  manner 
that  allows  for  appropriate  FAA  review 
of  all  planned  corrective  actions. 

(3)  The  system  must  be  in  effect 
during  the  phases  of  airplane 
development  that  will  bs  used  to  assess 
early  ETOPS  eligibility,  and  for  at  least 
the  first  250,000  engine-hours  of  fleet 
operating  experience  after  the  airplane 
enters  revenue  service.  For  the  revenue 
service  period,  this  system  must  define 
the  sources  and  content  of  in-service 
data  that  will  be  made  available  to  the 
manufacturers  in  support  of  the  problem 
tracking  system.  The  content  of  the  data 
provided  must  include,  as  a  minimum, 
the  data  necessary  to  evaluate  the 
specific  cause  of  all  service  incidents 
reportable  under  §  21.3(c)  of  part  21,  in 
addition  to  any  other  failure  or 
malfunction  that  could  prevent  safe 
flight  and  landing  of  the  airplane,  or 
affect  the  ability  of  the  crew  to  cope 
with  adverse  operating  conditions. 

(4)  Corrective  actions  for  all  problems 
discovered  during  the  development  and 
certification  test  program  that  could 
affect  the  safety  of  ETOPS  operations,  or 
the  intended  function  of  systems  whose 
use  is  relied  upon  to  accomplish  the 
ETOPS  mission,  must  be  identified  and 
implemented  in  accordance  with 
paragraph  (g)(2).  If,  during  the 
certification  program,  it  is  discovered 
that  a  fault  has  developed  that  requires 
significant  rework  of  manufacturing, 
maintenance,  and/or  operational 
procedures,  the  FAA  will  review  the 
ETOPS  suitability  of  the  affected  system 
and  interfacing  hardware  and  identify 
any  additional  actions  to  be 
accomplished  to  substantiate  the 
corrective  actions. 

(5)  For  each  engine  type  to  be  certified 
with  the  airplane,  the  system  must 
include  provisions  for  an  accelerated 
engine  cyclic  endurance  test  program 
that  will  accumulate  cycles  on  one 
representative  production-equivalent 
propulsion  system  in  advance  of  the 
high  cycle  revenue  fleet  engine.  This 
test  program  will  assist  the  applicant 
and  the  FAA  in  identifying  and 
correcting  problems  before  they  occur  in 
revenue  service.  This  program  must  be 
in  place  for,  at  a  minimum,  the  first 
250,000  engine-hours  of  fleet  operating 
experience  after  the  airplane  enters 
revenue  service.  The  representative 
production-equivalent  propulsion 


system  may,  at  the  manufacturer’s 
discretion,  be  used  for  other  fleet 
support  activities. 

(g)  Reliability  Assessment  Board.  (1) 

An  FAA  Reliability  Assessment  Board 
will  be  formed  to  evaluate  the  suitability 
of  the  airplane  for  ETOPS  approval  and 
make  a  recommendation  to  the  Manager, 
Transport  Airplane  Directorate, 
regarding  the  adequacy  of  the  type 
design  for  180-minute  ETOPS  operation. 
The  purpose  of  this  board  will  be: 

(1)  To  periodically  review  the 
development  and  certification  flight  test 
program  accomplishments  from  both 
type  design  and  operational 
perspectives: 

(ii)  To  ensure  that  all  specific 
problems,  as  well  as  their  implications 
on  the  effectiveness  of  the  Early  ETOPS 
process,  are  resolved;  and 

(iii)  To  assess  the  design  suitability 
for  ETOPS.  The  board  will  consider 
design,  maintenance,  manufacturing, 
and  operational  aspects  of  the  type 
design  when  finding  suitability  for 
ETOPS  approval. 

(2)  The  FAA  Reliability  Assessment 
Board  will  review  and  evaluate  the  data 
from  the  Problem  Tracking  and 
Resolution  System  tovstablish 
compliance  with  the  requirements  of 
paragraph  (h).  The  board  will  evaluate 
the  overall  type  design  for  ETOPS 
suitability  as  demonstrated  in  flight  test, 
and  the  1000  cycle  ETOPS  test, 
considering  all  resolutions  of  problems. 
The  following  suitability  criteria  will  be 
applied: 

(i)  No  unresolved  source  of  engine 
shutdown/thrust  loss,  engine  anomalies, 
or  airplane  system  problems  that  have  a 
potential  significant  adverse  effect  on 
in-service  safety  is  evident. 

(ii)  Resolutions  are  identified  for  all 
items  in  paragraph  (i)  with  analysis  and/ 
or  testing  to  show  all  resolutions  are 
effective.  These  resolutions  may  be 
accomplished  through  one  or  more  of 
the  following  categories: 

Design  change 

Operating  procedure  revision 
Maintenance  procedure  revision 
Manufacturing  change 

(iii)  The  resolutions  of  paragraphs  (i) 
and  (ii)  will  be  incorporated  prior  to 
entry  into  service. 

(iv)  The  engine  shutdown  history  of 
the  test  program  indicates  that  the 
engine  reliability  of  the  configuration  is 
suitable  for  the  ETOPS  approval  being 
considered. 

(v)  Where  interim  resolutions  having 
operational  impact  are  defined,  the 
cumulative  effect  must  be  determined  to 
be  acceptable. 

(vi)  System  or  component  failures 
experienced  during  the  program  are 


consistent  with  the  assumptions  made 
in  the  failure  analyses. 

(h)  Reliability  Demonstration 
Acceptance  Criteria. 

(1)  For  the  engine  and  airplane 
systems,  the  type  and  frequency  of 
failures  that  occur  during  the  airplane 
flight  test  program  and  the  1000  flight 
cycle  ETOPS  test  must  be  consistent 
with  the  type  and  frequency  of  failures 
or  malfunctions  that  would  be  expected 
to  occur  on  presently  certified  180- 
minute  ETOPS  airplanes.  The  failures  to 
be  considered  are  those  associated  with 
system  components  that  conform  to  the 
type  design  requested  for  certification. 
The  Reliability  Assessment  Board  will 
determine  compliance  with  this 
requirement  based  on  an  evaluation  of 
the  problem  reporting  system  data, 
considering  system  redundancies, 
failure  significance,  problem  resolution, 
and  engineering  judgement. 

(2)  If  the  corrective  action  for  any  of 
the  following  classes  of  problems 
occurring  during  the  testing  identified 
in  paragraph  (h)(1)  requires  a  major 
system  redesign,  this  would  be  cause  tor 
delayed  ETOPS  type  design  approval,  or 
approval  for  reduced  single  engine 
diversion  time,  unless  corrective  action 
has  been  substantiated  to,  and  accepted 
by,  the  FAA  Reliability  Assessment 
Board: 

(i)  Any  source  of  unplanned  inflight 
shutdown  or  loss  of  thrust. 

(ii)  Any  problem  that  jeopardizes  the 
safety  of  an  airplane  diversion. 

(3)  The  FAA  Reliability  Assessment 
Board  must  determine  that  the 
suitability  criteria  of  paragraph  (g)(2) 
have  been  met. 

(i)  Demonstration  of  Compliance.  In 
order  to  be  eligible  for  180-minute 
ETOPS  type  design  approval,  the 
following  conditions  apply: 

(1)  The  engine  assessment  has  been 
completed  and  eligibility  for  ETOPS 
operation  has  been  approved  by  the 
FAA  Engine  Certification  Office. 

(2)  All  design,  manufacturing, 
maintenance,  operational,  and  other 
features  necessary  to  meet  the  ETOPS 
requirements  of  paragraph  (c)(1),  and  to 
resolve  the  problems  identified  in 
paragraph  (c)(2),  have  been  successfully 
implemented. 

(3)  The  identified  test  and  analysis 
features  in  paragraphs  (c)(4)  and  (c)(5) 
have  been  shown  to  be  effective  in 
validating  the  successful 
implementation  of  the  features  in 
paragraph  (i)(2). 

(4)  The  additional  analysis 
requirements  of  paragraph  (d)  have  been 
completed  and  the  results  have  been 
approved. 
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(5)  The  additional  test  requirements  of 
paragraph  (e)  have  been  successfully 
completed. 

(6)  All  significant  problems  identified 
in  accordance  with  paragraph  (f)  have 
been  resolved,  and  fixes  substantiated  to 
be  effective  have  been  implemented. 

(7)  Compliance  with  the  reliability 
demonstration  acceptance  criteria  of 
paragraph  (h)  has  been  found  by  the 
Reliability  Assessment  Board. 

Issued  in  Renton,  Washington,  on  April  27, 
1993. 

Darrell  M.  Pederson, 

Assistant  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

(FR  Doc.  93-10669  Piled  5-4-93;  8:45  ami 
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FEDERAL  TRADE  COMMISSION 
16  CFR  Part  305 

Rule  Concerning  Disclosures  of 
Energy  Consumption  and  Water  Use 
information  About  Certain  Home 
Appliances  and  Other  Products 
Required  Under  the  Energy  Policy  and 
Conservation  Act 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Notice  of  proposed  rulemaking 
(Plumbing  Products). 

SUMMARY:  The  Federal  Trade 
Commission  (“Commission")  seeks 
comments  on  a  proposal  to  add 
showerheeds,  faucets,  water  closets  and 
urinals  to  the  Commission’s  Appliance 
Labeling  Rule.  This  action  is  being  taken 
because  the  Energy  Policy  Act  of  1992 
("EPA  92")  has  directed  the 
Commission  to  prescribe,  by  October  24. 
1993,  rules  requiring  such  products  to 
be  marked  and  labeled  with  certain 
disclosures  about  their  water  use. 

DATES:  Written  comments  must  be 
submitted  on  or  before  June  21, 1993. 
Persons  desiring  a  public  hearing  on  the 
proposed  amendments  should  advise 
the  Secretary  of  the  Commission  by  no 
later  than  May  26, 1993.  If  hearings  are 
scheduled,  the  date  and  time  of  the 
hearings,  as  well  as  the  date  for 
submission  of  prepared  witness 
statements  and  exhibits,  will  be 
announced  in  a  subsequent  Notice. 
ADDRESSES:  Written  comments  and 
requests  for  public  hearings  should  be 
submitted  to  Secretary,  Federal  Trade 
Commission,  Washington,  DC  20580, 
202-326-2514.  Comments  and  requests 
for  public  hearings  should  be  identified 
as  "16  CFR  part  305 — Comment — 
Plumbing  Products"  or  “16  CFR  part 
305 — Request  for  Public  Hearing — 
Plumbing  Products,"  respectively.  If 
possible,  submit  comments  both  in 


writing  and  on  a  personal  computer 
diskette  in  Word  Perfect  or  other  word 
processing  format  (to  assist  in 
processing,  please  identify  the  format 
used).  Written  comments  should  be 
submitted,  when  feasible  and  not 
burdensome,  in  five  copies. 

FOR  FURTHER  INFORMATION  CONTACT: 
Terrence  J.  Boyle,  Attorney,  202-326- 
3016,  Division  of  Enforcement  Bureau 
of  Consumer  Protection,  Federal  Trade 
Commission.  Washington,  DC  20580. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

EPA  92 1  was  enacted  on  October  24. 
1992.  One  subchapter  of  EPA  92  amends 
in  several  respects  the  Energy  Policy 
and  Conservation  Act  of  1975 
(“EPCA").2  This  statute  directed  the 
Commission  to  issue  the  Appliance 
Labeling  Rule,3  which  requires,  for 
certain  products  covered  by  EPCA, 
labeling  that  discloses  information 
about  the  products’  energy  consumption 
and  efficiency. 

EPA  92  adds  four  categories  of 
plumbing  products,  showerheeds, 
faucets,  water  closets  (i.e.,  toilets)  and 
urinals,  to  EPCA's  list  of  covered 
products.4  106  Stat.  2821  (to  be  codified 
at  42  U.S.C.  6292(a)(15Hl8)).  It 
establishes  for  each  of  these  four 
plumbing  products  maximum 
permissible  water  usage  rates  (e.g.,  all 
urinals  manufactured  after  January  1. 
1994,  will  be  allowed  to  use  just  1.0 
gallons  per  flush),  106  Stat.  2826-27  (to 
be  codified  at  42  U.S.C.  6295(j)(lH2) 
and  (kHlH2)).  and  establishes  as 
national  standards  certain  American 
Society  of  Mechanical  Engineers 
("ASME”)  testing  protocols  for 
measuring  the  products’  water  usage 
rates,  106  Stat  2821  (to  be  codified  at 
42  U.S.C  6293(b)(7)(A)  and  (8)(A)).  EPA 
92  directs  the  Commission,  within  one 
year,  to  prescribe  rules  requiring  the 
plumbing  products  themselves  (except 
faucets)  to  be  permanently  marked  with 
legible  disclosures  of  their  water  usage 


1  Pub.  L.  102-486, 106  StaL  2776.  2817-2832 
(1992)  (to  be  codified  at  42  U.SXL  6201. 6291- 
6307).  Thu  act  it  not  yet  codified  in  U.S.C  or 
U.S.C.  A.  Hence,  reference  herein  will  be  to  the 
session  law  pages. 

1 42  U.S.C  6291  et  seq.  EPCA  has  also  been 
amended  by  the  National  Energy  Conservation 
Policy  Act  of  1076,  Public  Law  95-619.  92  Stat 
3256  (1978),  the  National  Appliance  Energy 
Conservation  Act  of  1967  ("NAECA  67");  Pub.  L. 
100-12. 101  Stat  103  (1987);  and  the  National 
Appliance  Energy  Conservation  Amendments  of 
1988  ("NAECA  68”);  Public  Uw  100-057. 102  Stat 
671  (1968). 

*  16  CFR  part  305. 

4  Besides  tbase  four  plumbing  products.  EPA  92 
adds  fluorescent  and  Incandescent  lamps  In  EPCA. 
106  Stat  2821  (to  be  codified  at  42  U.&C. 
6292(aXl4)).  These  products  will  be  addressed  in  a 
subsequent  rulemaking  proceeding. 


rates,  106  Stat  2822-23  (to  be  codified 
at  42  U.S.C.  6294feX2HDXi)  and  (E)(i)). 
and  requiring  their  labeling  to  bear 
certain  disclosures  presently  specified 
in  ASME  standards.  Id.  EPA  62  leaves 
unchanged  the  Commission’s  authority 
under  section  324(cX4)  and  326(a)  of 
EPCA.  42  U.S.C.  6294(cX4)  and  6296(a), 
to  require  disclosures  in  point-of-sale 
promotional  materials  and  catalog 
advertising.  EPA  92  also  directs  the 
Commission  to  include  in  the  rules  the 
requirement  that  manufacturers  of  these 
products  submit  annually  to  the 
Commission  relevant  data  about  their 
products.  106  Stat.  2829  (to  be  codified 
at  42  U.S.C.  6296(b)(4)).  Lastly.  EPA  92 
directs  the  Commission  to  prescribe  a 
format  and  manner  of  display  for  labels 
containing  statements  of  annual 
operating  costs  for  these  plumbing 
products  if  a  manufacturer  should  elect 
to  make  such  claims.  106  Stat.  2823-24 
(to  be  codified  at  42  U.S.C  6294(cK8)). 

II.  Background 

A.  EPCA  and  the  Existing  Appliance 
Labeling  Rule 

EPCA  established  energy 
consumption  standards  for  certain 
categories  of  major  home  appliances  and 
directed  the  Department  of  Energy 
("DOE”)  to  devise  similar  standards  for 
certain  other  categories  of  such 
products.  42  U.S.C  6295.  EPCA  also 
directed  the  Commission  to  prescribe 
rules  or,  for  some  categories  of  products, 
to  consider  prescribing  rules  requiring 
these  appliances  to  be  labeled  with 
disclosures  of  estimated  annual  energy 
cost  or  another  useful  measure  of  energy 
usage.  42  U.S.C.  6294.  Small  appliances 
such  as  toasters  and  blenders,  which  use 
insignificant  amounts  of  energy,  were 
not  included  in  EPCA’s  coverage.  EPCA 
also  allowed  the  Commission,  in 
considering  rules,  to  exempt  some 
categories  of  covered  products  from 
labeling  requirements  if  the  Commission 
determined  such  labeling  would  not  be 
technologically  or  economically  feasible 
or  not  likely  to  help  consumers  in 
making  purchasing  decisions.  42  U.S.C 
6294(a)(lH2). 

The  Commission,  pursuant  to  EPCA’s 
directives,  issued  the  Appliance 
Labeling  Rule  ("Rule”)  on  November  19. 
1979.s  For  most  of  EPCA’s  original  list 
of  covered  products,  the  Commission’s 
Rule  now  requires  EnergyGuides.  The 
Commission  has  twice  amended  the 
Rule  to  add  new  covered  products.6  The 


*44  FR  66466. 

4  52  FR  46886  (Dec.  10. 1967).  adding  a  new 
product  category— central  air  conditioner*  and  beet 
pumps  — and  two  additional  anbcategoria*  of 
furnace*  to  the  furnace  category  pain  combustion 
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Ride  now  requires  EnergyGuide  labeling 
for  all  residential  furnaces,  refrigerators, 
refrigerator-freezers,  freezers,  water 
heaters,  clothes  washers,  dishwashers, 
room  air  conditioners,  central  air 
conditioners  and  heat  pumps  sold  in  the 
United  States.  16  CFR  305.11(aHc). 
Following  the  1988  EPCA  amendment, 
the  Rule  now  also  requires  fluorescent 
lamp  ballasts  to  be  labeled  or  marked 
with  a  symbol  denoting  that  the  ballast 
meets  a  DOE  energy  efficiency  standard. 
The  required  symbol  is  simply  a  capital 
letter  E  enclosed  in  a  circle.  16  CFR 
305.11(d). 

The  EnergyGuides  required  by  the 
Rule  are  5  Vie"  by  7%"  labels  with  black 
type  on  a  yellow  background.  16  CFR 
305.11(a)(lM3).  Although  alike  in 
appearance,  they  vary  somewhat  by 
product  in  the  “primary  energy  usage 
disclosure”  that  they  must  contain. 

Some  have  data  on  estimated  annual 
operating  costs;  others  have  energy 
efficiency  ratings.  16  CFR 
305.11(a)(5)(i)(E)  and 
305.11(a)(5)(iii)(C).  Both  types  disclose 
the  product’s  energy  consumption  rate 
within  a  range  of  the  rates  known  for 
other,  similar-sized  models  of  the 
product.  16  CFR  305.11(a)(5)(i)(F)  and 
305. 1  l(a)(5)(iii)  (D) — (E).  Consumers  may 
then  choose  among  competing  brands  of 
more  or  less  energy  usage.  For  most  of 
these  products,  the  Rule  also  requires 
the  EnergyGuides  to  give  a  “secondary 
energy  usage  disclosure,”  intended  to 
help  consumers  estimate  their  own 
operating  costs  based  on  local  utility 
rates.  16  CFR  305.11(a)(5)(i)(H).  Except 
for  fluorescent  lamp  ballasts,  the  Rule 
also  requires  point-of-sale  promotional 
materials  and  catalog  advertising  for 
covered  products  to  contain  disclosures 
of  required  energy  consumption  and 
efficiency  information.  16  CFR  305.13 
and  305.14.  Further,  the  Rule  also 
requires,  for  furnaces,  disclosure  of 
energy  usage  information  on  fact  sheets, 
16  CFR  305.11(b),  and,  for  central  air 
conditioners  and  heat  pumps,  on  fact 
sheets  or  in  industry  directories,  16  CFR 
305.11(c). 

EPCA  authorizes  the  Commission  to 
assess  administratively  monetary  civil 
penalties  for  violations  of  the  Rule.  42 
U.S.C.  6303  (a)  and  (d).  Manufacturers 
or  private  labelers  who  knowingly 
distribute  covered  products  not  properly 
labeled  are  subject  to  a  penalty  of  not 
more  than  $100  for  each  unit.  16  CFR 
305.4(a)(1).  Manufacturers,  distributors, 
or  retailers  who  knowingly  remove  or 
make  illegible  a  required  label  are 
subject  to  a  penalty  of  not  more  than 


furnace*  and  condensing  furnaces;  and,  54  FR 
26031  (July  5, 1989),  adding  a  new  product 
category — fluorescent  lamp  ballasts. 


$100  for  each  unit.  16  CFR  305.4(a)(2). 
Manufacturers  or  private  labelers  who 
fail  to  include  required  disclosures  in 
their  catalog  advertising  are  subject  to  a 
penalty  of  not  more  than  $100  per  day. 

16  CFR  305(b)(5).  Manufacturers  or 
private  labelers  who  fail  to  keep  records 
or  provide  reports  or  product  samples  as 
specified  by  die  Rule  are  also  subject  to 
a  penalty  of  not  more  than  $100  per  day. 
16  CFR  305.4(b)  (2)  and  (4).  EPCA  also 
grants  to  the  United  States  District 
Courts  authority  to  issue  injunctions 
against  such  violations.  42  U.S.C.  6304. 

B.  EPA  92 ’s  Provisions  Concerning 
Plumbing  Products 

EPA  92  establishes  maximum 
permissible  water  use  rates  for  all 
urinals,  water  closets  (i.e.,  toilets), 
showerheads  and  faucets  sold  in  this 
country.  106  Stat.  2826-27  (to  be 
codified  at  42  U.S.C.  6295(j)(l) — (2)  and 
(k)(l) — (2)).  For  all  urinals  and  for  most 
toilets,  EPA  92  establishes  maximum 
water  use  standards  of  1.0  and  1.6 
gallons  per  flush  respectively.  106  Stat. 
2827  (to  be  codified  at  42  U.S.C. 
6295(k)(l)-(2)).  (Blowout  toilets,  the  one 
exception,  are  allowed  3.5  gallons  per 
flush.  106  Stat.  2827  (to  be  codified  at 
42  U.S.C.  6295(k)(l)(A)).  These  are 
products  for  commercial  use  only  that 
are  designed  to  be  able  to  discharge 
virtually  anything.)  For  all  showerheads 
and  faucets  other  than  metering  faucets 
(including  aerators  7  sold  separately  but 
meant  to  be  inserted  in  faucets),  EPA  92 
establishes  a  maximum  water  use 
standard  of  2.5  gallons  per  minute  at  80 
pounds  of  water  pressure  per  square 
inch.  106  Stat.  2826  (to  be  codified  at  42 
U.S.C.  6295(j)(l>— (2)).  Metering  faucets 
are  limited  to  .25  gallons  per  cycle.  106 
Stat.  2826  (to  be  codified  at  42  U.S.C. 
6295(j)(2)).  These  are  devices  that  over 
a  few  seconds  gradually  turn  themselves 
off.  After  January  1, 1994,  no  non- 
conforming  product  may  be  sold  in  this 
country.8  106  Stat.  2826-27  (to  be 
codified  at  42  U.S.C.  6295(j)(l)-(2) 
and(k)(lH2)). 

EPA  92  adopts  two  ASME  standards 
for  determining  a  covered  product’s 
water  usage  rate.  106  Stat.  2821  (to  be 
codified  at  42  U.S.C.  6293(b)(7)(A)  and 


7  Aerators  are  flow  restricting  or  controlling  spout 
end  devices  used  to  create  a  water  flow  with  a 
consistent  spray.  They  improve  the  taste  of  water 
by  mixing  in  air  and  act  to  slow  the  faucet's  water 
flow. 

*  An  exception  to  this  deadline  is  made  for  2 
piece  gravity  tank-type  toilets  marked  "For 
Commercial  Use  Only”  and  using  3  J  gallons  per 
flush,  which  may  be  sold  until  January  1, 1997. 106 
Stat.  2827  (to  be  codified  at  42  U.S.C.  6295(k)(l)(B)). 
These  toilets  are  different  from  the  blowout  toilets 
that  indefinitely  will  be  allowed  3.3  gallons  per 
flush.  106  Stat.  2827  (to  be  codified  at  42  U.S.C 
6295(kXlMA)). 


(8)(A)).  These  standards  (“ASME 
Al  12.18. 1M-1989.  Plumbing  Fixture 
Fittings”  and  “ASME  A112.19.2M- 
1990.  Vitreous  China  Plumbing 
Fixtures”)  have  already  been  recognized 
by  all  government  jurisdictions  with 
plumbing  codes  and  govern  the 
construction  and  performance  of  these 
fixtures  and  fittings  throughout  the 
United  States.  EPA  92  leaves  unchanged 
DOE’s  authority  to  enforce  EPCA’s 
energy  conservation  standards,  42 
U.S.C  6302(a)(5)  and  6303(a),  which, 
since  the  enactment  of  EPA  92,  include 
the  water  use  standards  for  these 
plumbing  products.  EPA  92  authorizes 
DOE  to  modify  the  standards  for  these 
plumbing  products,  where  appropriate, 
if  ASME  revises  its  flow  rate  measuring 
test  protocol  standards.  106  Stat.  2821- 
22  (to  be  codified  at  42  U.S.C. 
6293(b)(7)(B)  and  (8)(B)). 

EPA  92  assigns  to  the  Commission  the 
responsibility  to  prescribe  and  enforce 
rules  requiring  certain  disclosures  of  the 
products’  water  use  rates  according  to 
those  standards.  106  Stat.  2822-23  (to 
be  codified  at  42  U.S.C  6294(a)(2)(D)(i) 
and  (E)(i)).  Congress  has  directed  the 
Commission  to  require  certain 
disclosures  on  the  products  themselves 
(except  for  faucets9).  Id.,  and  other 
disclosures  in  their  labeling.  Id. 

Congress  has  left  unchanged  the 
Commission’s  authority  to  require  in 
point-of-sale  promotional  materials  and 
catalog  advertising  the  same  disclosures 
as  are  required  in  the  labeling.  42  U.S.C. 
6294(c)(4)  and  6296(a). 

In  requiring  disclosures  in  the 

Eroducts’  labeling,  EPA  92  incorporated 
y  reference  the  existing  labeling 
provisions  of  the  two  ASME  standards. 
106  Stat.  2822-23  (to  be  codified  at  42 
U.S.C.  6294(a)(2KD)(i)  and  (E)(i)).  If 
ASME  should  ever  change  the 
standards,  and  DOE  approves  of  the 
changes,  the  Commission  would  then 
have  to  consider  amending  its  Rule.  106 
Stat.  2822-23  (to  be  codified  at  42 
U.S.C.  6294(a)(2)(D)(ii)  and  (E)(ii)).  The 
ASME  standards  presently  require  every 
plumbing  product  itself  to  be 
permanently  marked  with  a  legible 
disclosure  of  the  manufacturer’s  identity 
“located  where  it  can  be  seen  after 
installation”  (ASME  A112.18.1M-1989, 
para.  8.1(a))  or  “located  so  as  to  be 
visible  after  the  fixture  is  installed, 
except  for  a  fixture  built  into  or  for  a 
counter  or  cabinet”  (ASME 
A112.19.2M— 1990,  para.  8.1.1).  These 
standards  also  require  every  product 
either  to  be  itself  marked  with  a 
disclosure  of  the  product’s  water  use 


‘Faucets  were  exempted  from  the  marking 
requirement  so  as  not  to  mar  the  appearance  of 
designer  models. 
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rate  and  the  identity  of  the  pertinent 
ASME  standard  or  else  to  have  its 
labeling  bear  the  same  information.10 
ASME  Al  1 2.18 .1M-1989 ,  para.  8.1,  and 
ASME  A112.19.2M-1 990,  para.  8.1.  EPA 
92  goes  beyond  the  standards  to  require 
that  the  products  themselves,  except 
faucets,  be  permanently  marked  with 
legible  disclosures  of  their  water  usage 
rates.  106  Stat.  2822-23  (to  be  codified 
at  42  U.S.C.  6294{a)(2)(D)(i)  and  (E)(i)). 

EPA  92  also  directs  the  Commission 
to  include  in  the  rules  for  these 
plumbing  products  a  requirement  that 
the  manufacturers  annually  submit  to 
the  Commission  relevant  data  about 
their  products’  water  usage  rates.  106 
Stat  2829  (to  be  codified  at  42  U.S.C. 
6296(b)(4)).  The  term  “relevant  data" 
was  not  defined;  but,  inasmuch  as 
section  305.8  of  the  Rule,  16  CFR  305.8, 
requires  manufacturers  of  all  covered 
products  to  put  in  their  annual  reports 
information  needed  to  identify  the  firms 
and  their  products,  it  appears  at  this 
time  reasonable  to  conclude  that 
Congress  expects  the  same  for  plumbing 
product  reports. 

Lastly,  EPA  92  also  directs  the 
Commission  to  prescribe  the  format  and 
manner  of  display  for  labels  containing 
statements  of  estimated  annual 
operating  costs,  if  a  manufacturer  elects 
to  make  such  claims.  106  Stat  2823-24 
(to  be  codified  at  42  U.S.C.  6294(c)(8)). 
EPA  92  does  not  define  the  terms 
“format”  and  “manner  of  display"  and 
the  statute  does  not  specify  how  the 
Commission  is  to  prescribe  them. 

in.  Proposed  Amendments  to  the 
Appliance  Labeling  Rule 

EPA  92  adds  four  new  products  to 
EPCA’s  list  of  “covered  products.”  106 
Stat  2821  (to  be  codified  at  42  U.S.C. 
6292(a)(15)-(18)).  Because  these  four 
products,  unlike  all  the  other  products 
covered  by  EPCA  and  the  Commission’s 
Appliance  Labeling  Rule,  use  water 
instead  of  directly  consuming  energy, 
Congress  has  revised  several  sections  of 
EPCA  to  alter  expressions  like  “energy 
efficiency”  to  say  instead  “energy 
efficiency  or  *  *  *  water  use.”  See,  for 
example,  106  Stat  2822  (to  be  codified 
at  42  U.S.C  6293).  And,  because  EPCA, 
as  amended  by  EPA  92,  requires  only 
these  four  product  categories  to  be 
permanently  marked,  Congress  has 
revised  several  provisions  of  EPCA  to 
add  the  word  “marking”  where 
heretofore  EPCA  has  said  “labeL’*  106 
Stat  2822-23  (to  be  codified  at  42 
U.S.C.  6294(a)(2)(D)— (E)).  The 


10  In  the  terminology  of  the  ASME  standards, 
labeling  includes  the  product's  "package,"  the 
"label  on  the  product"  and/or  a  "tag  attached  to  the 
product"  ASME  A112.18.1M-1989,  para.  8.1,  and 
ASME  Al  12. 19-2M-I990,  para  4.1.1. 


Commission  proposes  amending  the 
Rule  to  reflect  these  changes. 

Each  proposed  Rule  amendment  is 
addressed  below.  The  substantive 
revisions  ara  discussed  in  detail.  Minor, 
self-explanatory  Rule  changes  ara 
merely  noted.  (The  texts  of  the  proposed 
amendments  are  in  Section  E  of  this 
Notice.  These  texts  include  the  revisions 
of  sections  305.5,  .8,  .13,  .14,  and  .15  of 
the  Rule,  16  CFR  305.5,  .8,  .13,  .14,  end 
.15,  that  the  Commission  proposed  on 
March  4, 1993,  58  FR  12818.) 

A.  Section  305.1  Scope 

This  section  of  the  Rule  summarizes 
the  coverage  of  the  Rule.  The 
Commission  proposes  amending  three 
of  its  four  subsections  to  include  water 
usage. 

B.  Section  305.2  Definitions 

This  section  of  the  Rule  contains 

definitions  of  seventeen  terms  used  by 
EPCA  and  the  Rule.  The  Commission 
proposes  amending  it  to  add  (as  five 
new  subsections)  definitions  for  five 
terms  that  EPA  92  uses  for  the  various 
plumbing  fixtures  and  fittings  that  EPA 
92  has  added  to  EPCA  (e.g.,  “water  use," 
“ASME,**  “flushometer  valve"). 

C.  Section  305.3  Description  of 
Covered  Products  To  Which  This  Part 
Applies 

This  section  of  the  Rule  lists  the  ten 
categories  of  appliances  now  covered  by 
EPCA  and  the  Rule.  The  Commission 
proposes  amending  it  to  add  (as  four 
new  subsections)  the  four  categories  of 
plumbing  fixtures  and  fittings  that  EPA 
92  has  added  to  EPCA. 

D.  Section  305.4  Prohibited  Acts 

This  section  of  the  Rule  makes  it 
unlawful  to  distribute  in  commerce  any 
covered  product  not  labeled  and 
advertised  as  prescribed  by  the  Rule. 
Failing  to  maintain  and  make  available 
certain  records  and  product  samples  as 
prescribed  by  the  Rule  is  also 
prohibited.  Amendments  to  four 
subsections  of  this  section  of  the  Rule 
are  being  proposed. 

The  Commission  proposes  minor 
amendments  to  subsections  (a)  and  (b) 
of  this  section  to  reflect  that  EPA  92 
requires  disclosures  on  the  labels  of 
covered  plumbing  products,  in  certain 
catalog  advertising,  and  on  the  products 
themselves.  The  Rule  at  present  does 
not  require  any  covered  product  itself  to 
be  permanently  marked.  Therefore,  in 
three  instances  in  this  section  where  the 
expressions  "label”  or  "labeled"  are 
used  (i.e..  subsections  (aHl);  (b)(2);  and 
(b)(4))  the  Commission  proposes 
amendments  to  say  “marking  and/or 
label”  or  “marked  and/or  labeled." 


Other  language  in  the  Rule  makes  clear 
which  products  are  to  be  both  marked 
and  labeled  and  which  just  labeled. 

Subsection  (d)  of  this  section  states 
that  it  is  an  unfair  or  deceptive  act  or 
practice  in  violation  of  section  5(a)(1)  of 
the  FTC  Act.  15  U.S.C  45(a)(1),  to 
represent  the  energy  consumption  of.  or 
the  cost  of  energy  consumed  by,  s 
covered  product  unless  the 
representation  fairly  discloses  the 
results  of  tests  conducted  on  the 
product  in  accordance  with  the 
applicable  DOE  test  procedure.  The 
Commission  proposes  amending 
subsection  (d)  to  include  these 
plumbing  products  and  to  make  clear 
that  for  them  it  is  representations  of 
water  usage,  or  of  the  cost  of  water  used, 
that  are  subject  to  this  subsection.  This 
subsection  also  needs  to  be  revised  to 
make  clear  that  for  these  plumbing 
products  the  relevant  test  procedures 
are  statutorily  established  and  not  DOE 
prescribed.  The  proposed  amendments 
split  subsection  (d)  into  two  paragraphs 
that  are  worded  almost  exactly  the  same 
as  section  323(c)  of  EPCA,  42  U.S.C. 
6293(c),  as  it  has  been  amended  by 
NAECA  87  and  EPA  92. 

Finally,  for  subsection  (e)  of  this 
section,  which  identifies  the  Rule’s 
effective  date  for  each  category  of 
covered  product,  the  Commission 
proposes  adding  a  sentence  and  a 
phrase  stating  when  the  amendments  for 
these  plumbing  fixtures  take  effect. 
Congress  directed  the  Commission  to 
prescribe  by  October  24, 1993,  rules  for 
covered  plumbing  fixtures  and  fittings. 
The  rules  are  to  become  effective  twelve 
months  after  their  publication  in  final 
form. 

E.  Section  305.5  Determinations  of 
Estimated  Annual  Energy  Cost  and 
Energy  Efficiency  Rating  and  of  Water 
Use  Rate 

This  section  of  the  Rule  specifies  the 
test  procedures  to  be  used  for  measuring 
the  energy  consumption  and  efficiency 
of  the  various  categories  of  products 
covered  by  the  Rule.  The  Commission 
proposes  amending  it  by  adding  a 
subsection  specifying  the  ASME 
standards  that  EPA  92  establishes  for 
measuring  the  water  use  rates  of  these 
plumbing  products. 

F.  Section  305.8  Submission  of  Data 

This  section  of  the  Rule  requires  all 
manufacturers  of  covered  products  to 
submit  annually  to  the  Commission 
certain  data  concerning  their  products’ 
energy  consumption  and  efficiency. 

EPA  92  has  amended  section  326(b)(4) 
of  EPCA,  42  U.S.C.  6296(b)(4),  to  direct 
the  Commission  to  require  plumbing 
products  manufacturers  also  to  submit 
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annually  to  the  Commission,  at  times  to 
be  specified  by  the  Commission, 
relevant  data  reflecting  their  products* 
water  usage.  106  Stat.  2829  (to  be 
codified  at  42  U.S.C.  6296(b)(4)). 

Congress  did  not,  however,  specify  what 
it  meant  by  “relevant  data."  The 
Commission  therefore  proposes 
amending  section  305.8  of  the  Rule,  16 
CFR  305.8,  to  require  that  plumbing 
products  manufacturers  submit  to  the 
Commission  by  March  1,1995,  and 
annually  thereafter,  reports  disclosing 
each  company's  name  and  address  and 
the  trade  names,  model  numbers,  and 
water  usage  rates  of  its  covered 
products.  This  amendment  would 
require  plumbing  products 
manufacturers  to  submit  the  same  type 
of  information  manufacturers  of  other 
products  covered  by  the  Rule  submit. 

G.  Section  305. 1 1  Labeling  For 
Covered  Products 

This  section  of  the  Rule  contains 
specific  labeling  requirements  for  the 
Rule’s  covered  products.  The  section 
presently  has  four  subsections:  The  first 
applies  to  all  the  covered  products 
heretofore  included  in  the  Rule  except 
fluorescent  lamp  ballasts;  the  second 
concerns  only  furnaces  and  central  air 
conditioners;  the  third  only  central  air 
conditioners;  and  the  fourth  only 
fluorescent  lamp  ballasts. 

The  Commission  proposes  adding  a 
fifth  subsection  to  address  the  labeling 
and  marking  requirements  that  EPA  92 
directs  for  these  four  plumbing 
products.  This  subsection  (e)  specifies 
that  covered  plumbing  fixtures  and 
fittings  must  be  marked  and  labeled 
consistent  with  the  marking  and 
labeling  requirements  of  the  two  ASME 
standards  presently  in  effect  that  EPA 
92  adopts.  These  standards  already 
require  every  covered  plumbing  product 
itself  to  be  permanently  marked  with  a 
legible  disclosure  of  the  manufacturer’s 
identity  “located  where  it  can  be  seen 
after  installation”  (ASME  A112.18.1M- 
1989,  para.  8.1(a))  or  “located  so  as  to  * 
be  visible  after  the  fixture  is  installed, 
except  for  a  fixture  built  into  or  for  a 
counter  or  cabinet"  (ASME 
A112.19.2M-1990,  para.  8.1.1).  In 
addition,  the  standards  presently 
require  every  product  to  bear  a 
disclosure  identifying  the  ASME 
standard  applicable  to  it.  For 
showerheads  and  faucets,  this 
disclosure  may  be  by  means  of  either  a 
permanent  mark  on  the  product,  a  label 
on  the  product,  or  a  tag  attached  to  the 
product.  ASME  A112.18.1M-1989,  para. 
8.1(b).  For  water  closets  and  urinals, 
although  this  disclosure  must  be  marked 
on  the  product,  the  mark  need  not  be 
permanent,  but  shall  be  visible  after 


installation.  ASME  A112.19.2M-1990, 
para.  8.1.2.  The  standards  also  require 
disclosures  about  the  products’  water 
consumption.  For  showerheads  and 
faucets,  this  disclosure  must  be  on  the 
packaging  or  on  any  label  attached  to 
the  packaging  and  must  state  the  actual 
or  maximum  allowed  water  flow  rate. 
ASME  A112.18.1M-1 989,  para.  8.2(b). 
For  water  closets  and  urinals,  the 
disclosure  the  standards  presently 
require  must  appear  on  both  the 
products  and  their  packaging  in  a 
sentence  stating  the  products’  water 
consumption  classification  and 
maximum  allowable  water  consumption 
rate.  ASME  A112.19.2M-1990,  paras. 
8.3.3  and  8.4.3. 

Pursuant  to  EPA  92’s  directive,  the 
new  subsection  (e)  would  specify  the 
particular  labeling  requirements  of  the 
ASME  standards  regarding  disclosures 
of  water  flow  rates,  manufacturer’s 
identity,  and  standard  designation 
henceforth  required  to  be  made  under 
the  Rule.  This  subsection  would  also, 
pursuant  to  EPA  92’s  directive,  require 
all  these  products  (except  for  faucets)  to 
be  permanently  and  legibly  marked  with 
the  products’  water  use  rates. 

With  respect  to  the  requirement  that 
the  marking  be  legible,  the  Commission 
has  identified  the  following  issues  to 
consider:  the  intelligibility  of  the 
statement;  the  type  stvle  and  size  used; 
the  color  contrast  of  the  words  of  the 
statement  with  their  background;  and 
the  placement  of  the  statement. 

For  plumbing  products  EPA  92 
mandates  the  wording  of  the  flow  rate 
marking  disclosure.  Accordingly,  the 
intelligibility  of  the  required  disclosure 
is  not  at  issue.  Placement  of  the 
disclosures,  however,  is  an  important 
factor  for  several  reasons.  First, 
“legibility"  is  only  meaningful  if  the 
purchaser  can  readily  find  the 
disclosure.  Second,  this  labeling  is  more 
than  a  mere  technical  requirement  to 
allow  code  officials  and  other 
professionals  to  determine  a  product’s 
water  use  rate.  Consumers’  ability  to 
comparison-shop  for  efficient  plumbing 
products  at  retail  is  enhanced  by  readily 
discernible  disclosures.  There  may  also 
be  other  considerations.  For  example,  in 
certain  circumstances  consumers  may 
need  to  be  able  to  ascertain  whether 
their  plumbing  fixtures  and  fittings 
comply  with  the  EPA  92  water  use 
standards.  Some  states  such  as 
California  are  considering  legislation  to 
require  homeowners  offering  their 
homes  for  sale  to  certify  that  their 
plumbing  meets  these  standards. 

Manufacturers  of  the  plumbing 
products  to  be  covered  by  this  Rule  are 
already  required  by  state  plumbing  and 
building  codes  and  by  the  ASME 


standards  to  mark  permanently  their 
products  with  the  manufacturer’s 
identity.  The  Commission’s  staff  has 
examined  dozens  of  different  brands  of 
covered  plumbing  products  on  display 
in  local  retail  outlets.  The  Commission 
believes  that  at  present  manufacturers 
routinely  choose  to  put  their  identifying 
marks  in  the  optimum  locations  ( i.e in 
places  readily  findable  after 
installation).  Therefore,  if  manufacturers 
should  place  the  Rule’s  required 
disclosures  near  their  own  identifying 
markings,  consumers  should  have  little 
difficulty  locating  the  required  water 
use  disclosures. 

The  Commission’s  proposed  Rule 
therefore  states  that  disclosing  the  water 
use  rate  in  a  location  near  the 
manufacturers’  identifying  mark  will 
suffice  for  purposes  of  legibility.  The 
Rule  would  not  require  any  particular 
location.  The  Commission  used  a 
similar  “safe  harbor’’  approach  in 
setting  the  size  specifications  for  the 
required  disclosure  for  lamp  ballasts 
when  it  last  amended  the  Rule.  The 
Commission,  however,  seeks  comments 
on  whether  this  approach  is  also 
appropriate  for  plumbing  products. 

The  Commission  does  not  believe  the 
remaining  two  aspects  of  legibility,  type 
size/style  and  color  contrast,  need  to  be 
specified.  The  overriding  requirement  of 
legibility  should  suffice.  The  wide 
variety  of  plumbing  fixtures  and  fittings, 
from  nozzles  to  urinals,  comprises  so 
many  shapes,  sizes,  colors  and  surface 
conditions  that  the  Commission  believes 
it  would  be  impractical  to  specify  any 
particular  format  or  even  a  safe  harbor 
for  all  the  covered  products.  The 
Commission  solicits  comments  on  this 
approach. 

Similarly,  the  Commission  does  not 
believe  the  requirement  that  markings 
be  permanent  needs  any  amplification. 
Presumably,  numerous  techniques 
(dyeing,  etching,  carving,  etc.)  can 
produce  permanent  markings.  The 
number  of  available  techniques  and  the 
great  variety  of  products  covered  by  this 
Rule  provision  make  it  impractical  to 
impose  any  uniform  definition  of  what 
manufacturing  processes  would 
constitute  permanent  marking.  The  state 
codes  that  require  permanent  marking  of 
the  manufacturer’s  identity,  and  the 
ASME  standards  that  those  codes  are 
based  upon,  also  do  not  specify  how  the 
marking  is  to  be  done,  instead  leaving 
it  to  the  manufacturer  to  decide.  The 
Commission,  therefore,  proposes  this 
same  course  of  action  for  these 
disclosures.  The  Commission  solicits 
comments  about  this  approach. 

Finally,  the  Commission  proposes 
that  all  disclosures  be  made  in  terms  of 
gallons  per  flush,  minute  or  cycle,  and 
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in  liters,  except  where  the  size  of  the 
product  would  make  it  impractical.  (See 
discussion  of  metrication  in  Part  VIII  of 
the  Notice.)  The  Commission  also 
solicits  comments  on  this  proposal. 

H.  Section  305.13  Promotional 
Material  Displayed  or  Distributed  at 
Point  of  Sale 

This  section  of  the  Rule  presently 
requires  that  all  promotional  materials 
for  covered  products  that  are  displayed 
at  the  point  of  sale  bear  the  following 
specific  statement:  "Before  purchasing 
this  appliance,  read  important  energy 
cost  and  efficiency  information 
available  from  your  retailer.”  EPA  92 
has  left  unchanged  the  Commission’s 
authority  under  section  324(c)(4)  of 
EPCA,  to  require  that  point-of-sale 
promotional  materials  for  covered 
products  contain  the  same  disclosures 
as  the  Rule  would  require  on  the 
products’  labels.  42  U.S.C.  6294(c)(4). 

The  Commission  proposes  requiring 
plumbing  product  point-of-sale 
materials  to  bear  disclosure  statements. 
But,  because  the  disclosure  statement 
now  required  by  this  subsection  for 
covered  products  is  not  one  the 
Commission  is  authorized  to  require  on 
plumbing  product  labels,  the 
Commission  proposes  adding  to  this 
section  a  new  clause  requiring 
disclosure  of  these  products’  water 
usage  rates. 

/.  Section  305.14  Catalogs 

This  section  of  the  Rule  presently 
requires  advertising  for  covered 
products  in  catalogs,  from  which 
purchasers  may  order  the  items  being 
offered  for  sale,  to  disclose  information 
about  those  products’  energy 
consumption  and  efficiency.  EPA  92  has 
left  unchanged  the  Commission’s 
authority  under  section  326(a)  of  EPCA 
to  require  such  catalog  advertising  for 
covered  plumbing  products  also  to  make 
such  disclosures.  42  U.S.C.  6296(a).  The 
Commission  therefore  proposes 
amending  the  Rule  to  make  clear  that 
manufacturers  of  covered  plumbing 
fixtures  and  fittings  are  to  disclose  their 
products’  water  usage  rates,  rather  than 
energy  cost  and  efficiency  information. 
The  Commission  also  proposes  deleting, 
in  existing  305.14(a),  the  reference  to 
payment  by  cash,  charge  account  or 
credit  terms,  as  this  limitation  in 
payment  method  is  not  required  by  the 
statute  and  may  not  encompass  all 
methods  of  purchase  that  could  occur  in 
the  future. 

/.  Section  305.15  Test  Data  Records 
This  section  of  the  Rule  requires 
energy  consumption  and  efficiency  test 
data  to  be  maintained  and  made 


available  to  the  Commission.  The 
Commission  proposes  amending 
subsection  (b)  to  include  water  usage 
test  data. 

IV.  Format  and  Manner  of  Display  for 
Voluntary  Disclosures  of  Estimated 
Annual  Operating  Cost  Claims  on 
Labels  of  Covered  Plumbing  Products 

EPA  92  did  not  amend  EPCA  to 
require  plumbing  products 
manufacturers  to  make  estimated  annual 
operating  cost  disclosures.  It  does, 
however,  envision  that  in  the  future 
some  manufacturers  might  voluntarily 
make  such  claims.  Specifically,  EPA  92 
has  amended  section  324(c)  of  EPCA  to 
provide  that: 

If  a  manufacturer  of  a  covered  product 
specified  in  paragraph  (15)  or  (17)  of  section 
322(a)  elects  to  provide  a  label  for  such 
covered  product  conveying  the  estimated 
annual  operating  cost  of  such  product  or  the 
range  of  estimated  annual  operating  costs  for 
the  type  or  class  of  such  product — 

(A)  such  estimated  cost  or  range  of  costs 
shall  be  determined  in  accordance  with  test 
procedures  prescribed  under  section  323; 

(B)  the  format  of  such  label  shall  be  in 
accordance  with  a  format  prescribed  by  the 
Commission;  and 

(C)  such  label  shall  be  displayed  in  a 
manner,  prescribed  by  the  Commission,  to  be 
likely  to  assist  consumers  in  making 
purchasing  decisions  and  appropriate  to 
carry  out  the  purposes  of  this  Act.  106  Stat. 
2823-24  (to  be  codified  at  42  U.S.C. 
6294(c)(8)). 

The  Commission’s  staff  has  consulted 
with  industry  representatives  and 
interested  consumer  and  environmental 
groups,  who  have  told  the  staff  they 
know  of  no  manufacturer  that  presently 
makes  estimated  annual  operating  costs 
claims  or  intends  to  do  so.  Moreover, 
unlike  other  appliances  covered  by  the 
Rule  (e.g.,  refrigerators),  for  which  EPCA 
has  directed  DOE  to  devise  estimated 
annual  cost  of  operation  energy 
consumption  data,  DOE  does  not  now 
have  such  data  available  for  plumbing 
products.  There  are  many  ways  annual 
operating  cost  claims  could  be  made. 
Claims  could  be  in  terms  of  dollars  and 
cents  spent  for  water  or  in  terms  of 
amounts  of  water  used.  The  claims 
could  speak  of  typical  household  use 
(e.g.,  X  number  of  showers  a  day  by 
family  of  Y  number  of  people)  or  could 
just  speak  of  a  typical  shower  taking  X 
minutes  and  using  Y  amount  of  water. 
Differently  phrased  claims  would  raise 
distinct  questions  regarding  the 
statistical  bases  on  which  the  claims  rest 
(e.g.,  claims  for  showerheads  and 
faucets,  where  hot  water  is  involved, 
might  involve  energy  consumption  as 
well  as  water  use  costs). 

Because  EPA  92  does  not  specify  any 
time  frame  by  which  the  Commission 


has  to  prescribe  formats  and  manners  of 
display  for  labels  bearing  such  claims, 
the  Commission  proposes  postponing 
doing  so  until  informed  that 
manufacturers  are  electing  to  make 
covered  claims.11  At  that  time  the 
Commission  will  evaluate  the  types  of 
claims  manufacturers  propose  using  and 
will  prescribe  format  and  manner  of 
display  requirements  accordingly.  In  the 
meantime,  cost  claims  that  are  made 
will  be  regulated  by  section  305.4(d)  of 
the  Rule,  16  CFR  305.4(d),  which  states 
that  it  is  a  violation  of  section  5(a)(1)  of 
the  FTC  Act  to  make  unsubstantiated 
cost  claims.  15  U.S.C.  45(a)(1).  The 
Commission  solicits  comments  on  its 
proposal  to  defer  prescribing  a  format, 
and  on  whether,  in  fact,  any  firm  is  now 
making  or  intends  to  make  such  claims. 

EPA  92  does  not  specify  how  the 
Commission  is  to  prescribe  such  formats 
and  manners  of  display.  Wherever  else 
in  the  statute  Congress  directed  the 
Commission  to  “prescribe” 
requirements  it  directed  the 
Commission  to  “prescribe  by  rule."  For 
these  voluntary  disclosures,  however. 
Congress  only  directed  that  the 
Commission  “shall  prescribe”  the 
format  and  manner  of  display. 

Therefore,  the  Commission  is 
considering  whether  to  prescribe 
formats  and  manners  of  display  by  rule 
or  by  an  enforcement  policy  statement. 
The  Commission  solicits  comments  on 
this  issue.  If  the  Commission  prescribes 
by  rule,  manufacturers  who  voluntarily 
disclose  operating  cost  information 
would  be  liable  for  civil  penalties  if  they 
did  not  fellow  the  prescribed  format  and 
manner  of  display.  An  enforcement 
policy  statement  would  not  be 
enforceable  through  civil  penalties 
(although  a  section  5(b)  administrative 
proceeding,  15  U.S.C.  45(b),  or  a  section 
13(b)  court  injunctive  proceeding,  15 

U. S.C.  53(b),  are  remedies  that  the 
Commission  could  pursue).  An 
enforcement  policy  statement,  however, 
could  be  adopted  more  quickly  and  with 
greater  ease  than  a  rule.  A  policy 
statement  also  would  be  easier  to 
amend,  if  necessary,  as  manufacturers 
identified  different  proposed  claims  or 
as  other  circumstances  changed. 

V.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act,  44 
U.S.C.  3501  et  seq.,  requires  government 
agencies,  before  promulgating  rules  or 
other  regulations  that  require 
"collection  of  information”  (i'.e.. 
recordkeeping  or  reporting 


11  When  manufacturers  of  covered  plumbing 
fixtures  and  fittings  elect  to  make  claims  about  the 
estimated  annual  operating  costs  of  their  products, 
they  should  submit  the  proposed  claim(s)  to  the 
Commission. 
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requirements),  to  obtain  approval  from 
the  Office  of  Management  and  Budget 
(“OMB").  Sections  305.8  and  305.15  of 
the  current  and  proposed  Rule  include 
requirements  that  data  be  reported 
annually  by  manufacturers  to  the 
Commission  and  that  certain  records  be 
retained. 

These  requirements  are  “collections 
of  information"  as  defined  by  5  CFR 
1320.7(c),  the  regulations  implementing 
the  Paperwork  Reduction  Act.  They 
have  therefore  been  submitted  to  OMB 
for  review  under  the  Paperwork 
Reduction  Act.  These  provisions, 
described  more  fully  below  in  the 
Notice  of  Application  to  OMB  Under  the 
Paperwork  Reduction  Act,  implement 
the  requirements  of  the  Energy  Policy 
and  Conservation  Act  that 
manufacturers  retain  test  records  and 
submit  energy  usage  data  to  the 
Commission  annually.  The  burden 
estimate  for  these  requirements  is 
approximately  1,000  hours. 

VI.  Regulatory  Flexibility  Act 

This  Notice  does  not  contain  a 
regulatory  analysis  under  the  Regulatory 
Flexibility  Act,  5  U.S.C.  603-604, 
because  the  Commission  believes  that 
the  amendments,  if  promulgated,  would 
not  have  "a  significant  economic  impact 
on  a  substantial  number  of  small 
entities."  5  U.S.C.  605.  The  Commission 
has  reached  this  conclusion  because  the 
amendments,  if  enacted,  would  have  a 
minimal  effect  on  all  business  entities 
within  the  affected  industries, 
regardless  of  their  size.  The 
Commission's  staff  has  been  informed 
by  industry  representatives  that 
approximately  100  to  120  American 
companies  manufacture  the  covered 
plumbing  products.  Of  those  that  do, 
most  are  not  “small  entities"  as  that 
term  is  defined  in  section  601  of  the 
Regulatory  Flexibility  Act  and  in  the 
regulations  of  the  Small  Business 
Administration,  found  in  13  CFR  part 
121  (1992). 

While  there  are  some  “small  entities" 
among  these  companies,  the  impact  on 
these  small  entities  would  be  minimal. 
The  proposed  amendments  require:  (1) 
manufacturers  to  make  annual  reports  to 
the  Commission  that  they  are  already 
required,  by  state  plumbing  and 
building  codes,  to  submit  to  state 
authorities,  and  (2)  labeling,  catalog 
advertising,  and  point-of-sale 
promotional  materials  for  these 
products  to  bear  water  usage  disclosures 
that  are  already  required  to  be  disclosed 
on  product  labels.  Thus,  the  impact  of 
requiring  the  manufacturers  to  send  a 
duplicate  copy  to  the  Commission 
would  be  de  minimis  and  not,  therefore, 
significant.  Further,  any  economic  costs 


imposed  on  small  entities  are  primarily 
statutorily  imposed,  and  the  proposed 
regulations,  will  impose  few,  if  any 
independent  additional  costs. 

In  light  of  the  above,  the  Commission 
certifies,  pursuant  to  section  605  of  the 
Regulatory  Flexibility  Act,  that  the 
proposed  amendments  would  not,  if 
promulgated,  have  a  significant  impact 
on  a  substantial  number  of  small 
entities.  However,  to  ensure  that  no 
substantial  economic  impact  is  being 
overlooked,  the  Commission  requests 
comments  on  this  issue.  After  reviewing 
any  comments  received,  the 
Commission  will  determine  whether  the 
preparation  of  a  final  regulatory 
flexibility  analysis  is  necessary. 

VII.  Regulatory  Review 

The  Commission  has  implemented  a 
program  for  regulatory  review  of  all  the 
Commission’s  current  and  proposed 
rules  and  guides.  One  of  the  purposes  of 
the  review  is  to  minimize  the  economic 
impact  of  new  regulatory  actions.  As 
part  of  that  review,  the  Commission 
requests  comments  on  the  impact  of  the 
proposed  amendments  to  the  Appliance 
Labeling  Rule  to  include  certain 
plumbing  products.  At  this  time,  the 
Commission  seeks  comments  about  the 
costs  and  benefits  only  of  these 
proposed  amendments.  The 
Commission  is  not  now  requesting 
comments  about  the  costs  and  benefits 
of  the  requirements  of  the  Appliance 
Labeling  Rule  for  products  other  than 
the  plumbing  products  that  are  the 
subject  of  this  rulemaking  proceeding. 
The  Commission  will  seek  comments  on 
the  requirements  of  the  Appliance 
Labeling  Rule  for  other  products 
separately. 

The  proposed  amendments  closely 
follow  the  mandates  in  the  Energy 
Policy  Act  of  1992.  In  order  to  maximize 
benefits  and  minimize  costs  imposed  by 
the  proposed  rule,  the  Commission 
solicits  comments  on  the  following 
questions: 

(1)  What  would  be  the  economic 
impact  and  regulatory  impact  of  the 
proposed  amendments? 

(2)  What  paperwork  requirements 
would  the  proposed  amendments 
impose? 

(3)  What  possible  regulatory 
alternatives  are  there  that  would  reduce 
the  economic  impact  of  the  proposed 
amendments,  yet  fully  implement  the 
regulatory  mandate  of  the  Energy  Policy 
Act  of  1992? 

VIII.  Metric  Conversion  Act 

Section  205b  of  the  Metric  Conversion 
Act.  15  U.S.C.  205b,  states  that  the 
metric  measurement  system  is  the 
preferred  system  of  weights  and 


measures  in  the  United  States.  It  also 
requires  federal  agencies  to  use  the 
metric  system  of  measurement  in  all 
procurements,  grants  and  other 
business-related  activities  (including 
rulemakings),  except  to  the  extent  that 
such  use  is  impractical  or  is  likely  to 
cause  significant  inefficiencies  or  loss  of 
markets  to  United  States  firms.  These 
requirements  are  also  expressed  in 
Executive  Order  12770  of  July  25, 

1991. 12 

EPA  92  specifies  that  the  required 
disclosures  for  covered  plumbing 
fixtures  and  fittings  be  in  terms  of 
gallons.  Nothing  in  EPA  92  or  its 
legislative  history  suggests  that  Congress 
intended  to  override  the  Metric 
Conversion  Act  for  these  plumbing 
products.  The  Commission,  therefore,  is 
proposing  that  the  Rule  require 
disclosures  both  in  gallons  and  liters 
unless  the  size  of  the  product  makes 
dual  disclosure  impractical  (in  which 
case  only  gallons  would  have  to  be 
disclosed). 

The  Commission  solicits  comments 
on  the  dual  disclosure  approach. 
Specifically,  comments  are  requested  on 
whether  dual  disclosures  would  be 
burdensome;  whether  consumers  are 
knowledgeable  enough  about  metric 
measurement  to  necessitate  dual 
disclosures;  and  whether  the  use  of  dual 
disclosures  would  serve  an  educational 
function  by  increasing  consumers’ 
knowledge  of  the  metric  system. 
Comments  are  also  solicited  as  to 
whether  the  sizes  and  shapes  of  the 
covered  plumbing  products  are  such 
that  it  would  be  impractical  to  lengthen 
the  disclosures  by  even  a  few  words  to 
achieve  dual  disclosures. 

IX.  Information  for  Interested  Persons 

Section  A — Invitation  To  Comment 

Interested  persons  are  hereby  notified 
that  they  may  comment  on  any  issue  of 
fact,  law  or  policy  that  may  have  bearing 
upon  the  proposed  rules.  Although  the 
Commission  welcomes  comments  on 
any  aspect  of  the  proposed  rules,  the 
Commission  is  particularly  interested  in 
comments  on  the  questions  and  issues 
discussed  in  this  Notice.  All  comments 
and  testimony  should  be  referenced 
specifically  to  either  the  question  or 
issue  raised  by  the  Commission  or  the 
relevant  proposed  amendment  to  the 
Appliance  Labeling  Rule. 

The  specific  requests  for  comments 
made  in  the  preceding  sections  of  this 
Notice  are  as  follows: 

1.  EPA  92  requires  that  the  water  use 
rates  of  the  covered  plumbing  products 
be  disclosed  legibly  and  permanently. 


12  56  PR  35801  (July  29, 1991). 
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A.  Placement — The  Commission 
proposes  that  for  placement  purposes 
the  water  use  rate  would  bo  considered 
disclosed  in  a  legible  fashion  if  it  is 
located  near  a  manufacturer’s 
identifying  mark.  What  are  the 
advantages  and  disadvantages  of  this 
approach?  Will  this  approach  enable 
consumers  to  obtain  readily  information 
about  the  water  use  rates  of  covered 
plumbing  products?  Is  there  some  other 
location  that  would  be  preferred  to  that 
being  proposed?  If  so,  explain. 

B.  Format — The  Commission  does  not 
propose  requiring  that  for  legibility  any 
particular  format  for  the  type  size/style 
and  color  contrast  be  used  in  markings 
and/or  labels  identifying  the 
manufacturer  and  the  water  use  rates  of 
the  covered  products.  What  are  the 
advantages  and  disadvantages  of  this 
approach?  Will  this  approach  enable 
consumers  to  obtain  readily  information 
about  the  water  use  rates  of  the  covered 
plumbing  products?  Should  the 
Commission  instead  prescribe  a  specific 
format?  If  so,  what  format,  and  why? 

C.  Permanence — The  Commission 
does  not  believe  this  requirement  needs 
any  further  amplification.  Thus, 
manufacturers  may  make  their  own 
decision  about  how  to  comply.  What  are 
the  advantages  and  disadvantages  of  this 
approach?  Will  this  approach  enable 
consumers  to  obtain  readily  information 
about  the  water  use  rates  of  the  covered 
plumbing  products?  Should  the 
Commission  instead  prescribe  the 
method(s)  for  permanent  marking?  If  so, 
what  methods  should  the  Commission 
specify,  and  why? 

2.  The  Commission  proposes  that  all 
water  use  disclosures  be  made  in  terms 
of  gallons  and  liters  per  flush,  minute  or 
cycle,  except  where  the  size  of  the 
product  would  make  it  impractical  to 
include  the  metric  measure.  What  are 
the  advantages  and  disadvantages  of 
requiring  disclosures  in  both  non-metric 
and  metric  measures,  as  proposed?  To 
what  extent  is  dual  disclosure 
burdensome?  Are  covered  plumbing 
products  sold  in  such  sizes  and  shapes 
that  it  would  be  impractical  to  lengthen 
the  required  water  use  rate  disclosures 
to  achieve  dual  disclosures?  Are 
consumers  knowledgeable  enough  about 
metric  measures  to  warrant  dual 
disclosures?  Does  dual  disclosure 
enhance  consumers’  knowledge  of  the 
metric  system? 

3.  The  Commission  believes  that 
presently  no  manufacturers  make 
annual  operating  cost  claims  for  any  of 
the  covered  plumbing  products.  EPA  92 
requires  that  if  such  claims  are  made  in 
the  future  they  must  be  in  "accordance 
with  a  format  prescribed  by  the 
Commission.’’  The  Commission  has 


decided  to  postpone  the  design  of  a  cost 
disclosure  format  until  such  time  as  a 
manufacturer  makes  such  a  claim.  In  the 
interim  any  unsubstantiated  claims 
would  be  subject  to  enforcement  under 
section  5(l)(a)  of  the  FTC  Act.  Is  the 
Commission  correct  in  its  belief  that 
annual  operating  cost  claims  are  not 
presently  being  mads?  Is  it  likely  that 
such  claims  will  be  made  in  the  future? 
How  might  such  claims  be  made,  if  any? 
Should  the  Commission  postpone 
prescribing  a  format  and  manner  of 
display  until  such  time  as 
manufacturers  elect  to  make  such 
claims?  If  not,  what  format  and  manner 
of  display  should  the  Commission 
specify  now,  and  why?  Should  the 
Commission  prescribe  such  format  and 
manner  of  display  by  an  enforcement 
policy  statement  rather  than  by  rule? 
What  are  the  advantages  and 
disadvantages  of  the  approach  proposed 
by  the  Commission? 

4.  The  proposed  amendments  require 
a  manufacturer  to  report  annually  to  the 
Commission  the  manufacturer’s  name 
and  address  and  the  trade  names,  model 
numbers,  and  water  use  rates  of  its 
covered  plumbing  products.  What  costs 
(e.g.,  dollars  and/or  work  hours)  beyond 
those  already  incurred  by  manufacturers 
in  the  ordinary  course  of  business  will 
be  imposed  upon  manufacturers  in 
complying  with  this  proposed  reporting 
requirement? 

5.  What  are  the  economic  impact  and 
the  regulatory  impact  of  the  proposed 
amendments,  especially  upon  small 
business  entities?  In  responding  to  this 
question,  the  Commission  particularly 
would  welcome  any  statistical  data 
concerning  the  number  and  size  of 
manufacturers  of  the  covered  products, 
the  expected  additional  costs  of 
compliance  by  size  of  firm,  and  the 
economic  impact  of  any  such  cost 
increase. 

6.  What  paperwork  requirements 
would  the  proposed  amendments 
impose? 

7.  Are  there  other  possible  regulatory 
alternatives  that  would  reduce  the 
economic  impact  of  the  proposed 
amendments,  yet  fully  provide 
consumers  with  information  about  the 
water  use  rates  of  the  covered  plumbing 
products  and  implement  the  regulatory 
mandate  of  the  Energy  Policy  Act  of 
1992? 

8.  Overall,  what  are  the  benefits  and 
costs  of  the  proposed  amendments? 

The  Commission  requests  that 
commenters  provide  representative 
factual  data.  Individual  firms’ 
experiences  are  relevant  to  the  extent 
they  typify  industry  experience  in 
general  or  the  experience  of  similar¬ 
sized  firms.  Comments  opposing  the 


proposed  rules  or  specific  provisions 
thereof  should,  if  possible,  suggest  a 
specific  alternative.  Proposals  for 
alternative  regulations  should  include 
reasons  and  data  that  indicate  why  the 
alternatives  would  better  serve  the 
purposes  of  the  proposed  rules. 
Comments  should  be  supported  by  a  full 
discussion  of  all  the  relevant  facts  and/ 
or  be  based  directly  on  firsthand 
knowledge,  personal  experience  or 
general  understanding  of  the  particular 
issues  addressed  by  the  proposed  rules. 

Before  adopting  these  proposed  rules 
as  final  rules,  consideration  will  be 
given  to  any  written  comments  timely 
submitted  to  the  Secretary  of  the 
Commission  or  made  on  the  record  of, 
any  hearing  that  may  be  held. 

Comments  submitted  will  be  available 
for  public  inspection  in  accordance  with 
the  Freedom  of  Information  Act,  5 
U.S.C.  552,  and  Commission 
Regulations,  on  normal  business  days 
between  the  hours  of  8:30  a.m.  to  5.00 
p.m.  at  the  Public  Reference  Room  130, 
Federal  Trade  Commission,  6th  and 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20580. 

Section  B — Public  Hearings 

Persons  desiring  a  public  hearing  on 
the  proposed  amendments  should  notify 
the  Secretary  of  the  Commission  no  later 
than  May  26, 1993.  If  there  is  a  hearing, 
it  will  take  place  in  Room  532  of  the 
Federal  Trade  Commission, 
Pennsylvania  Avenue  at  Sixth  Street, 
NW.,  Washington,  DC,  at  a  time  and 
date  that  will  be  announced  in  a 
subsequent  notice.  If  a  hearing  is  held, 
persons  desiring  to  testify  will  be 
required  to  submit  to  the  Secretary  of 
the  Commission  a  complete  statement  in 
advance.  This  will  be  entered  into  the 
record  in  full.  As  a  general  rule,  oral 
statements  should  not  exceed  ten 
minutes.  There  will  be  no  opportunity 
for  interested  persons  to  cross-examine 
witnesses.  Further  instructions  to 
witnesses  will  be  contained  in  the 
notice  announcing  the  hearing. 

Section  C— Motions  or  Petitions 

Any  motions  or  petitions  in 
connection  with  this  proceeding  must 
be  filed  with  the  Secretary  of  the 
Commission  for  transmission  to  a 
Presiding  Officer  who  will  be 
responsible  for  the  orderly  conduct  of 
the  proceeding  and  who  shall  have  all 
powers  necessary  to  that  end,  including 
the  authority  to  rule  on  all  motions  or 
petitions  filed. 

Applications  for  review  of  rulings  by 
a  Presiding  Officer  will  not  be 
entertained  by  the  Commission  prior  to 
its  review  of  the  record  unless  the 
Presiding  Officer  certifies  in  writing  to 
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the  Commission  that  a  ruling  involves  a 
controlling  question  of  law  or  policy  as 
to  which  there  is  substantial  ground  for 
difference  of  opinion  and  that  an 
intermediate  review  of  the  ruling  may 
materially  advance  the  ultimate 
termination  of  the  proceeding  or  that 
subsequent  review  will  be  an 
inadequate  remedy. 

Section  D — Communications  by  Outside 
Parties  to  Commissioners  or  Their 
Advisors 

Pursuant  to  Rule  1.26(b)(5)  of  the 
Commission’s  Rules  of  Practice,  16  CFR 
1.26(b)(5),  communications  with  respect 
to  the  merits  of  this  proceeding  from 
any  outside  party  to  any  Commissioner 
or  Commissioner  advisor  during  the 
course  of  this  rulemaking  shall  be 
subject  to  the  following  treatment. 
Written  communications,  including 
written  communications  from  members 
of  Congress,  shall  be  forwarded 
promptly  to  the  Secretary  for  placement 
on  the  public  record.  Oral 
communications,  not  including  oral 
communications  from  members  of 
Congress,  are  permitted  only  when  such 
oral  communications  are  transcribed 
verbatim  or  summarized  at  the 
discretion  of  the  Commissioner  or 
Commissioner  advisor  to  whom  such 
oral  communications  are  made  and  are 
promptly  placed  on  the  public  record, 
together  with  any  written 
communications  and  summaries  of  any 
oral  communications  relating  to  such 
oral  communications.  Oral 
communications  from  members  of 
Congress  shall  be  transcribed  or 
summarized  at  the  discretion  of  the 
Commissioner  or  Commissioner  advisor 
to  whom  such  oral  communications  are 
made  and  promptly  placed  on  the 
public  record,  together  with  any  written 
communications  and  summaries  of  any 
oral  communications  relating  to  such 
oral  communications. 

List  of  Subjects  in  16  CFR  Part  305 

Advertising,  Water  conservation. 
Household  appliances.  Labeling, 
Reporting  and  recordkeeping 
requirements. 

Proposed  Amendments 

Accordingly,  it  is  proposed  that  16 
CFR  part  305  be  amended  as  set  forth 
below. 


PART  305— RULE  CONCERNING 
DISCLOSURES  OF  ENERGY 
CONSUMPTION  AND  WATER  USE 
INFORMATION  ABOUT  CERTAIN 
HOME  APPUANCES  AND  OTHER 
PRODUCTS  REQUIRED  UNDER  THE 
ENERGY  POLICY  AND 
CONSERVATION  ACT 

1.  The  heading  of  part  305  is  proposed 
to  be  revised  as  set  forth  above. 

2.  The  authority  citation  for  part  305 
is  proposed  to  be  revised  to  read  as 
follows: 

Authority:  42  U.S.C  6294. 

3.  Further,  it  is  proposed  that  §  305.1 
be  amended  by  revising  paragraphs  (a), 
(b),  and  (d)  to  read  as  follows: 

f  305.1  Scope. 

***** 

(a)  Labeling  and/or  marking  the 
products  with  information  disclosing 
their  water  use  rates  and  related 
information  required  by  this  part  or 
their  estimated  annual  energy  costs  or 
energy  efficiency  ratings,  and  related 
information  or  their  compliance  with 
applicable  standards  under  section  325 
of  the  Energy  Policy  and  Conservation 
Act,  42  U.S.C.  6295; 

(b)  Including  in  printed  matter 
displayed  or  distributed  at  the  point  of 
sale  of  such  products,  or  including  in 
any  catalog  from  which  the  products 
may  be  purchased,  information 
concerning  their  water  use  or  their 
energy  consumption; 
***** 

(d)  Making  representations,  in  writing 
or  in  broadcast  advertising,  respecting 
the  water  use,  energy  consumption,  or 
energy  efficiency  of  the  products,  or  the 
cost  of  water  used  or  energy  consumed 
by  the  products. 

4.  Further,  it  is  proposed  that  §  305.2 
be  amended  by  adding  new  paragraphs 

(r)  through  (v),  to  read  as  follows: 

$305.2  Definitions. 
***** 

(r)  Water  use  means  the  quantity  of 
water  flowing  through  a  showerhead, 
faucet,  water  closet,  or  urinal  at  point  of 
use,  determined  in  accordance  with  test 
procedures  under  section  323  of  the  Act, 
42  U.S.C.  6293. 

(s)  ASME  means  the  American  Society 
of  Mechanical  Engineers  and,  as  used 
herein,  is  the  prefix  for  standards 
adopted  by  the  Society,  including 
ASME  A112.18.1M— 1989  and  ASME 
A112.19.2M-1990. 

(t)  ANSI  means  the  American 
National  Standards  Institute  and,  as 
used  herein,  is  the  prefix  for  standards 
adopted  by  the  Institute. 

(u)  Fiusnometer  valve  means  a  valve 
attached  to  a  pressured  water  supply 


pipe  and  so  designed  that,  when 
actuated,  it  opens  the  line  for  direct 
flow  into  the  fixture  at  a  rate  and 
quantity  to  operate  properly  the  fixture, 
and  then  gradually  closes  to  provide 
trap  reseal  in  the  fixture  in  order  to 
avoid  water  hammer.  The  pipe  to  which 
this  device  is  connected  is  in  itself  of 
sufficient  size  that,  when  opened,  will 
allow  the  device  to  deliver  water  at  a 
sufficient  rate  of  flow  for  flushing 
purposes. 

(v)  Flow  restricting  or  controlling 
spout  end  device  means  an  aerator  used 
in  a  faucet. 

5.  Further,  it  is  proposed  that  §  305.3 
be  amended  by  adding  new  paragraphs 

(k)  through  (n),  to  r0ad  as  follows: 

$  305.3  Description  of  covered  products  to 
which  this  part  applies. 
***** 

(k)  Showerhead  means  any 
showerhead  (including  a  handheld 
showerhead),  except  a  safety  shower 
showerhead. 

(l)  Faucet  means  a  lavatory  faucet, 
kitchen  faucet,  metering  faucet,  or 
replacement  aerator  for  a  lavatory  or 
kitchen  faucet. 

(m)  Water  closet  means  a  plumbing 
fixture  having  a  water-containing 
receptor  which  receives  liquid  and  solid 
body  waste  and,  upon  actuation, 
conveys  the  waste  through  an  exposed 
integral  trap  seal  into  a  gravity  drainage 
system,  except  such  term  does  not 
include  fixtures  designed  for 
installation  in  prisons. 

(n)  Urinal  means  a  plumbing  fixture 
which  receives  only  liquid  body  waste 
and,  on  demand,  conveys  the  waste 
through  a  trap  seal  into  a  gravity 
drainage  system,  except  such  term  does 
not  include  fixtures  designed  for 
installation  in  prisons. 

6.  Further,  it  is  proposed  that  §  305.4 
be  amended  by  revising  paragraphs 
(a)(1),  (a)(2),  (b)(4),  (d),  (e)  introductory 
text,  (e)(2),  and  (e)(3),  to  read  as  follows: 

§  305.4  Prohibited  acts. 

(a)  *  *  * 

(1)  For  any  manufacturer  or  private 
labeler  knowingly  to  distribute  in 
commerce  any  new  covered  product 
unless  such  covered  product  is  marked 
and/or  labeled  in  accordance  with 

§  305.11  with  a  marking,  label,  flap  tag, 
hang  tag,  or  energy  fact  sheet  which 
conforms  to  the  provisions  of  the  Act 
and  this  part 

(2)  For  any  manufacturer,  distributor, 
retailer,  or  private  labeler  knowingly  to 
remove  or  render  illegible  any  marking 
or  label  required  to  be  provided  with 
such  product  by  this  part. 
***** 

(b)  -  *  * 
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(4)  Refuse,  when  requested  by  the 
Commission  or  its  designated 
representative,  to  supply  at  the 
manufacturer’s  expense,  no  more  than 
two  of  each  model  of  each  covered 
product  to  tmy  laboratory  designated  by 
the  Commission  for  the  purpose  of 
ascertaining  whether  the  information  in 
catalogs  or  set  out  on  the  label  or 
marked  on  the  product  as  required  by 
this  part  is  accurate.  This  action  will  be 
taken  only  after  review  of  a 
manufacturer’s  testing  records  and  an 
opportunity  to  revalidate  test  data  has 
been  extended  to  the  manufacturer. 
***** 

(d)(1)  It  shall  be  an  unfair  or  deceptive 
act  or  practice  in  violation  of  section 
5(a)(1)  of  the  Federal  Trade  Commission 
Act,  15  U.S.C.  45(a)(1),  for  any 
manufacturer,  distributor,  retailer  or 
private  labeler  to  make  any 
representation  in  or  affecting  commerce, 
in  writing  (including  a  representation 
on  a  label)  or  in  any  broadcast 
advertisement,  with  respect  to  the 
energy  use  or  efficiency  or,  in  the  case 
of  showerheads,  faucets,  water  closets, 
and  urinals,  water  use,  of  a  covered 
product  to  which  a  test  procedure  is 
applicable  under  section  323  of  the  Act, 
42  U.S.C.  6293,  or  the  cost  of  energy 
consumed  by  such  product,  unless  such 
product  has  been  tested  in  accordance 
with  such  test  procedure  and  such 
representation  fairly  discloses  the 
results  of  such  testing. 

(2)  Effective  180  days  after  an 
amended  or  new  test  procedure 
applicable  to  a  covered  product  is 
prescribed  or  established  under  section 
323(b)  of  the  Act,  42  U.S.C.  6293(b),  it 
shall  be  an  unfair  or  deceptive  act  or 
practice  in  violation  of  section  5(a)(1)  of 
the  Federal  Trade  Commission  Act,  15 
U.S.C.  45(a)(1),  for  any  manufacturer, 
distributor,  retailer  or  private  labeler  to 
make  any  representation  in  or  affecting 
commerce,  in  writing  (including  a 
representation  on  a  label)  or  in  any 
broadcast  advertisement,  with  respect  to 
the  energy  use  or  efficiency  or,  in  the 
case  of  showerheads,  faucets,  water 
closets  and  urinals,  water  use  of  such 
product,  or  cost  of  energy  consumed  by 
such  product,  unless  the  product  has 
been  tested  in  accordance  with  such 
amended  or  new  test  procedures  and 
such  representation  fairly  discloses  the 
results  of  such  testing.  This  requirement 
is  not  limited  to  consumer  appliance 
products  covered  by  the  labeling 
requirements  of  this  Part. 

(3)  Any  manufacturer,  distributor, 
retailer,  or  private  labeler  may  file  a 
petition  with  the  Commission  not  later 
than  sixty  (60)  days  before  the 
expiration  of  the  period  involved  for  an 


extension  of  the  180  day  period.  If  the 
Commission  finds  that  the  requirements 
would  impose  an  undue  hardship  on 
the  petitioner,  the  Commission  may 
extend  the  180  day  period  with  respect 
to  the  petitioner  up  to  an  additional  180 
days. 

fe)  This  part  shall  not  apply  to: 
***** 

(2)  Any  covered  product,  except 
central  air  conditioners,  pulse 
combustion  and  condensing  furnaces, 
and  fluorescent  lamp  ballasts,  if  the 
manufacture  of  the  product  was 
completed  prior  to  May  19, 1980.  Any 
central  air  conditioner,  pulse 
combustion  furnace  or  condensing 
furnace  if  its  manufacture  was 
completed  prior  to  June  7, 1988.  Any 
fluorescent  lamp  ballast  if  its 
manufacture  was  completed  prior  to 
January  1, 1990.  Any  showerhead, 
faucet,  water  closet  or  urinal  if  its 
manufacture  was  completed  prior  to 
October  24, 1994. 

(3)  Any  catalog  or  point-of-sale 
printed  matter  pertaining  to  covered 
products  other  than  central  air 
conditioners  and  pulse  combustion  and 
condensing  furnaces  distributed  prior  to 
May  19, 1980,  or  showerheads,  faucets, 
water  closets  and  urinals  distributed 
prior  to  October  24, 1994,  and  any 
catalog  or  point-of-sale  printed  matter 
pertaining  to  central  air  conditioners 
and  pulse  combustion  and  condensing 
furnaces  distributed  prior  to  June  7, 
1988,  and  any  catalog  or  point-of-sale 
printed  matter  pertaining  to 
showerheads,  faucets,  water  closets  and 
urinals  distributed  prior  to  October  24, 
1994,  except  that  if  representations 
respecting  the  energy  consumption  or 
energy  efficiency  or  water  use  of  any 
covered  product  or  other  consumer 
appliance  product  or  cost  of  energy 
consumed  or  water  used  by  such 
product  are  included,  they  are  subject  to 
the  requirements  of  paragraph  (d)  of  this 
section. 

***** 

7.  Further,  it  is  proposed  that  §  305.5 
be  revised  to  read  as  follows: 

S  305.5  Determinations  of  estimated 
annual  energy  cost  and  energy  efficiency 
rating  and  of  water  use  rate. 

(a)  Procedures  for  determining  the 
estimated  annual  energy  costs,  the 
kilowatt-hour  uses  per  year,  the  energy 
factors,  the  energy  efficiency  ratings  and 
the  power  and  efficacy  factors  of 
covered  products  are  those  found  in  10 
CFR  part  430,  subpart  B,  in  the 
following  sections: 

(1)  Refrigerators  and  refrigerator- 
freezers — §  430.22(a). 

(2)  Freezers — §  430.22(b). 

(3)  Dishwashers — $  430.22(c). 


(4)  Water  heaters— §  430.22(e). 

(5)  Room  air  conditioners — 

§  430.22(f). 

(6)  Clothes  washers — §  430.22(j). 

(7)  Furnaces— §  430.22(n). 

(8)  Central  air  conditioners  and  heat 
pumps — §  430.22(m). 

(9)  Fluorescent  lamp  ballasts — 

§  430.22(q). 

(b)  Procedures  for  determining  the 
water  use  rates  of  covered  products  are 
those  found  in  the  following  standards: 

(1)  Showerheads  and  faucets — ASME 
A1 12.18. 1M-1 989. 

(2)  Water  closets  and  urinals — ASME 
A112.19.2M-1990. 

8.  Further,  it  is  proposed  that 
§  305.8(a)  and  (b)  be  revised  to  read  as 
follows: 

1 305.8  Submission  of  data. 

(a)(1)  Each  manufacturer  of  a  covered 
product,  except  manufacturers  of 
fluorescent  lamp  ballasts,  showerheads, 
faucets,  water  closets  or  urinals,  shall 
submit  annually  to  the  Commission  a 
report  listing  the  kilowatt-hour  use  per 
year  (for  refrigerators,  refrigerator- 
freezers  and  freezers),  the  energy  factor 
(for  clothes  washers,  dishwashers  and 
water  heaters)  or  the  energy  efficiency 
rating  (for  room  air  conditioners,  central 
air  conditioners,  heat  pumps  and 
furnaces)  for  each  basic  model  in 
current  production,  determined 
according  to  §  305.5  and  statistically 
verified  according  to  §  305.6.  The  report 
must  also  list,  for  each  basic  model  in 
current  production:  the  model  number; 
the  total  energy  consumption, 
determined  in  accordance  with  §  305.5, 
used  to  calculate  the  kilowatt-hour  per 
year,  energy  factor,  or  energy  efficiency 
rating;  the  number  of  tests  performed; 
and  its  capacity,  determined  in 
accordance  with  §  305.7.  For  those 
models  that  use  more  than  one  energy 
source  or  more  than  one  cycle,  each 
separate  amount  of  energy  consumption, 
or  energy  cost,  measured  in  accordance 
with  §  305.5,  shall  be  listed  in  the 
report.  Appendix  J  of  this  part  illustrates 
a  suggested  reporting  format.  Starting 
serial  numbers  or  other  numbers 
identifying  the  date  of  manufacture  of 
covered  products  shall  be  submitted 
whenever  a  new  basic  model  is 
introduced  in  the  market. 

(2)  Each  manufacturer  of  a  covered 
fluorescent  lamp  ballast  shall  submit 
annually  to  the  Commission  a  report  for 
each  basic  model  of  fluorescent  lamp 
ballast  in  current  production.  The  report 
shall  contain  the  following  information: 

(i)  Name  and  address  of  manufacturer; 

(ii)  All  trade  names  under  which  the 
fluorescent  lamp  ballast  is  marketed; 

(iii)  Model  number; 

(iv)  Starting  serial  number,  date  code 
or  other  means  of  identifying  the  date  of 
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manufacture  (date  of  manufacture 
information  must  be  included  with  only 
the  first  submission  for  each  basic 
model); 

(v)  Nominal  input  voltage  and 
frequency; 

fvi)  Ballast  efficacy  factor;  and 

ivii)  Type  (F40T12,  F96T12  or 
F96T12HO)  and  number  of  lamp  or 
lamps  with  which  the  fluorescent  lamp 
ballast  is  designed  to  be  used. 

(3)  Each  manufacturer  of  a  covered 
showerhead,  faucet,  water  closet  or 
urinal  shall  submit  annually  to  the 
Commission  a  report  for  each  basic 
model  of  such  products  in  current 
production.  The  report  shall  contain  the 
following  information: 

(i)  Name  and  address  of  manufacturer; 

(ii)  All  trade  names  under  which  the 
product  is  marketed; 

(iii)  Model  number; 

(iv)  Starting  serial  number,  date  code 
or  other  means  of  identifying  the  date  of 
manufacture  (date  of  manufacture 
information  must  be  included  with  only 
the  first  submission  for  each  basic 
model); 

(v)  The  product’s  water  use,  expressed 
in  gallons  and  liters  per  flush  (gpf/Lpf) 
or  gallons  and  liters  per  minute  (gpm/ 
Lpm)  or  per  cycle  (gpc/Lpc)  as 
determined  in  accordance  with  §  305.5. 

(b)  All  data  required  by  §  305.8(a) 
except  serial  numbers,  shall  be 
submitted  to  the  Commission  annually, 
on  or  before  the  following  dates: 


Products 

Deadline  for 
data  submission 

Refrigerators . 

Aug.  1. 

Refrigerator-freezers  . 

Aug.  1. 

Freezers  . 

Aug.  1. 

Central  air  conditioners  . 

July  1. 

Heat  pumps . 

July  1. 

Dishwashers . . 

June  1. 

Water  heaters . 

May  1. 

Room  air  conditioners  . 

May  1. 

Furnaces . 

May  1. 

Clothes  washers . 

Mar.  1. 

Fluorescent  lamp  ballasts  . 

Mar.  1. 

Showerheads . 

Mar.  1. 

Faucets . 

Mar.  1. 

Water  closets . 

Mar.  1. 

Urinals  . 

Mar.  1. 

All  revisions  to  such  data  (both 
additions  to  and  deletions  from  the 
preceding  data)  shall  be  submitted  to 
the  Commission  as  part  of  the  next 
annual  report  period.  Serial  number 
reports  for  new  covered  products  are 
due  sixty  days  after  the  annual  effective 
mandatory  labeling  date  for  each 
product. 

***** 

9.  Further,  it  is  proposed  that  §  305.11 
be  amended  by  revising  the  heading  of 
paragraph  (a)  and  by  adding  a  new 
paragraph  (e),  to  read  as  follows: 


$  305.1 1  Labeling  for  covered  products. 

(a)  Labels  for  covered  products  other 
than  fluorescent  lamp  ballasts, 
showerheads,  faucets,  water  closets  and 
urinals — (1)  Layout.  *  *  * 
***** 

(e)  Plumbing  Fixtures — (1) 
Showerheads  and  Faucets. 

Showerheads  and  faucets  shall  be 
marked  and  labeled  as  follows: 

(1)  Each  showerhead  and  flow 
restricting  or  controlling  spout  end 
device  shall  bear  a  permanent  legible 
marking  indicating  the  flow  rate, 
expressed  in  gallons  per  minute  (gpm) 
or  gallons  per  cycle  (gpc),  and  the  flow 
rate  value  shall  be  the  actual  flow  rate 
or  the  maximum  flow  rate  specified  by 
the  standards  established  in  subsection 

(j)  of  section  325  of  the  Act,  42  U.S.C. 
6295(j).  Except  where  impractical  due  to 
the  size  of  the  fitting,  each  flew  rate 
disclosure  shall  also  be  given  in  liters 
per  minute  (Lpm)  or  liters  per  cycle 
(Lpc).  For  purposes  of  this  section,  the 
marking  indicating  the  flow  rate  will  be 
deemed  “legible,"  in  terms  of 
placement,  if  it  is  located  in  close 
proximity  to  the  manufacturer’s 
identification  marking. 

(ii)  Each  showerhead  and  faucet  shall 
bear  a  permanent  legible  marking  to 
identify  the  manufacturer.  This  marking 
shall  be  the  trade  name,  trademark,  or 
other  mark  known  to  identify  the 
manufacturer.  Such  marking  shall  be 
located  where  it  can  be  seen  after 
installation. 

(iii)  Each  showerhead  and  faucet  shall 
be  marked  “A112.18.1M”  to 
demonstrate  compliance  with  the 
applicable  ASME  standard.  The  marking 
shall  be  by  means  of  either  a  permanent 
mark  on  the  product,  a  label  on  the 
product,  or  a  tag  attached  to  the 
product. 

(iv)  The  package  for  each  showerhead 
and  faucet  shall  disclose  the 
manufacturer's  name  and  the  model 
number. 

(v)  The  package  or  any  label  attached 
to  the  package  for  each  showerhead  or 
faucet  shall  contain  at  least  the 
following:  “A112.18.1M”  and  the  flow 
rate  expressed  in  gallons  per  minute 
(gpm)  or  gallons  per  cycle  (gpc),  and  the 
flow  rate  value  shall  be  the  actual  flow 
rate  or  the  maximum  flow  rate  specified 
by  the  standards  established  in 
subsection  (j)  of  section  325  of  the  Act, 
42  U.S.C.  6295(j).  Each  flow  rate 
disclosure  shall  also  be  given  in  liters 
per  minute  (Lpm)  or  liters  per  cycle 
(Lpc). 

(2)  Water  closets  and  Urinals.  Water 
closets  and  urinals  shall  be  marked  and 
labeled  as  follows: 

(i)  Each  such  fixture  (and  flushometer 
valve  associated  with  such  fixture)  shall 


bear  a  permanent  legible  marking 
indicating  the  flow  rate,  expressed  in 
gallons  per  flush  (gpf),  and  the  water 
use  value  shall  be  the  actual  water  use 
or  the  maximum  water  use  specified  by 
the  standards  established  in  subsection 

(k)  of  section  325  of  the  Act,  42  U.S.C. 
6295(k).  Except  where  impractical  due 
to  the  size  of  the  fixture,  each  flow  rate 
disclosure  shall  also  be  given  in  liters 
per  flush  (Lpf).  For  purposes  of  this 
section,  the  marking  indicating  the  flow 
rate  will  be  deemed  “legible,”  in  terms 
of  placement,  if  it  is  located  in  close 
proximity  to  the  manufacturer’s 
identification  marking. 

(ii)  Each  water  closet  (and  each 
component  of  the  water  closet  if  the 
fixture  is  comprised  of  two  or  more 
components)  and  urinal  shall  be  marked 
with  the  manufacturer’s  name  or 
trademark  or,  in  the  case  of  private 
labeling,  the  name  or  registered 
trademark  of  the  customer  for  whom  the 
unit  was  manufactured.  This  mark  shall 
be  legible,  readily  identified,  and 
applied  so  as  to  be  permanent.  The  mark 
shall  be  located  so  as  to  be  visible  after 
the  fixture  is  installed,  except  for 
fixtures  built  into  or  for  a  counter  or 
cabinet. 

(iii)  Each  water  closet  (and  each 
component  of  the  water  closet  if  the 
fixture  is  comprised  of  two  or  more 
components)  and  urinal  shall  be  marked 
at  a  location  determined  by  the 
manufacturer  with  the  designation 
“ASME  A112.19.2M”  to  signify 
compliance  with  the  applicable 
standard.  This  mark  need  not  be 
permanent,  but  shall  be  visible  after 
installation. 

(iv)  The  package,  and  any  labeling 
attached  to  the  package,  for  each  water 
closet  and  urinal  shall  disclose  the  flow 
rate,  expressed  in  gallons  per  flush  (gpf), 
and  the  water  use  value  shall  be  the 
actual  water  use  or  the  maximum  water 
use  specified  by  the  standards 
established  in  subsection  (k)  of  section 
325  of  the  Act,  42  U.S.C.  6295(k).  Each 
flow  rate  disclosure  shall  also  be  given 
in  liters  per  flush  (Lpf). 

(v)  With  respect  to  any  gravity  tank- 
type  white  2-piece  toilet  offered  for  sale 
or  sold  before  January  1,  1997,  which 
has  a  water  use  greater  than  1.6  gallons 
per  flush  (gpf),  any  printed  matter 
distributed  or  displayed  in  connection 
with  such  product  (including  packaging 
and  point  of  sale  material,  catalog 
material,  and  print  advertising)  shall 
include,  in  a  conspicuous  manner,  the 
words  “For  Commercial  Use  Only.” 

10.  Further,  it  is  proposed  that 
§  305.13  be  amended  by  revising 
paragraph  (a)  to  read  as  follows: 
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§  305.13  Promotional  material  displayed  or 
distributed  at  point  of  sale. 

(a)(1)  Any  manufacturer,  distributor, 
retailer,  or  private  labeler  who  prepares 
printed  material  for  display  or 
distribution  at  point  of  sale  concerning 
a  covered  product  (except  fluorescent 
lamp  ballasts,  showerheads,  faucets, 
water  closets,  and  urinals)  shall  clearly 
and  conspicuously  include  in  such 
printed  material  the  following  required 
disclosure: 

Before  purchasing  this  appliance,  read 
important  energy  cost  and  efficiency 
information  available  from  your  retailer. 

(2)  Any  manufacturer,  distributor, 
retailer,  or  private  labeler  who  prepares 
printed  material  for  display  or 
distribution  at  point-of-sale  concerning 
a  covered  showerhead,  faucet,  water 
closet,  or  urinal  shall  clearly  and 
conspicuously  include  in  such  printed 
material  the  product’s  water  use, 
expressed  in  gallons  and  liters  per 
minute  (gpm/Lpm)  or  per  cycle  (gpc/ 
Lpc)  or  gallons  and  liters  per  flush  (gpf/ 
Lpf)  as  specified  in  §  305.11(e). 
***** 

11.  Further,  it  is  proposed  that 
§  305.14  be  amended  by  revising 
paragraph  (a)  introductory  text  and  by 
adding  a  new  paragraph  (d),  to  read  as 
follows: 

§305.14  Catalogs. 

(a)  Any  manufacturer,  distributor, 
retailer,  or  private  labeler  who 
advertises  a  covered  product  (except 
fluorescent  lamp  ballasts,  showerheads, 
faucets,  water  closets  or  urinals)  in  a 
catalog,  from  which  it  may  be 
purchased,  shall  include  in  such 
catalog,  on  each  page  that  lists  the 
covered  product,  the  following 
information  required  to  be  disclosed  on 
the  label: 

***** 

(d)  Any  manufacturer,  distributor, 
retailer,  or  private  labeler  who 
advertises  a  covered  showerhead, 
faucet,  water  closet  or  urinal  in  a 
catalog,  from  which  it  may  be 
purchased,  shall  include  in  such 
catalog,  on  each  page  that  lists  the 
covered  product,  the  product’s  water 
use,  expressed  in  gallons  and  liters  per 
minute  (gpm/Lpm)  or  per  cycle  (gpc/ 
Lpc)  or  gallons  and  liters  per  flush  (gpf/ 
Lpf)  as  specified  in  §  305.11(e). 

12.  Further,  it  is  proposed  that 
§  305.15  be  amended  by  revising 
paragraph  (b)  to  read  as  follows: 

§  305. 1 5.  Test  data  records. 

•  *  *  •  * 

(b)  Upon  notification  by  the 
Commission  or  its  designated 
representative,  a  manufacturer  or 
private  labeler  shall  provide,  within  30 


days  of  the  date  of  such  request,  the 
underlying  test  data  from  which  the 
water  use  or  energy  consumption  rate, 
the  energy  efficiency  rating,  or  the 
estimated  annual  cost  of  using  each 
basic  model  was  derived. 
***** 

By  direction  of  the  Commission. 

Donald  S.  Clark, 

Secretary. 

[FR  Doc.  93-10558  Filed  5-4-93;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  180  and  185 

[PP  0F3865,  PP  2F4081,  FAP  2H5635/P559; 
FRL  4583-3] 

RIN  2070-AC18 

Pesticide  Tolerances  (or  Glyphosate 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes 
tolerances  and  food  additive  regulations 
for  residues  of  the  herbicide  glyphosate 
[(Af-phosphonometyhyl)glycine].  The 
specific  proposals  are  as  follows:  an 
amended  tolerance  in  or  on  the  raw 
agricultural  commodities  (RACs)  wheat 
at  5.0  parts  per  million  (ppm),  wheat 
straw  at  85  ppm,  the  tree  nut  crop  group 
at  1.0  ppm,  almond  hulls  at  25  ppm, 
and  a  food  additive  regulation  for  wheat 
milling  fractions  (except  flour)  at  20 
ppm.  Monsanto  Co.  submitted  petitions 
requesting  EPA  to  establish  the 
maximum  permissible  residues  of  the 
herbicide  in  or  on  these  RACs  and  the 
processed  human  food. 

DATES:  Written  comments,  identified  by 
the  document  control  number,  [PP 
0F3865,  PP  2F4081,  FAP  2H5635/P559], 
must  be  received  on  or  before  June  4, 
1993. 

ADDRESSES:  By  mail,  submit  comments 
to:  Public  Docket  and  Freedom  of 
Information  Section,  Field  Operations 
Division  (H7506C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 

DC  20460.  In  person,  bring  comments 
to:  Rm.  1128,  CM  #2, 1921  Jefferson 
Davis  Hwy.,  Arlington,  VA  22202. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information” 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

A  copy  of  the  comment  that  does  not 


contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  rm.  1128  at  the  address 
given  above,  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 

mail,  Robert  J.  Taylor,  Product  Manager, 
Registration  Division  (H7505C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  Office  location 
and  telephone  number:  Rm.  241,  CM  #2, 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA,  (703J-305-6800. 

SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  notice  in  the  Federal  Register 
of  July  18, 1990  (55  FR  29267), 
announcing  that  the  Monsanto  Co.,  700 
14th  St.,  NW.,  Washington,  DC  20005, 
had  submitted  a  petition  (PP  0F3865) 
proposing  to  amend  40  CFR  180.364  by 
establishing  a  regulation  under  section 
408  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA)  (21  U.S.C.  346a), 
to  permit  combined  residues  of  the 
herbicide  glyphosate,  [N- 
(phosphonomethyl)glycine)  and  its 
metabolite  aminomethylphosphonic 
acid  resulting  from  the  application  of 
the  isopropylamine  salt  in  or  on  the 
RACs  wheat  grain  at  4  parts  per  million 
(ppm)  and  wheat  straw  at  85  ppm.  In 
the  Federal  Register  of  June  10, 1992 
(57  FR  24645),  the  Agency  issued 
notices  which  announced  that 
Monsanto  Co.  had  submitted  PP  No. 
2F4081  proposing  to  amend  40  CFR 
180.364  under  sec.  408  of  FFDCA  by 
establishing  a  regulation  to  permit  the 
residues  of  glyphosate  and  its 
metabolite  resulting  from  the 
application  of  isopropylamine  salt  of 
glyphosate  and/or  the  monoammonium 
salt  of  glyphosate  in  or  on  almond  hulls 
at  25  ppm  and  tree  nut  crops  at  1.0  ppm 
and  FAP  No.  2H5635  proposing  to 
amend  40  CFR  185.3500  under  sec.  409 
of  FFDCA  (21  U.S.C.  348)  by 
establishing  a  food  additive  regulation 
to  permit  the  combined  residues  of 
glyphosate  and  its  metabolite  on  wheat 
milling  fractions  (excluding  flour)  at  12 
ppm. 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  these  notices  of 
filing. 

Subsequently,  the  petitioner  amended 
PP  0F3865,  FAP  2H5635,  and  PP 
2F4081  by  submitting  revised  section  Fs 
deleting  the  metabolite  from  the 
expressions,  increasing  the  proposed 
tolerances  on  wheat  grain  to  5  ppm  and 
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wheat  milling  fractions  (excluding  flour) 
to  20  ppm,  and  adding  the 
monoammonium  salt  of  glyphosate  to 
the  wheat  grain  (5  ppm)  and  wheat 
straw  (85  ppm)  expression.  Because  the 
increased  tolerances  for  wheat  grain  at 
5  ppm  and  wheat  milling  fractions 
(excluding  flour)  to  20  ppm  have  not 
been  previously  proposed,  this 
document  is  being  published  as  a 
proposed  rule  to  allow  a  period  of  30 
days  for  public  comment. 

The  data  submitted  in  the  petitions 
and  other  relevant  material  have  been 
evaluated.  The  glyphosate  toxicological 
data  listed  below  were  considered  in 
support  of  these  tolerances. 

1.  Several  acute  toxicology  studies 
placing  technical-grade  glyphosate  in 
Toxicity  Category  III  and  Toxicity 
Category  IV. 

2.  A  1-year  feeding  study  with  dogs 
fed  dosage  levels  of  0,  20, 100,  and  500 
miliigrams/kilogram/day  (mg/kg/day) 
with  a  no-observable-effect  level  (NOEL) 
of  500  mg/kg/day. 

3.  A  2-year  carcinogenicity  study  in 
mice  fed  dosage  levels  of  0, 150,  750, 
and  4,500  mg/kg/day  with  no 
carcinogenic  effect  at  the  highest  dose 
tested  (HDT)  of  4,500  mg/kg/day. 

4.  A  chronic  feeding/carcinogenicity 
study  in  rats  fed  dosage  levels  of  0,  3, 

10,  and  31  mg/kg/day  with  no 
carcinogenic  effects  observed  under  the 
conditions  of  the  study  at  dose  levels  up 
to  and  including  31  mg/kg/day  (HDT) 
and  a  systemic  NOEL  of  31  mg/kg/day 
(HDT).  Because  a  maximum  tolerated 
dose  (MTD)  was  not  reached,  this  study 
was  classified  as  supplemental  for 
carcinogenicity. 

5.  A  chronic  feeding/carcinogenicity 
study  in  rats  fed  dosage  levels  of  0, 100, 
400,  and  1,000  mg/kg/day  with  no 
carcinogenic  effects  noted  under  the 
conditions  of  the  study  at  dose  levels  up 
to  and  including  1,000  mg/kg/day  (HDT) 
and  a  systemic  NOEL  of  400  mg/kg/day 
based  on  decreased  body  weight  and 
body  weight  gain  in  females,  cataracts  in 
males,  decreased  urinary  pH  in  males, 
increased  relative  liver  weight  (to  body) 
at  12  months,  increased  absolute  and 
relative  liver  weight  (to  brain)  at  24 
months  at  1,000  mg/kg/day  (HDT). 

6.  A  developmental  toxicity  study  in 
rats  given  doses  of  0,  300, 1,000,  and 
3,500  mg/kg/day  with  a  developmental 
NOEL  of  1,000  mg/kg/day  based  on  an 
increase  in  number  of  litters  and  fetuses 
with  unossified  stemebrae,  and  decrease 
in  fetal  body  weight  at  3,500  mg/kg/day, 
and  a  maternal  NOEL  of  1,000  mg/kg/ 
day  based  on  decrease  in  body  weight 
gain,  diarrhea,  soft  stools,  breathing 
rattles,  inactivity,  red  matter  in  the 
region  of  nose,  mouth,  forelimbs,  or 


dorsal  head,  and  deaths  at  3,500  mg/kg/ 
day  (HDT). 

7.  A  developmental  toxicity  study  in 
rabbits  given  doses  of  0.  75, 175,  and 
350  mg/kg/day  (HDT);  a  maternal  NOEL 
of  175  mg/kg/day  based  on  increased 
incidences  of  soft  stool,  diarrhea,  nasal 
discharge,  and  deaths  at  350  mg/kg/day 
(HDT). 

8.  A  multigeneration  reproduction 
study  with  rats  fed  dosage  levels  of  0, 

3. 10,  and  30  mg/kg/day  with  a 
developmental  NOEL  of  10  mg/kg/day 
based  on  increased  incidence  of  focal 
tubular  dilation  of  the  kidney  (both 
unilateral  and  bilateral  combined)  of 
male  Fab  pups. 

9.  A  two  generation  reproduction 
study  with  rats  fed  dosage  levels  of  0, 
100,  500,  and  1,500  mg/kg/day  with  a 
developmental  NOEL  of  500  mg/kg/day 
based  on  decreased  pup  body  weight 
and  body  weight  gain  on  lactation  days 
14  and  21  at  1,500  mg/kg/day  (HDT). 

10.  Mutagenicity  data  included 
chromosomal  aberration  in  vitro  (no 
aberrations  in  Chinese  hamster  ovary 
cells  were  caused  with  and  without  S9 
activation);  DNA  repair  in  rat 
hepatocytes;  in  vivo  bone  marrow 
cytogenic  test  in  rats;  rec-assay  with  B. 
subtilis ;  reverse  mutation  test  with  S. 
typhimurium;  Ames  test  with  S. 
typhimurium;  and  dominant-lethal 
mutagenicity  test  in  mice  (all  negative). 

The  reference  dose  (RfD)  based  on  a 
developmental  study  with  rabbits 
(NOEL  of  175  mg/kg/  bwt/day)  and 
using  a  hundred-fold  safety  factor  is 
calculated  to  be  2.0  mg/kg  body  weight/ 
day.  The  theoretical  maximum  residue 
contribution  (TMRC)  for  published 
tolerances  and  food  and  feed  additive 
regulations  is  0.011362  mg/kg  bwt/day 
or  0.6  percent  of  the  RfD  for  the  overall 
U.S.  population.  The  current  actions  on 
tree  nut  crop  group  and  wheat  grain  and 
wheat  milling  fractions  will  contribute 
0.000012  mg/kg/  bwt/day  and  0.009217 
mg/kg  bwt/day,  respectively,  to  the 
TMRC.  These  tolerances  and  the  food 
additive  regulation  will  utilize  a  total  of 
0.462  percent  of  the  RfD  for  the  overall 
U.S.  population. 

For  U.S.  subgroup  populations, 
nonnursing  infants  and  children  1  to  6 
years  of  age,  the  current  action  and 
previously  established  tolerances  and 
the  food  additive  regulation  utilize, 
respectively,  a  total  of  2.38  and  2.17 
percent  of  the  RfD,  assuming  that 
residue  levels  are  at  the  established 
tolerance  levels  and  that  100  percent  of 
the  crop  is  treated. 

There  are  no  desirable  data  lacking  for 
this  pesticide.  There  are  currently  no 
actions  pending  against  the  continued 
registration  of  this  pesticide.  No 
detectable  residues  of  N- 


nitrosoglyphosate,  a  contaminant  of 
glyphosate,  are  expected  to  be  present  in 
the  commodities  for  which  tolerances 
are  established.  The  carcinogenic 
potential  of  glyphosate  was  first 
considered  by  a  panel,  then  called  the 
Toxicology  Branch  AD  Hoc  Committee, 
in  1985.  The  Committee,  in  a  consensus 
review  dated  March  4, 1985,  classified 
glyphosate  as  a  Group  C  carcinogen 
based  on  an  increased  incidence  of  renal 
tumors  in  male  mice.  The  Committee 
also  conlcluded  that  dose  levels  tested 
in  the  26-month  rat  study  were  not 
adequate  for  assessment  of  glyphosate’s 
carcinogenic  potential  in  this  species. 
These  findings,  along  with  additional 
information,  including  a  reexamination 
of  the  kidney  slides  from  the  long-term 
mouse  study,  were  referred  to  the  FIFRA 
Scientific  Advisory  Panel  (SAP).  In  its 
report  dated  February  24, 1986,  SAP 
classified  glyphosate  as  a  Group  D 
Carcinogen  (inadequate  animal  evidence 
of  carcinogenic  potential).  SAP 
concluded  that,  after  adjusting  for  the 
greater  survival  in  the  high-dose  mice 
compared  to  concurrent  controls,  that 
no  statistically  significant  pairwise 
differences  existed,  although  the  trend 
was  significant. 

SAP  determined  that  the  carcinogenic 
potential  of  glyphosate  could  not  be 
determined  from  existing  data  and 
proposed  that  the  rat  and/or  mouse 
studies  be  repeated  in  order  to  classify 
these  equivocal  findings.  On 
reexamination  of  all  information,  the 
Agency  classfified  glyphosate  as  a 
Group  D  Carcinogen  and  requested  that 
the  rat  study  be  repeated  and  that  a 
decision  on  the  need  for  a  repeat  mouse 
study  would  be  made  upon  completion 
of  review  of  the  rat  study. 

Upon  receipt  and  review  of  the 
second  rat  chronic  feeding/ 
carcinogenicity  study,  all  toxicological 
findings  for  glyphosate  were  referred  to 
the  Health  Effects  Division 
Carcinogenicity  Peer  Review  Committee 
on  June  26, 1991,  for  discussion  and 
evaluation  of  the  weight  of  evidence  on 
glyphosate  with  particular  emphasis  on 
its  carcinogenic  potential.  The  Peer 
Review  Committee  classified  glyphosate 
as  a  Group  E  (evidence  of 
noncarcinogenicity  for  humans),  based 
upon  lack  of  convincing  carcinogenicity 
evidence  in  adequate  studies  in  two 
animal  species.  This  classification  is 
based  on  the  following  findings:  (1) 
None  of  the  types  of  tumors  observed  in 
the  studies  (pancreatic  islet  ceil 
adenomas  in  male  rat,  thyroid  c-cell 
adonomas  and/or  carcinomas  in  male 
and  female  rats,  hepatocellular 
adenomas  and  carcinomas  in  male  rats, 
and  renal  tubular  neoplasms  in  male 
mice)  were  determined  to  be  compound 
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related;  (2)  glyphosate  was  tested  up  to 
the  limit  dose  on  the  rat  and  up  to  levels 
higher  than  the  limit  dose  in  mice;  and 
(3)  there  is  no  evidence  of  genotoxicity 
for  glyphosate.  Accordingly,  EPA 
concludes  that  glyphosate  has  not  been 
“found  to  induce  cancer  when  ingested 
by  man  or  animal.”  21  U.S.C.  348(c)(3). 

The  nature  of  the  residue  in  plants  is 
adequately  understood,  adequate 
methodology  (HPLC)  is  available  for 
enforcement  purposes,  and  the 
methodology  has  been  published  in  the 
Pesticide  Analytical  Manual  (PAM), 

Vol.  II.  Any  secondary  residues 
occurring  in  liver  and  kidney  of  cattle, 
goats,  horses,  poultry,  and  sheep  will  be 
covered  by  existing  tolerances.  The 
pesticide  is  considered  useful  for  the 
purpose  for  which  the  regulation  is 
sought  and  is  capable  of  achieving  the 
intended  physical  or  technical  effect. 

Based  on  the  information  cited  above, 
the  Agency  has  determined  that  the 
establishment  of  tolerances  by 
amending  40  CFR  part  180  will  protect 
the  public  health,  and  the  establishment 
of  a  food  additive  regulation  by 
amending  40  CFR  part  185  will  be  safe. 

It  is  proposed,  therefore,  that  the 
tolerances  and  food  additive  regulation 
be  established  as  set  forth  below. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  amended,  which 
contains  any  of  the  ingredients  listed 
herein,  may  request  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register  that  this  rulemaking 
proposal  be  referred  to  an  Advisory 
Committee  in  accordance  with  section 
408(e)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulations.  Comments  must 
bear  a  notation  indicating  the  document 
control  number,  {PP  0F3865,  PP  2F4081, 
FAP  2H5635/P559].  All  written 
comments  filed  in  response  to  this 
petition  will  be  available  in  the  Public 
Information  Branch,  at  the  address  given 
above,  from  8  a.m.  to  4  p.m.,  Monday 
through  Friday,  except  legal  holidays. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 


number  of  small  entities.  A  certification 
statment  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Pesticides  and  pests. 

Dated:  April  22, 1993. 

Douglas  D.  Campt, 

Director,  Office  of  Pesticide  Programs. 

Therefore,  it  is  proposed  that  chapter 
I  of  title  40  of  the  Code  of  Federal 
Regulations  be  amended  as  follows: 


$185.3500  Gtyphosat*. 

(a)  *  *  * 

*  *  *  *  • 

(3)  Glyphosate  [N- 

(phosphonomethyl)glycine]  resulting 
from  the  application  of  the 
isopropylamine  salt  of  glyphosate  and 
or  the  monoammonium  salt  of 
glyphosate  for  herbicidal  purposes. 


Food 

Parts  per 
million 

Wheat  milling  fractions  (exclud¬ 
ing  flour) . 

20.0 

PART  180— (AMENDED) 

1.  In  part  180: 

a.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 


(FR  Doc.  93-10577  Filed  5-4-93;  8:45  am) 

BiLUNO  CODE  tMO-SO-F 


40  CFR  Part  721 
(OPPTS-50575C;  FRL-4171-4] 


b.  In  §  180.364,  by  amending 
paragraph  (a)  in  the  table  therein  by 
revising  the  entry  "grain  crops”  and  by 
adding  new  paragraph  (d),  to  read  as 
follows: 

$  1 80.364  Glyphosate;  tolerances  for 
residues. 


Adipic  Acid;  Polymer  with  1,4- 
Cyclohexanedimethanol,  Dlpropylene 
Glycol,  Alkanepolyol,  Substituted 
Alkanolamlnes,  and  Carbomonocyclic 
Dicarboxyllc  Acid;  Proposed 
Revocation  of  a  Significant  New  Use 
Rule 


(a)  *  *  * 


Commodity 


Parts  per 
million 


Grain  crops  (except  wheat) .  0.1  (N) 

e  e  e  •  e 


*  *  *  *  • 

(d)  Tolerances  are  established  for  the 
residues  of  glyphosate  [N- 
(phosphonomethyl)glycine)  resulting 
from  die  application  of  the 
isopropylamine  salt  of  glyphosate  and/ 
or  the  monoammonium  salt  of 
glyphosate  in  or  on  the  following  raw 
agricultural  commodities: 


Commodity 

Parts  per 
million 

Almond  hulls . 

25.0 

Tree  nut  crop  group  . 

1.0 

Wheat,  grain  . 

5.0 

Wheat,  straw  . 

85.0 

PART  185— (AMENDED) 

2.  In  part  185: 

a.  The  authority  citation  for  part  185 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  348. 

b.  In  §  185.3500,  by  adding  new 
paragraph  (a)(3),  to  read  as  follows: 


AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  revoke  a 
significant  new  use  rule  (SNUR) 
promulgated  under  section  5(a)(2)  of  the 
Toxic  Substances  Control  Act  (TSCA) 
for  a  chemical  substance  based  on 
receipt  of  new  data.  The  data  indicate 
that  die  substance  will  not  present  an 
unreasonable  risk  to  health. 

DATES:  Written  comments  must  be 
submitted  to  EPA  by  June  4, 1993. 
ADDRESSES:  Since  some  comments  may 
contain  confidential  business 
information  (CBI),  all  comments  must  be 
sent  in  triplicate  to:  TSCA  Document 
Receipt  Office  (TS-790),  Office  of 
Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Comments  should  include  the  docket 
control  number.  The  docket  control 
number  for  the  chemical  substance 
covered  in  this  SNUR  is  OPPTS- 
50575C— 266.  Nonconfidendal  versions 
of  comments  on  this  proposed  rule  will 
be  placed  in  the  rulemaking  record  and 
will  be  available  for  public  inspection. 
Unit  IV.  of  this  preamble  contains 
additional  information  on  submitting 
comments  containing  CBI. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director, 

Environmental  Assistance  Division  (TS- 
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799),  Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agency,  Rm.  E-543A,  401  M  St.,  SW., 
Washington,  DC  20460,  Telephone: 

(202)  554-1404,  TDD:  (202)  554-0551. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  September  28, 1990 
(55  FR  39892),  EPA  issued  a  SNUR 
establishing  significant  new  uses  for 
adipic  acid;  polymer  with  1,4- 
cyclohexanedimethanol,  dipropylene 
glycol,  alkanepolyol,  substituted 
alkanolamines,  and  carbomonocyclic 
dicarboxylic  acid.  Because  of  additional 
data  EPA  has  received  for  this 
substance,  EPA  is  proposing  to  revoke 
this  SNUR. 

I.  Rulemaking  Record 

The  record  for  the  rule  which  EPA  is 
proposing  to  revoke  was  established  at 
OPPTS-50575  (P-89-653).  This  record 
includes  information  considered  by  the 
Agency  in  developing  this  rule  and 
includes  the  test  data  to  which  the 
Agency  has  responded  with  this 
proposal. 

II.  Background 

EPA  is  proposing  to  revoke  the 
significant  new  use  and  recordkeeping 
requirements  for  the  following  chemical 
substance  under  40  CFR  part  721 
subpart  E.  In  this  unit,  EPA  provides  a 
brief  description  for  the  substance, 
including  its  PMN  number,  chemical 
name  (generic  name  if  the  specific  name 
is  claimed  as  CBI),  CAS  number  (if 
assigned),  basis  for  the  revocation  of  the 
section  5(e)  consent  order  for  the 
substance,  and  the-CFR  citation 
removed  in  the  regulatory  text  section  of 
this  rule.  Further  background 
information  for  the  substance  is 
contained  in  the  rulemaking  record 
referenced  above  in  Unit  II. 

PMN  Number  P-89-653 

Chemical  name:  (generic)  Adipic  acid; 
polymer  with  1,4- 

cyclohexanedimethanol,  dipropylene 
glycol,  alkanepolyol,  substituted 
alkanolamines,  and  carbomonocyclic 
dicarboxylic  acid. 

CAS  number:  Not  available. 

Effective  date  of  revocation  of  section 
5(e)  consent  order  April  30, 1992. 

Basis  for  revocation  of  section  5(e) 
consent  order  The  order  was  revoked 
based  on  test  data  submitted  under  the 
terms  of  the  consent  order.  Based  on  the 
Agency's  analysis  of  the  submitted  data, 
EPA  found  for  purposes  of  TSCA 
section  5  that  this  substance  will  not 
present  an  unreasonable  risk  of  injury  to 
human  health  or  the  environment  and 
concludes  that  further  regulation  under 
section  5(e)  is  not  warranted  at  this 
time. 


Toxicity  testing  results:  An  in  vivo 
mouse  micronucleus  study  by 
intraperitoneal  (IP)  route  showed  that 
the  chemical  substance  is  not  a 
chromosome  mutagen.  An  Ames  study 
showed  that  the  chemical  substance  is 
nonmutagenic  in  bacteria.  An  acute  oral 
toxicity  study  in  rats  showed  an  LD5G 
of  >5  gm/kg.  A  28-day  repeated  dose 
oral  study  in  rats  showed  a  no-adverse- 
effect-level  (NOEL)  of  300  mg/kg/day 
based  on  increased  absolute  and  relative 
liver  weights  and  an  increased 
neutrophil  count  at  1  gm/kg/ day.  the 
highest  dose  tested. 

CFR  citation:  40  CFR  721.266. 

III.  Objectives  and  Rationale  of 
Proposing  Revocation  of  the  Rule 

During  review  of  the  PMN  submitted 
for  the  chemical  substance  that  is  the 
subject  of  this  proposed  revocation,  EPA 
concluded  that  regulation  was 
warranted  under  section  5(e)  of  TSCA 
pending  the  development  of  information 
sufficient  to  make  a  reasoned  evaluation 
of  the  environmental  effects  of  the 
substance,  and  EPA  identified  the  tests 
considered  necessary  to  evaluate  the 
risks  of  the  substance.  The  basis  for 
such  findings  is  referenced  in  Unit  II.  of 
this  preamble.  Based  on  these  findings, 
a  section  5(e)  consent  order  was 
negotiated  with  the  PMN  submitter  and 
a  SNUR  was  promulgated.  EPA 
reviewed  testing  conducted  by  the  PMN 
submitter  for  the  substance  and 
determined  that  the  information 
available  was  sufficient  to  make  a 
reasoned  evaluation  of  the 
environmental  effects  of  the  substance. 
EPA  concluded  that,  for  the  purposes  of 
TSCA  section  5,  the  substance  will  not 
present  an  unreasonable  risk  and 
subsequently  revoked  the  section  5(e) 
consent  order.  The  proposed  revocation 
of  SNUR  provisions  for  this  substance 
designated  herein  is  consistent  with  the 
revocation  of  the  section  5(e)  order.  In 
light  of  the  above  EPA  is  proposing  a 
revocation  of  SNUR  provisions  for  this 
chemical  substance.  When  this 
revocation  becomes  final  EPA  will  no 
longer  require  notice  of  any  company's 
intent  to  manufacture,  import,  or 
process  this  substance. 

IV.  Comments  Containing  Confidential 
Business  Information 

Any  person  who  submits  comments 
claimed  as  confidential  business 
information  must  mark  the  comments  as 
“confidential,”  "trade  secret,”  or  other 
appropriate  designation.  Comments  not 
claimed  as  confidential  at  the  time  of 
submission  will  be  placed  in  the  public 
file.  Any  comments  marked  as 
confidential  will  be  treated  in 
accordance  with  the  procedures  in  40 


CFR  part  2.  Any  party  submitting 
comments  claimed  to  be  confidential 
must  prepare  and  submit  a  public 
version  of  the  comments  that  EPA  can 
place  in  the  public  file. 

V.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  605(b)),  EPA  has  determined 
that  this  rule  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  businesses.  EPA  has 
not  determined  whether  parties  affected 
by  this  rule  would  likely  be  small 
businesses.  However,  once  the  SNUR  is 
revoked  EPA  will  receive  no  SNUR 
notices  for  the  substance.  Therefore, 
EPA  believes  that  the  number  of  small 
businesses  affected  by  this  rule  will  not 
be  substantial. 

List  of  Subjects  in  40  CFR  Part  721 

Chemicals,  Environmental  protection, 
Hazardous  materials,  Recordkeeping 
and  reporting  requirements,  Significant 
new  uses. 

Dated:  February  26. 1993. 

Victor  j.  Kinun, 

Acting  Assistant  Administrator  for 
Prevention,  Pesticides  and  Toxic  Substances. 

Therefore,  it  is  proposed  that  40  CFR 
part  721  be  amended  as  follows: 

PART  721— {AMENDED] 

1.  The  authority  citation  for  part  721 
will  continue  to  read  as  follows: 

Authority:  15  U.S.C.  2604,  2607,  and 
2625(c). 

§721.266  [Removed] 

2.  By  removing  §  721.266. 

[FR  Doc.  93-10579  Filed  5-4-93;  8:45  am) 

BILLING  COOE  K60-60-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  74 

[MM  Docket  No.  93-106,  FCC  93-183] 

Experimental,  Auxiliary,  and  Special 
Broadcast  and  Other  Program 
Distribution  Services;  Instructional 
Television  Fixed  Service,  Purpose  and 
Permissible  Service 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Notice  of  proposed  rule  making. 

SUMMARY:  Section  74.931(a)  of  the 
Commission’s  Rules  provides  that  every 
authorized  channel  must  be  used  to 
transmit  formal  educational 
programming  offered  for  credit  to 
enrolled  students  of  accredited  schools. 
Section  74.931(e)(2)  requires  that  an 
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Instructional  Television  Fixed  Service 
(ITFS)  licensee  leasing  its  excess 
capacity  to  a  wireless  cable  operator 
provide  at  least  20  hours  per  channel 
per  week  of  ITFS  programming  and 
reserve  an  additional  20  hours  per 
channel  per  week.  This  Notice  of 
Proposed  Rule  Making  proposes  to 
modify  these  rules  so  that  ITFS 
licensees  with  a  group  of  channels  may 
“channel  load”  thoir  minimum  ITFS 
programming  on  only  one  or  two  of 
their  channels.  The  Notice  responds  to 
requests  for  waiver  of  the  minimum 
programming  rules,  filed  in  February 
1992  by  four  ITFS  permittees.  On  July 
23, 1992,  the  Commission  issued  a 
Public  Notice  seeking  comment  on  those 
requests,  urging  commenters  and 
opponents  specifically  to  address  the 
question  of  whether  the  four  requests 
would  best  be  addressed  in  a  waiver 
proceeding  or  in  a  rule  making 
proceeding.  Having  examined  the 
comments,  the  Commission  determined 
that  the  proper  avenue  for  addressing 
the  concerns  in  the  waiver  requests  is  a 
rule  making  proceeding,  initiated  by 
this  Notice. 

DATES:  Comments  are  due  by  June  14, 
1993,  and  reply  comments  are  due  by 
July  29, 1993. 

ADDRESSES:  Federal  Communications 
Commission,  1919  M  Street,  NW., 
Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Anne  Lucey,  Mass  Media  Bureau,  Video 
Services  Division,  Distribution  Services 
Branch,  (202)  632-6357. 

SUPPLEMENTARY  INFORMATION:  This  is  the 
Commission’s  Notice  of  Proposed  Rule 
Making  in  MM  Docket  No.  93-106, 
adopted  on  April  6, 1993  and  released 
on  April  26,  1993. 

The  complete  text  of  this  Notice  of 
Proposed  Rule  Making  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center,  room  239,  at  the  Federal 
Communications  Commission,  1919  M 
Street,  NW.,  Washington,  DC,  20554, 
and  may  also  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service,  at 
(202)  857-3800,  2100  M  Street,  NW.. 
suite  140,  Washington,  DC  20037. 

Notice  of  Proposed  Rule  Making 

1.  On  July  23, 1992,  the  Commission 
issued  a  Public  Notice  seeking  comment 
on  four  petitions  requesting  waiver  of 
our  rules  regarding  the  provision  of 
formal  educational  and  other 
Instructional  Television  Fixed  Service 
(ITFS)  programming  on  every  licensed 
ITFS  channel.  The  Public  Notice  urged 
commenters  and  opponents  specifically 
to  address  the  question  of  whether  the 


four  requests  would  best  be  addressed 
in  a  waiver  proceeding  or  in  a  rule 
making  proceeding.  Having  examined 
the  comments 1  and  die  issue,  we  find, 
for  reasons  set  forth  below,  that  the 
proper  avenue  for  addressing  the 
fundamental  regulatory  concerns 
expressed  in  the  waiver  requests  is  a 
rule  making  proceeding.  Accordingly, 
we  initiate  this  Notice  of  Proposed  Rule 
Making  to  solicit  further  comment  on 
our  minimum  ITFS  programming 
requirements. 

Background 

2.  Since  its  inception  in  1963,  ITFS 
has  had  as  its  primary  purpose  the 
transmission  of  instructional  material  to 
accredited  public  and  private  schools, 
colleges  and  universities  for  the  formal 
education  of  students.  Educational 
Television,  39  F.C.C.  846,  852-53 
(1963),  recon.  denied,  39  F.C.C.  873 
(1964).  We  have  not,  in  the  nearly  30 
years  since  the  inauguration  of  the  ITFS 
service,  deviated  from  that  primary 
purpose  in  fashioning  ITFS  rules,  and 
amendments  to  those  rules.  What  we 
have  calibrated,  however,  is  the  point  of 
equilibrium  in  attempting  to  balance  the 
fixed  educational  purpose  of  ITFS  with 
fluid  factors,  such  as  die  ability  of 
educators  to  finance  the  construction 
and  operation  of  ITFS  facilities,  the 
utilization  of  the  spectrum,  and  the 
growth  of  “wireless  cable”  2  as  a 
competitive  spur  to  conventional  cable 
operators.  Indeed,  upon  initiation  of 
ITFS  in  1963,  we  were  urged  by 
manufacturers  to  expand  eligibility  so  as 
to  encourage  a  great  many  users  to  enter 
the  service,  thereby  increasing  the 
demand  for  equipment  and  lowering 
costs  to  educators.  Id.  at  854.  Instead, 
we  limited  those  who  could  apply  for 
ITFS,  noting  that  "(i]t  would  not  be  in 
the  public  interest  to  create  a  demand 
far  in  excess  of  the  capacity  of  the 
band.”  Id.  The  service,  however,  was 
founded  on  the  principle  that  most  ITFS 
systems  “will  require  more  than  one 
channel  so  that  teaching  material  in 


1  a  list  of  the  parties  filing  comments  and  replies 
is  provided  below,  with  abbreviated  descriptions  of 
associations  and  joint  parties. 

2  “Wireless  cable”  is  a  term  used  to  describe 
Multipoint  Distribution  Service  (MDS)  and 
Multichannel  Multipoint  Distribution  Service 
(MMDS),  which  utilize  over-the-air  microwave 
radio  channels  rather  than  coaxial  or  fiber  optic 
cable  to  deliver  video  material  to  subscribers.  There 
are  12  or  13  channels  available  to  wireless  cable  for 
full-time  use:  11  MMDS  channels,  E1-E4,  F1-F4, 
and  H1-H3;  two  single-channel  MDS  channels 
available  in  50  cities;  and  one  single-channel  MDS 
channel  in  the  rest  of  the  country.  In  addition, 
wireless  cable  has  access  to  the  20  ITFS  channels, 
A1-A4,  B1-B4,  C1-C4,  D1-D4,  and  G1-G4,  on  a 
leased,  part-time  basis.  We  do  not  intend  to  suggest 
by  our  use  of  the  term  “wireless  cable”  that  it 
constitutes  “cable”  service  for  statutory  or 
regulatory  purposes. 


several  subjects  may  be  transmitted 
simultaneously."  Id.  at  846. 

3.  Twenty  years  later,  we 
acknowledged  that  there  was  far  less 
demand  for  ITFS  spectrum  than 
originally  anticipated:  although  the  28 
ITFS  channels  were  heavily  utilized  in 
several  large  metropolitan  areas,  other 
large  metropolitan  areas  had  no  licensed 
ITFS  stations.  Instructional  TV  Fixed 
Service — Report  and  Order  in  Gen. 
Docket  No.  80-112  (Report  and  Order), 

94  F.C.C.  2d  1203, 1214  (1933)  48  FR 
33873,  July  26, 1983,  recon.  denied,  98 
F.C.C.  2d  129  (1984)  49  FR  27147,  July 
2, 1984.  In  addition,  there  was  little 
ITFS  spectrum  in  use  outside  the  large 
metropolitan  areas.  Id.  But  even  as  we 
conceded  the  underutilization  of  ITFS 
spectrum  during  the  first  20  years,  we 
foresaw  an  increase  in  demand  for 
channels  by  institutions  of  higher 
education  tor  the  delivery  of  graduate 
level  training  to  the  workplaces  of 
engineers,  scientists,  and  other 
professionals.  Id.  at  1220.  Conversely, 
the  prognostication  for  ITFS  use  by 
elementary,  junior  high  and  high  school 
systems,  as  well  as  for  delivery  of  health 
services  information,  was  less 
optimistic.  Id.  Thus,  while  reaffirming 
our  belief  in  the  concept  of  spectrum 
reserved  for  educational  service,  we 
reallocated  eight  of  the  28  ITFS 
channels,  the  E-  and  F-channel  groups, 
to  the  burgeoning  wireless  cable  sector. 
Id.  at  1247.  At  the  same  time,  in  concert 
with  our  principle  of  balancing  the 
educational  purpose  of  ITFS,  we 
attempted  to  bolster  ITFS  licensees  by 
permitting  them  to  use  their  excess 
capacity  for  non-ITFS  purposes  in  order 
to  generate  revenues  for  their  facilities. 
Id.  at  1250.  Although  we  initially 
rejected  specific  time  limitations  on 
non-ITFS  use  of  licensee  excess  channel 
capacity,  we  expected  licensees  to 
“utilize  each  of  their  ITFS  main 
channels  substantially  for  legitimate 
ITFS  use.”  Id.  at  1251. 

4.  In  adopting  the  present  quantitative 
minimum  of  weekly  educational 
programming  on  each  ITFS  channel  for 
those  ITFS  licensees  leasing  excess 
capacity,  we  emphasized  that  this  time 
limitation  was  an  “elementary  necessity 
to  guarantee  the  intended  use  of  ITFS 
channels  in  the  face  of  the  revenue¬ 
generating  uses  which  will  also  be 
permitted.”  Instructional  TV  Fixed 
Service — Second  Report  and  Order  in 
MM  Docket  No.  83-523  (Second  Report 
and  Order),  101  F.C.C.  2d  49,  85  (1985) 
50  FR  26736,  June  26, 1985.  In  lieu  of 
a  strict  reservation  scheme,  we 
established  a  minimum  actual  use  of  20 
hours  of  educational  programming  per 
channel  per  week,  with  an  equal, 
readily  recapturable  amount  to  be 
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“preserved”  for  use  at  a  later  time.  This 
recapture  element  harmonized  the 
primary  purpose  of  ITFS,  presentation 
of  educational  programming  for 
instructional  use,  with  the  needs  of  new 
ITFS  entities,  unable  to  commence 
operations  with  a  40-hour  schedule,  and 
the  needs  of  wireless  cable  lessees,  able 
to  provide  service  where  there  would 
otherwise  be  an  “unnecessary  waste  of 
valuable  airtime.”  Id.  However,  we 
specifically  rejected  the  practice  of  day 
loading,  the  shifting  of  all  requisite 
programming  to  one  day  of  the  week, 
and  channel  loading,  the  shifting  of  all 
requisite  programming  to  one  channel. 
Instead,  we  required  that  a  minimum  of 
20  hours  of  actual  use  per  channel  per 
week  of  ITFS  programming  be 
scheduled  at  least  three  hours  each 
weekday,  between  8  a.m.  and  10  p.m., 
and  five  additional  hours,  Monday 
through  Saturday,  between  8  a.m.  and 
10  p.m.  An  additional  20  hours  of  ready 
recapture  time  was  to  be  scheduled  on 
each  channel  with  the  same  scheduling 
restrictions.  Finally,  we  noted  that 
prospective  licensees  which  could  not 
meet  the  established  standards  but 
wished  to  lease  should  consider  the 
feasibility  of  merging  or  sharing 
facilities  with  others  whose  needs  were 
similarly  slight.  Id.  at  88. 

5.  We  ratified  our  commitment  to 
minimum  programming  requirements 
for  ITFS  licensees  leasing  excess 
capacity  in  Report  and  Order  (Wireless 
Cable  Order),  5  F.C.C.  Red  6410,  6416 
(1990)  55  FR  46006,  October  31, 1990, 
underscoring  that  excess  capacity  usage 
is  "ancillary”  and  that  the  ITFS 
spectrum  was  allotted  for  transmission 
of  educational  materials,  not  as  a  source 
of  financial  support  for  educational 
institutions.  Yet,  we  relaxed  our 
minimum  actual  use  requirement  to  12 
hours  per  channel  per  week  for  the  first 
two  years  of  an  ITFS  station  operation 
in  hopes  of  stimulating  ITFS  expansion 
and  facilitating  the  initiation  of  new 
wireless  cable  systems.  Id.  at  6416. 

6.  Upon  reconsideration  of  our  leasing 
restrictions,  we  agreed  that  Section 
74.932,  which  limits  eligibility  to 
accredited  local  educators,  and  Section 
74.931(e),  which  requires  20  hours  per 
channel  per  week  of  actual  educational 
programming  for  those  licensees  leasing 
excess  capacity,  were  sufficient  to 
insure  that  ITFS  licenses  were  not 
secured  merely  to  realize  financial  gain 
from  wireless  cable  operators.  Wireless 
Cable  Order  Recon.,  6  F.C.C.  Red  6764, 
6773-74  (1991)  56  FR  57596,  November 
13, 1991.3  Consequently,  we  revised  the 

5  But  we  cautioned  that  we  would  strictly  enforce 
the  existing  eligibility  rules  and,  if  the  need  arises. 


rules  once  again  to  strike  “the 
appropriate  balance  between  our 
interest  in  promoting  alternative  uses  of 
excess  ITFS  spectrum,  on  the  one  hand, 
and  our  interest  in  ensuring  that  ITFS 
entities  retain  the  right  to  hilly  exploit 
their  ITFS  channels  for  legitimate 
educational  purposes,  on  the  other.”  Id. 
at  6774.  With  regard  to  the  20  hours  per 
channel  per  week  of  actual  use  and  20 
hours  per  channel  per  week  of  recapture 
time,  we  removed  die  time-of-day  and 
hours-per-day  restrictions  permitting 
ITFS  licensees  to  fulfill  the  per  channel 
minimum  required  programming  at  any 
time  of  the  day  and  on  any  day  of  the 
week.  We  also  rendered  the 
recapturability  by  the  ITFS  licensee 
subject  to  one  year’s  written  notice  to 
the  wireless  cable  lessee.  Moreover,  we 
acknowledged  the  permissibility  of 
using  channel  mapping  technology, 
which;  we  believed,  could  meet  both 
our  leasing  restrictions  and  the  lessee’s 
programming  need  for  apparent  full¬ 
time  use  of  the  same  channels.  Channel 
mapping  technology  allows  an  ITFS 
licensee  with  a  staggered  schedule  to 
transmit  ITFS  programming  over  each  of 
the  four  channels  and  a  student-viewer 
to  receive  that  programming  on  what 
appears  to  be  uninterrupted  service  on 
as  few  as  one  channel.  Wireless  cable 
lessees  are  also  able  to  channel  map 
their  commercial  programming  over  the 
channels  so  that  their  subscribers 
receive  what  appears  to  be 
uninterrupted  service  on  as  many  as 
three  channels.  In  sanctioning  the 
utilization  of  channel  mapping,  we 
described  an  arrangement  in  which 
“(t]he  leasing  is  scheduled  on  different 
channels  in  a  staggered  pattern,”  so  that 
”[t]he  subscriber’s  channel  selection  is 
unchanged  and  the  subscriber  is 
unaware  that  the  channel  is 
automatically  switched.”  Id.  We  did  not 
sanction,  however,  the  diversion  of  all 
ITFS  programming  to  one  channel  only, 
nor  did  we  endorse  any  specific  amount 
of  channel  time  that  could  be  mapped 
to  another  channel.  Moreover,  we 
cautioned  ITFS  applicants  that  they 
“should  not  request  more  frequencies 
than  necessary  for  their  educational 
needs.”  Id.  at  6774  n.48. 

7.  Most  recently,  in  order  to  create  a 
“shared  and  symbiotic  use  of 
spectrum,”  we  permitted  wireless  cable 
entities  to  be  licensed  on  a  maximum  of 
eight  of  the  remaining  20  ITFS  channels 
in  communities  where  at  least  eight 
other  ITFS  channels  remain  available  in 
that  area  for  future  ITFS  use.4  Second 

would  consider  restricting  ITFS  eligibility.  Id.  at 
6774  n.47. 

*  For  the  various  restrictions  governing  the 
wireless  cable  entities'  use  of  ITFS  frequencies,  see 


Report  and  Order  in  Gen.  Docket  90-54, 

6  F.C.C.  Red  6792,  6802  (1991)  56  FR 
57808,  November  14, 1991.  We 
provided  ITFS  entities  with  the  right  to 
demand  access  to  those  wireless  cable 
facilities  licensed  on  the  ITFS 
frequencies.  Indeed,  we  allowed  ITFS 
operation  on  all  ITFS  frequencies,  if  the 
demand  for  ITFS  warranted  the  use  of 
all  channels,9  while  limiting  access  to  a 
maximum  of  40  hours  per  channel  per 
week,  with  the  ITFS  operator  entitled  to 
20  of  those  hours  during  specific 

Eeriods  of  the  day.®  This  access 
mitation,  we  noted,  rendered  “the 
outer  limits  of  a  wireless  cable 
operator’s  exposure  to  liability 
measurable,  so  that  it  can  make  a 
reasonable  judgment  as  to  whether  a 
wireless  cable  system  dependent  on 
ITFS  channels  would  be  viable.”  Id.  at 
6803. 

8.  In  February  1992,  four  ITFS 
permittees.  North  American  Catholic 
Educational  Programming  Foundation, 
Inc.,  Spokane  Community  College, 
Spokane  Falls  Community  College,  and 
Gonzaga  University 
Telecommunications  Association  (the 
permittees),  each  submitted  a  revised 
programming  schedule  and  concomitant 
request  for  waiver  of  §§  74.931  (a)  and 
(e)(2)  of  the  Commission’s  Rules. 

Section  74.931(a)  provides  that  every 
authorized  channel  “must  be  used  to 
transmit  formal  educational 
programming  offered  for  credit  to 
enrolled  students  of  accredited 
schools.”  Section  74.931(e)(2)  requires 
that  an  ITFS  licensee  leasing  its  excess 
capacity  to  a  wireless  cable  operator 
provide  at  least  20  hours  per  channel 
per  week  of  ITFS  programming  and 
reserve  an  additional  20  hours  per 
channel  per  week,  subject  to  one  year’s 
advance  written  notification,  for  such 
programming.  The  four  permittees,  each 
authorized  to  operate  four  channels  in 
Spokane,  Washington,7  seek  waiver  of 
these  rules  so  that  each  may  transmit  a 

Second  Report  and  Order,  6  F.C.C.  Red  at  Appendix 
C. 

5  While  no  minimum  amount  of  programming  is 
required  of  an  ITFS  entity  seeking  access  to 
channels  licensed  to  a  wireless  cable  operator,  the 
ITFS  entity  must  utilize  at  least  20  hours  per  week 
on  each  channel  before  requesting  another.  Second 
Report  and  Order,  6  F.C.C  Red  at  6904. 

•An  ITFS  entity  has  an  unqualified  right  to 
transmit  its  programming  for  IS  of  those  20  hours 
between  8  a.m.  and  10  p.m.  Monday  through 
Friday,  excluding  holidays  and  school  vacations, 
and  the  remaining  five  hours  between  8  a.m.  and 
10  p.m.  Monday  through  Saturday.  Id. 

7  The  permittees'  authorizations  are  as  follows: 
Gonzaga  University  Telecommunications 
Association,  B-group  channels  on  WLX-S18;  North 
American  Catholic  Educational  Programming 
Foundation,  Inc.,  C-group  channels  on  WLX-276; 
Spokane  Community  College,  D-group  channels  on 
WLX-515;  and  Spokane  Falls  Community  College, 
G-group  channels  on  WLX-S14. 
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minimum  of  80  hours  of  educational 
programming  on  only  (me  of  its 
channels.  This  schedule  would  allow 
the  permittees  to  Nchannel  load"  their 
minimum  ITFS  program  requirements  of 
20  hours  per  channel  per  week  onto  one 
channel  so  that  each  could  lease  its 
remaining  three  channels  on  a  24-hour 
basis  to  Skyline  Entertainment  Network 
(Spokane)  Limited  Partnership,  a 
wireless  cable  operator  and  the 
permittees’  excess  capacity  lessee.  As 
for  the  demonstration  of  need  for  four 
channels,  a  prerequisite  for  an  ITFS 
license  provided  in  Section  74.902(d), 
the  permittees  assert  that  such  a  need  is 
"self-evident”:  without  four  channels,  a 
wireless  cable  operator  would  be 
unwilling  to  construct  the  ITFS  facility. 

9.  As  we  have  noted  in  the  past,  the 
function  of  a  request  for  waiver  is  not 
to  change  the  general  standard,  a  matter 
in  which  the  opportunity  for  general 
comment  is  a  prerequisite  under  Section 
553(a)  of  the  Administrative  Procedure 
Act,  but  to  justify  an  ad  hoc  exception 
to  that  standard  on  the  ground  that  it 
works  against  the  public  interest  in  the 
particular  case.  VHF  Drop-In 
Proceeding,  90  F.C.C.  2d  160, 166 
(1982),  aff’d  sub  nom.  Springfield 
Television  of  Utah,  Inc.  v.  FCC,  710  F.2d 
620  (10th  Cir.  1983).  However,  a  general 
rule,  deemed  valid  because  its  overall 
objectives  are  in  the  public  interest,  may 
not  be  in  the  public  interest  if  extended 
to  an  applicant  which  proposes  a  new 
service  that  will  not  undermine  the 
policy  served  by  the  rule.  WAIT  Radio 
v.  FCC,  418  F.2d  1153, 1157  (1969). 

Here,  we  find  that  the  permittees, 
authorized  to  operate  ITFS  stations  and 
intending  to  lease  their  excess  capacity 
to  a  wireless  cable  operator,  features 
possessed  by  most  ITFS  licensees,  have 
failed  to  demonstrate  the  "special 
circumstances"  generally  required  to 
trigger  the  "safety  valve”  of  a  waiver 
proceeding.  Id.  Nevertheless,  we  are 
persuaded  that  review  of  our  underlying 
rules  is  warranted.  To  that  end,  we 
initiate  this  rule  making,  on  an 
expedited  basis,  in  order  to  address  the 
issues  raised  by  the  permittees  in  their 
waiver  requests. 

Proposed  Rules  Changes 
Comments 

10.  Although  the  scope  of  the  Public 
Notice  was  limited  to  the  question  of 
whether  the  issue  of  channel  loading 
should  be  addressed  in  a  waiver  or  rule 
making  proceeding,  most  of  the 
commenters,  in  anticipation  of  a  Notice, 
argued  the  advantages  and 
disadvantages  of  modifying  Sections 
74.931  (a)  and  (e)(2).  We  include  some 
of  the  comments  here  in  order  to  lay  the 


foundation  for  an  informed  debate 
regarding  our  proposed  rules  changes.* 

11.  Those  favoring  the  use  of  channel 
loading  argue,  as  did  the  four  permittees 
in  their  waiver  requests,  that  our 
approval  of  the  use  of  channel  mapping 
technology  makes  our  approval  of 
channel  loading  the  "next  logical  step.” 
They  contend  that  since  the  licensee  of 
a  four-channel  ITFS  station  can  stagger 
its  schedule  to  implement  channel 
mapping  so  that  only  one  of  its  channels 
is  employed  at  a  given  time  to  transmit 
ITFS  programming,  and  where  only  one 
of  its  channels  is  ever  employed  for 
receipt  of  that  programming,  the 
Commission  should  "remove  the  fiction 
of  channel  mapping”  and  simply  allow 
licensees  to  transmit  all  required 
programming  on  one  channel  for  receipt 
on  that  channel.  This  would  enable 
wireless  cable  operators  to  lease  three 
channels  on  a  full-time  basis,  necessary 
for  its  commercial  programming, 
without  the  expenses  affiliated  with 
channel  mapping.  The  cost  of  the 
channel  mapping  switch  alone, 
according  to  WCA,  is  $115,000,  in 
.  addition  to  $100,000  for  time-base 
correction  equipment,  $700  per  month 
for  increased  space,  power  and 
environmental  controls  associated  with 
the  switching  equipment,  and  $150  for 
each  set-top  converter  to  be  installed  on 
every  subscriber’s  television  set.9  A 
system  with  10,000  subscribers,  WCA 
estimates,  could  spend  at  least  $1 
million  to  implement  channel  mapping 
alone,  funds  that  could  be  better  spent, 
several  wireless  cable  operators  note, 
developing  additional  systems, 
increasing  the  support  for  educational 
activities,  and  funding  the  addition  of 
new  subscribers.  While  several  wireless 
cable  operators  endorse  retention  of  the 
licensee’s  right  to  simultaneously 
program  all  of  its  licensed  channels  as 
a  “safeguard”  designed  to  ensure  that  an 
educatora’  future  needs  are 
accommodated  in  a  channel  loading 
scheme,  WCA  rejects  such  a  proposal  if 
it  is  mandated  by  the  Commission. 
Although  WCA  supports  ready 
recapture  rights  to  all  channels  if 
negotiated  for  by  the  ITFS  licensee  and 
the  wireless  cable  operator,  it  asserts 
that  required  preservation  of  all 


■Comments  submitted  by  parties  in  response  to 
the  Public  Notice  will  be  maintained  as  part  of  the 
record  in  this  proceeding. 

®ln  addition  to  the  substantial  costs  associated 
with  channel  mapping,  there  arc,  according  to 
WCA,  several  other  drawbacks  to  the  technology:  it 
is  impossible  for  viewers  to  view  one  channel  while 
recording  another  on  a  video  cassette  recorder,  to 
automatically  tape  consecutive  programs  on 
separate  channels,  or  to  utilize  the  "picture-in- 
picture”  features  of  newer  television  and  video 
cassette  recorders  without  the  aid  of  additional 
expensive  equipment 


channels  would  continue  to  necessitate 
the  use  of  channel  mapping  technology, 
in  the  event  the  licensee  were  to 
exercise  its  rights. 

12.  Even  those  educators  opposed  to 
channel  mapping  agree  that  tne 
technology  is  beneficial  because  it 
isolates  educational  from  commercial 
programming,  thereby  avoiding 
situations  where  students  accidentally 
view  adult  commercial  programming 
before  or  after  a  scheduled  educational 
program.  However,  the  major 
disadvantage  to  channel  mapping,  NIA 
notes,  is  that  it  precludes  the 
simultaneous  use  of  ITFS  channels  for 
instructional  use,  "often  relegating  the 
educational  programs  to  one  or  two 
channels.”  And,  channel  loading, 
according  to  NIA,  will  ultimately  lead  to 
the  proposal  that  three  of  the  four  ITFS 
channels  in  each  of  the  five  channel 
groups  be  directly  licensed  to  wireless 
cable  operators.  This,  in  turn,  would 
effectively  terminate  the  “healthy  and 
robust  partnership”  which  derives  from 
balancing  the  protection  of  traditional 
ITFS  use  and  the  growth  of  the  wireless 
cable  industry.  In  contrast,  a  group  of 
commenters,  the  ITFS  Parties,  contends 
that  although  they  are  not  “comfortable” 
with  the  Commission’s  approval  of  the 
use  of  channel  mapping,  they  "see  no 
virtue  in  requiring  tne  reality  of  the  use 
of  ITFS  channels  to  be  different  than  the 
appearance  of  that  use.”  However,  the 
ITFS  Parties  caution,  channel  loading 
mu$t  be  counterbalanced  with 
safeguards  in  order  to  prevent  the  de 
facto  reallocation  of  three  channels  of 
every  ITFS  channel  group.  One  such 
safeguard  suggested  by  the  ITFS  Parties 
is  Commission  review  of  any  ITFS  lease 
permitting  channel  loading  to  ensure 
ready  recapture  on  each  of  the  three 
remaining  channels.  Second,  the  ITFS 
Parties  urge  the  Commission  to  require 
a  heightened  demonstration  of  “bona 
fide  educational  intent”  to  ensure  that 
the  ITFS  licensee  will  actually  provide 
an  educational  service  that  "will  be 
used  by  local  institutions  and  that  its 
future  use  of  the  channels  will  be 
dictated  by  educational  goals,  not  an 
intent  to  maximize  lease  revenues." 

13.  The  panacea  to  the  Commission’s 
difficulties  in  allotting  ITFS  spectrum, 
according  to  many  commenters, 
educators  as  well  as  wireless  cable 
operators,  is  digital  compression. 
Implementation  of  this  technology  may 
soon  make  it  possible  for  the  licensee  of 
a  four-channel  ITFS  station  to 
simultaneously  transmit  40  or  more 
compressed  video  programs  over  the 
station’s  24  MHz  of  spectrum.  But  WCA 
and  NIA  diverge  as  to  how  to  modify 
§§  74.931(a)  and  (e)(2)  to  address  digital 
compression.  WCA  suggests  imposing 
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minimum  formal  educational 
programming  and  other  ITFS 
programming  requirements  on  a  “per 
station"  rather  than  on  a  “per  channel" 
basis,  thereby  encompassing  the  current 
technology  of  channel  mapping,  the 
implementation  of  channel  loading,  as 
well  as  that  of  digital  compression, 
which  may  yield  as  many  as  10  program 
paths  per  channel,  and  of  digital 
advanced  television,  which  may  yield 
only  one  or  two  very  high  quality 
advanced  signals.10  NIA,  conversely, 
views  digital  compression  as  a  guarantor 
of  the  availability  of  20  program  paths, 
or  four  channels  in  five  channel  groups, 
to  be  utilized  substantially  for  ITFS 
programming. 

Discussion 

14.  At  the  outset,  we  must  address  the 
confusion  that  our  recognition  of 
channel  mapping  technology  apparently 
has  engendered.  We  did  not,  in 
sanctioning  the  use  of  channel  mapping, 
intend  to  revise  or  eliminate  the 
requirements  of  our  ITFS  rules 
governing  minimum  instructional  use, 

§  74.931,  or  the  demonstration  of  need 
for  the  number  of  channels  requested, 

§  74.902.  Rather,  we  believed  that 
channel  mapping  might  permit  a  less 
disruptive  scheduling  of  instructional 
and  commercial  uses  of  ITFS  channels 
to  the  benefit  of  both  educational 
institutions  and  wireless  cable 
operators.  We  did  not  envision  that 
channel  mapping  technology  would  be 
utilized  to  an  extreme  by  diverting  all 
instructional  programming  to  only  one 
channel.  However,  we  now  believe  that 
a  relaxation  of  the  per  channel 
minimum  use  requirements  may  be 
appropriate  in  order  to  permit  a  more 
flexible  leasing  scheme  that  will  benefit 
and  nurture  ITFS  operations  during  the 
transition  to  an  era  of  channel 
compression  technology. 

15.  Specifically,  we  propose  to  permit 
ITFS  applicants  to  seek  up  to  four 
channels  where  they  propose  a 
minimum  average  of  20  hours  of  use  per 
channel  per  week,  regardless  of  the 
distribution  of  that  use  via  channel 
mapping.  Thus,  an  ITFS  applicant  could 
request  four  channels  so  long  as  it 


,0The  comments  of  the  four  permittees  which 
originally  sought  waiver  of  our  purpose  and 
permissible  service  rules  propose  that  we  amend 
Section  74.931(e)  to  prescribe  "an  average”  of  20 
hours  per  channel  per  week,  similar  to  that  required 
in  §  74.913(b)(4).  That  section  provides  for  the 
awarding  of  one  comparative  point  to  applicants 
proposing  a  "weekly  schedule  of  21  or  more  average 
hours  per  channel  per  week.”  and  two  points  for 
"41  or  more  average  hours  per  channel  per  week 
of  formal  educational  programming."  As  to 
$  74.931(a).  the  permittees  seem  to  suggest  that  the 
provisions  of  Section  74.931(e)  would  be  exceptions 
to  the  requisite  formal  programming  on  each 
channel. 


proposes  a  minimum  of  80  hours  of 
instructional  use,  even  if  all  80  hours 
are  diverted  to  only  one  of  the  channels. 
Under  such  a  proposal,  there  is  no 
reason  to  prohibit  channel  loading,  as 
opposed  to  channel  mapping,  as  the 
means  for  freeing  up  channels  for 
leasing  to  wireless  cable  operators. 
Indeed,  if  we  allow  the  diversion  of  all 
instructional  programming  to  one 
channel  by  the  use  of  channel  mapping 
technology,  it  is  senseless  to  prohibit 
the  same  result  by  the  use  of  less  costly 
channel  loading.  The  policy  debate  at 
issue  here  is  not  the  mechanism  by 
which  ITFS  channel  time  is  made 
available  to  wireless  cable  operators,  but 
how  we  can  preserve  the  primary 
purpose  of  ITFS  in  light  of  our 
proposals  here.  We  seek  comment  on 
these  proposals,  including  the  benefits 
and  detriments  which  they  may  bring. 
We  recognize  that  the  relaxation  we 
offer  here  carries  certain  risks  and  we 
expressly  invite  comment  on  those 
dangers.  We  are  particularly  interested 
in  comments  addressing  the  issue  of 
whether  and  in  what  manner  this 
proposal  might  constitute  a  de  facto 
reallocation  of  the  ITFS  spectrum,  as 
some  commenters  fear.  At  least 
preliminarily,  we  believe  that  the 
current  needs  of  ITFS  licensees  for 
funding,  of  wireless  cable  operators  for 
channel  capacity,  and  of  the  cable 
subscribing  public  for  viable 
multichannel  alternatives  all  favor  the 
proposal  we  have  outlined.  We  also 
believe,  however,  that  the  period  in 
which  this  approach  may  best  serve 
these  needs  is  limited  in  duration  and 
that  the  proper  balance  of  licensing 
criteria  in  the  ITFS  service  will  be 
deeply  affected  by  the  arrival  of  digital 
compression  technology. 

16.  Accordingly,  we  propose  to 
authorize  the  more  flexible  ITFS 
licensing  described  above  on  a 
temporary  basis,  for  between  three  and 
five  years,  until  digital  compression 
technology  is  a  viable  alternative, 
technologically  and  economically.  We 
believe  this  length  of  time  is  appropriate 
in  view  of  a  report  cited  by  WCA,  which 
heralds  the  imminent  arrival  of  digital 
compression:  Within  two  years  wireless 
cable  operators  will  be  able  to  purchase 
digital  video  compression  decoders  and 
to  install  these  within  subscribers’ 
households.11  Indeed,  in  July  1992,  we 
granted  for  the  first  time  experimental 
licenses  to  two  wireless  cable 
operations,  authorizing  the  use  of  the 
2.5  GHz  band  for  the  testing  of  digital 


”  Vivian  Associates,  Inc.,  Wireless  Cable  and 
Compressed  Video  at  4  (July  21, 1992). 


transmissions.12  We  seek  comment 
regarding  the  duration  of  the  temporary 
period,  emphasizing  that  the  terminus 
should  be  the  anticipated  data  when 
digital  compression  can  be  practically 
implemented.  At  the  expiration  of  the 
temporary  period,  we  shall  examine  the 
state  of  digital  technology.  If  use  of 
digital  compression  is  not  yet  feasible, 
we  may  extend  that  period,  but  if  so,  we 
shall  at  that  time  adapt  our  purpose  and 
permissible  rules  in  light  of  that 
technology.13 

17.  In  proposing  this  interim  measure, 
we  attempt  to  meet  the  wireless  cable 
operators’  asserted  demand  for 
additional  spectrum  without 
reallocating  the  ITFS  spectrum.  We 
acknowledge  the  role  the  wireless  cable 
industry  has  played  in  reinvigorating 
the  ITFS  service, 14  and  we  believe  that 
channel  loading  will  provide  the 
incentive  for  wireless  cable  operators 
which  may  have  been  reluctant  to  invest 
in  a  “partnership”  with  an  educator 
yielding  no  full-time  access  to  ITFS 
channels.  At  the  same  time,  we  stress 
that  this  interim  measure  is  permissive 
only,  and  not  mandatory.  Thus,  those 
educators  desiring  to  transmit 
instructional  programming 
simultaneously  on  every  channel  may 
continue  to  do  so,  leasing  their  excess 
capacity  pursuant  to  the  modified 
minimum  programming  requirements. 
And,  mindful  of  our  long-standing 
commitment  to  the  primary  purpose  of 
ITFS,  we  take  note  of  the  potential  for 
abuse  were  we  to  permit  channel 
loading  without  any  offsetting 
restrictions  upon  its  use.  Therefore,  we 
seek  comment  on  whether  and  what 
additional  means  of  safeguarding  the 
primary  purpose  of  ITFS  in  the  event  we 
permit  the  use  of  channel  loading. 

18.  First,  should  the  use  of  channel 
loading  be  limited  so  as  to  free  up  less 
than  three  full-time  channels  for 
commercial  programming?  Second. 


,2Cross  Country  Telecommunications,  Inc.,  FCC 
File  No.  3233-EX-PL-92,  and  People’s  Choice  TV 
of  Tucson,  FCC  File  No.  3234-EX-PL-92.  were 
granted  those  authorizations. 

13  We  decline,  therefore,  to  now  modify 
§§  74.931(a)  and  (e)  in  anticipation  of  digital 
compression  technology,  as  WCA  would  have  us 
do.  Moreover,  at  the  expiration  of  the  temporary 
period,  we  may  also  be  better  able  to  address  the 
impact  of  high  definition  television,  or  HDTV,  on 
the  ITFS  service. 

14  As  we  noted  in  a  recent  Notice  of  Proposed 
Rule  Making,  in  Amendment  of  part  74  of  the 
Commission's  Rule  with  Regard  to  the  Instructional 
Television  Fixed  Service  in  MM  Docket  No.  93-24, 
8  F.C.C.  Red  1275  (1993)  58  FR  12011,  March  2, 
1993,  new  or  major  change  ITFS  applications  were 
filed  in  fiscal  year  1991  alone.  The  following  year, 
the  number  of  applications  doubled,  with  more 
than  90  percent  of  them  containing  excess  capacity 
lease  agreements  with  wireless  cable  operators 
which  supply  funding  for  the  construction  and 
operation  of  the  ITFS  facilities. 
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should  a  specified  number  of  the 
required  programming  hours  be 
scheduled  during  specified  times  of  the 
day,  such  as  between  the  hours  of  8  a.m. 
and  10  p.m.,  Monday  through  Saturday? 
Third,  should  the  ready  recapture  of  all 
four  channels  be  required  so  that  an 
ITFS  licensee  may  simultaneously 
transmit  its  programming  on  all 
channels  if  the  need  arises?  Or  ready 
recapture  of  only  three  channels?  Or 
two?  Or  one?  Fourth,  should  a 
comparative  advantage  in  mutually 
exclusive  cases  be  awarded  to  those 
applicants  refraining  from  the  use  of 
channel  loading  or  channel  mapping?  If 
so,  what  number  of  merit  points  should 
such  an  applicant  be  entitled  to? 

Finally,  we  seek  comment  on  whether 
there  should  be,  as  suggested  by  the 
ITFS  Parties,  a  heightened 
demonstration  of  bona  fide  educational 
intent  in  order  to  discourage  applicants 
seeking  a  financial  bonanza.  If  so,  what 
should  this  “heightened  demonstration” 
consist  of?  As  to  technical  safeguards, 
we  inquire  whether  those  licensees 
utilizing  channel  loading  should  be 
given  ITFS  protection  for  their  receive 
sites  only  with  regard  to  the  channel  or 
channels  being  utilized  for  ITFS 
programming  while  protection  for  the 
remaining  channels  would  be  limited  to 
the  15-mile  protection  of  §  21.902(d). 
Commenters  are  urged  to  suggest 
additional  changes  which  would 
promote  our  objectives. 

19.  Finally,  in  the  event  we  modify 
§  74.931  (a)  and  (e)(2),  we  may  have  to 
reconcile  §  74.902(d)  with  that  action. 
That  section  provides  that  a  licensee  “is 
limited  to  the  assignment  of  no  more 
than  four  channels  for  use  in  a  single 
area  of  operation”  and  that  the  number 
of  channels  authorized  to  an  applicant 
“will  be  based  on  the  demonstration  of 
need  for  the  number  of  channels 
requested."  Several  commenters 
favoring  channel  loading,  suggest  that 
because  §  74.902(d)  was  not 
undermined  by  channel  mapping,  it  is, 
therefore,  not  undermined  by  channel 
loading.  As  for  demonstration  of  need 
for  the  channels  requested,  the 


permittees  seeking  waiver  of  our  rules 
assert,  as  noted  above,  that  the  need  for 
four  channels  is  "self-evident.”  They 
insist  that  an  authorization  of  fewer 
than  four  channels  renders  an  ITFS 
licensee  undesirable  to  wireless  cable 
operator  willing  to  finance  the 
construction  and  operation  of  a  station 
in  exchange  for  an  excess  capacity  lease 
agreement.  Moreover,  these  commenters 
contend,  the  educator-licensee’s  ready 
recapture  rights  of  the  remaining 
channels  for  simultaneous  transmission 
of  ITFS  programming  comports  with  the 
required  demonstration  of  need  of 
§  74.902(d).  We  seek  additional 
comments  on  these  issues. 

Procedural  Matters 

20.  Pursuant  to  applicable  procedures 
set  forth  in  §§  1.415  and  1.419  of  the 
Commission’s  Rules,  47  CFR  1.415  and 
1.419,  interested  parties  may  file 
comments  on  or  before  June  14, 1993, 
and  reply  comments  on  or  before  July 
29, 1993.  All  relevant  and  timely 
comments  will  be  considered  by  the 
Commission  before  taking  further  action 
in  this  proceeding.  To  file  formally  in 
this  proceeding,  participants  must  file 
an  original  and  four  copies  of  all 
comments,  reply  comments  and 
supporting  comments.  If  participants 
want  each  Commissioner  to  receive  a 
personal  copy  of  their  comments,  an 
original  and  nine  copies  must  be  filed. 
Comments  and  reply  comments  should 
be  sent  to  Office  of  the  Secretary, 

Federal  Communications  Commission, 
Washington,  DC  20554. 

21.  For  further  information 
concerning  this  Notice  of  Proposed  Rule 
Making,  contact  Anne  Lucey  (202-632- 
6357),  Mass  Media  Bureau,  Video 
Services  Division,  Distribution  Services 
Branch,  Federal  Communications 
Commission,  Washington,  DC  20554. 

List  of  Commenters 

Initial  Comments 

1.  Maureen  Smith,  Executive  Director  of 

Telicare 

2.  North  American  Catholic  Educational 

Programming  Foundation,  Inc. 


3.  Community  Telecommunications 
Network 

4.  Joint  Comments  of  ITFS  Parties: 
Association  for  Higher  Education  of 
North  Texas;  Arizona  Board  of 
Regents  for  Benefit  of  the  University 
of  Arizona,  Iowa  Public  Broadcasting 
Board;  Regents  of  the  University  of 
New  Mexico  and  Board  of  Education 
of  the  City  of  Albuquerque,  New 
Mexico;  South  Carolina  Educational 
Television  Commission;  State  of 
Wisconsin — Educational 
Communications  Board,  and  the 
University  of  Maine  System  (ITFS 
Parties) 

5.  WJB-TV  Ft.  Pierce  Limited 
Partnership  and  WJB-TV  Melbourne 
Limited  Partnership 

6.  Twenty-One  Wireless  Cable  Licensees 
and  Operators 

7.  Clarendon  Foundation 

8.  Cross  Country  Telecommunications, 

Inc.  , 

9.  Ruralvision  South  and  Ruralvision 
Central 

10.  Wireless  Cable  Association 
International,  Inc.  (WCA) 

11.  Skyline  Entertainment  Network 
(Spokane)  Limited  Partnership, 
Spokane  Community  College, 

Spokane  Falls  Community  College, 
and  Gonzaga  University 
Telecommunications  Association 

12.  Specchio  Developers  Investment 
Corp. 

13.  American  Wireless  Systems,  Inc. 

14.  The  Consortium  of  Concerned 
Wireless  Cable  Operators 

15.  National  ITFS  Association  (NLA.) 

16.  Vermont  Wireless  Consortium 

17.  Trans  Video  Communications,  Inc. 

Reply  Comments 

1.  National  ITFS  Association  (NLA) 

2.  Wireless  Cable  Association 
International,  Inc.  (WCA) 

Federal  Communications  Commission. 

Donna  R.  Searcy, 

Secretary. 

(FR  Doc.  93-10511  Filed  5-4-93;  8:45  amj 
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DEPARTMENT  OF  AGRICULTURE 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

April  30. 1993. 

The  Department  of  Agriculture  has 
'submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extension,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection; 

(2)  Title  of  the  information  collection; 

(3)  Form  numbers),  if  applicable; 

(4)  How  often  the  information  is 
requested; 

(5)  Who  will  be  required  or  asked  to 
report; 

(6)  An  estimate  of  the  number  of 
responses; 

(7)  An  estimate  of  the  total  number  of 
hours  needed  to  provide  the 
information; 

(8)  Name  and  telephone  number  of 
the  agency  contact  person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  Officer, 
USDA,  OIRM.  room  404-W  Admin. 
Bldg.,  Washington,  DC  20250,  (202) 
690-2118. 

Revision 

•  Agricultural  Stabilization  and 
Conservation  Service 
7  CFR  Parts  1413, 1477,  and  1478- 
Disaster  Payments  and  Disaster 
Assistance  Programs. 

CCC— 441,  441A,  441W,  441  Income. 

440;  ASCS-574,  574-1,  658. 

On  occasion. 

Farms;  19,217,530  responses;  4,279,383 
hours. 


Diane  Sharp  (202)  720-4667. 

Larry  K.  Roberson, 

Deputy  Department  Clearance  Officer. 

[FR  Doc.  93-10593  Filed  5-4-93;  8:45  ami 
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Agricultural  Marketing  Service 

Meeting  for  National  Organic 
Standards  Board  (NOSB) 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act  (Pub. 

L.  No.  92-463),  as  amended,  the 
Agricultural  Marketing  Service  (AMS) 
announces  a  forthcoming  meeting  of  the 
NOSB. 

DATES  AND  TIME:  May  16-21, 1993,  8  a.m. 
to  7  p.m. 

ADDRESSES:  Rodale  Research  Institute, 
611  Siegfriedale  Road.  Kutztown, 
Pennsylvania.  All  meetings  of  the  NOSB 
for  the  week  will  be  held  at  that  address. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Harold  S.  Ricker,  Staff  Director,  NOSB, 
room  4006  South  Building,  USDA, 

AMS,  Transportation  and  Marketing 
Division,  P.O.  Box  96456,  Washington, 
DC  20090-6456.  Phone  202/720-2704. 
SUPPLEMENTARY  INFORMATION:  Section 
2119  (7  U.S.C.  6518),  of  the  Food, 
Agriculture,  Conservation,  and  Trade 
Act  of  1990  (FACT  Act),  as  amended  (7 
U.S.C.  6501  et  seq.),  requires 
establishment  of  a  NOSB.  The  purpose 
of  the  Board  is  to  assist  in  the 
development  of  standards  for  substances 
to  be  used  in  organic  production  and  to 
advise  the  Secretary  on  any  other 
aspects  of  the  implementation  of  Title 
XXI  of  the  Fact  Act  The  NOSB  met  for 
the  first  time  in  Washington,  DC,  in 
March  1992  and  formed  six  committees 
to  work  on  various  aspects  of  the 
program.  The  committees  are:  Crops 
Standards;  Processing,  Labeling  and 
Packaging;  Livestock  Standards; 
Accreditation;  National  Materials  List; 
and  International  Issues. 

Purpose  and  Agenda 

The  Sunday  morning  meeting  of 
NOSB  will  be  a  full  board  meeting.  The 
Sunday  afternoon  session  will  be  given 
over  to  public  comment.  The  Board  will 
hold  plenary  sessions  all  day  on 
Monday,  May  17, 1993,  and  Tuesday, 


May  18, 1993,  to  hear  and  discuss 
reports  from  the  six  working 
committees.  Wednesday  and  Thursday 
mornings,  (May  19-20, 1993)  will  be 
devoted  to  Committee  meetings.  The 
full  board  will  reconvene  Thursday 
afternoon  and  Friday  morning,  with 
adjournment  scheduled  for  noon  on 
Friday. 

Topics  to  be  covered  include  position 
papers  on  product  ingredients  and 
labeling  developed  by  the  Processing 
Committee;  organic  farm  plan,  residue 
testing,  irrigation  water  quality,  planting 
stock  policies,  and  requirements  for 
split  operations  developed  by  the  Crops 
Committee;  a  comprehensive  livestock 
production  practices  position  paper 
including  health  care  standards, 
husbandry,  transportation,  and 
recordkeeping  and  audit  trail  developed 
by  the  Livestock  Committee;  and 
discussion  of  materials  being  developed 
by  the  various  committees  for 
consideration  for  the  National  List.  In 
addition,  the  Board  will  develop  plans 
for  its  operations  in  light  of  budgetary 
limitations. 

A  final  agenda  is  available.  Persons 
requesting  copies  should  contact  Ms. 
Faith  Ashton  at  the  above  address  or 
phone  number. 

Type  of  Meeting 

All  meetings  will  be  open  to  the 
public.  Individuals  and  organizations 
wishing  to  provide  written  comments 
on  these  issues  or  to  express  public 
comment  on  any  organic  issues  should 
forward  the  request  to  Dr.  Harold  S. 
Ricker  at  the  above  address  or  FAXED 
to  202/690-0338  by  May  12,  1993,  in 
order  to  be  scheduled.  The  NOSB  has 
scheduled  time  for  public  input  on 
Sunday,  May  16, 1993,  beginning  at  1 
p.m.  and  continuing  until  5  p.m.  While 
people  may  sign  up  to  speck  at  the  door, 
advance  scheduling  assures  an 
opportunity  in  the  time  allowed  and 
helps  the  NOSB  plan  its  activities.  Each 
individual  or  organization  will  be 
allocated  10  minutes  for  presenting 
orally  the  key  issues  of  concern,  and 
should  provide  copies  of  written 
material  elaborating  on  those  issues  for 
the  Committees. 

During  Committee  presentations  to 
the  Board  on  Monday,  May  17, 1993, 
and  Tuesday,  May  18, 1993,  discussion 
will  be  limited  to  Board  and  Staff 
members  only,  but  time  has  been 
allocated  immediately  after  each  session 
for  receiving  public  comments  on  the 
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issues  relevant  to  the  previous 
discussion. 

Dated:  April  29, 1993. 

L.P.  Mossaro, 

Acting  Administrator. 

1FR  Doc.  93-10597  Filed  5-1-93;  8:45  am) 
BILLING  CODE  3410-02-P 


Forest  Service 

Newspapers  Used  for  Publication  of 
Legal  Notice  of  Appealable  Decisions 
for  Pacific  Northwest  Region,  OR  and 
WA 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Notice. 

SUMMARY:  This  notice  lists  the 
newspapers  that  will  be  used  by  all 
ranger  districts,  forests,  and  the 
Regional  Office  of  the  Pacific  Northwest 
Region  to  publish  legal  notice  of  all 
decisions  subject  to  appeal  under  36 
CFR  part  217.  This  action  is  necessary 
to  implement  the  Secretary  of 
Agriculture’s  final  rule  amending  the 
Forest  Service  administrative  appeal 
procedures,  which  was  signed  on 
December  5, 1990  and  was  published  in 
the  Federal  Register  on  February  6, 

1991  (56  FR  4914).  The  intended  effect 
of  this  action  is  to  inform  interested 
members  of  the  public  which 
newspapers  will  be  used  to  publish 
legal  notices  of  decisions,  thereby 
allowing  them  to  receive  constructive 
notice  of  a  decision,  to  provide  clear 
evidence  of  timely  notice,  and  to 
achieve  consistency  in  administering 
the  appeals  process. 

DATES:  Publication  of  legal  notices  in 
the  listed  newspapers  will  begin  with 
decisions  subject  to  appeal  that  are 
made  on  or  after  April  30, 1993.  The  list 
of  newspapers  will  remain  in  effect 
until  October  1993  when  another  notice 
will  be  published  in  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  L.  Schuler,  Regional  Appeals 
Coordinator,  Pacific  Northwest  Region, 
P.O.  Box  3623,  Portland,  Oregon  97208- 
3628,  phone:  (503)  326-2322. 
SUPPLEMENTARY  INFORMATION:  On 
December  5, 1990  the  Deputy  Secretary 
of  Agriculture  signed  a  final  rule 
amending  the  administrative  appeal 
procedures  36  CFR  part  217  of  the 
Forest  Service  to  require  publication  of 
legal  notice  in  a  newspaper  of  general 
circulation  of  all  decisions  subject  to 
appeal!  This  newspaper  publication  of 
notices  of  decisions  is  in  addition  to 
direct  notice  to  those  who  have 
requested  notice  in  writing  and  to  those 


known  to  be  interested  and  affected  by 
a  specific  decision. 

The  legal  notice  is  to  identify:  the 
decision  by  title  and  subject  matter;  the 
date  of  the  decision;  the  name  and  title 
of  the  official  making  the  decision;  and 
how  to  obtain  copies  of  the  decision.  In 
addition,  the  notice  is  to  state  the  date 
the  appeal  period  begins  is  the  day 
following  publication  of  the  notice. 

In  addition  to  the  principal 
newspaper  listed  for  each  unit,  some 
forest  supervisors  and  district  rangers 
have  listed  newspapers  providing 
additional  notice  of  their  decisions.  The 
timeframe  for  appeal  shall  be  based  on 
the  date  of  publication  of  the  notice  in 
the  first  (principal)  newspaper  listed  for 
each  unit. 

The  newspapers  to  be  used  are  as 
follows: 

Pacific  Northwest  Regional  Office 

Pacific  Northwest  Regional  Forester 
decisions  on  Oregon  National 
Forests: 

The  Oregonian,  Portland,  Oregon 
Pacific  Northwest  regional  Forester 
decisions  on  Washington  National 
Forests: 

The  Seattle  Post-Intelligencer,  Seattle, 
Washington 

Columbia  Gorge  National  Scenic  Area 
Manager  decisions: 

The  Oregonian,  Portland,  Oregon 
Newspapers  providing  additional  notice 
for  Area  Manager  decisions: 

Hood  River  News,  Hood  River, 

Oregon 

The  Dallas  Chronicle,  Dallas,  Oregon 
Columbian,  Vancouver,  Washington 

Oregon  National  Forests 

Deschutes  National  Forest 

Deschutes  Forest  Supervisors  decisions: 

The  Bulletin,  Bend  Oregon 
Bend  District  Ranger  decisions: 

The  Bulletin,  Bend,  Oregon 
Crescent  District  Ranger  decisions: 

The  Bulletin,  Bend,  Oregon 
Fort  Rock  District  Ranger  decisions: 

The  Bulletin,  Bend,  Oregon 
Sister  District  Ranger  decisions: 

Sisters  Nugget,  Sisters,  Oregon 
Bend  Pine  Nursery  Managers  decisions: 

The  Bulletin,  Bend,  Oregon 
Redmond  Air  Center  Managers 
decisions: 

The  Bulletin,  Bend,  Oregon 
Fremont  National  Forest 

Fremont  Forest  Supervisor  decisions: 
Herald  and  News,  Klamath  Falls, 
Oregon 

Newspapers  providing  additional  notice 
for  Fremont  Forest  Supervisor 
decisions: 

Lake  County  Examiner,  Lakeview, 


Oregon 

The  Bulletin,  Bend,  Oregon 
Bly  District. Ranger  decisions: 

Herald  and  News,  Klamath  Falls, 
Oregon 

Lakeview  District  Ranger  decisions: 

Lake  County  Examiner,  Lakeview, 
Oregon 

Paisley  District  Ranger  decisions: 

Lake  County  Examiner,  Lakeview, 
Oregon 

Silver  Lake  District  Ranger  decisions: 
Herald  and  News,  Klamath  Falls, 
Oregon 

Newspaper  providing  additional  notice 
of  Silver  Lake  decisions: 

The  Bulletin,  Bend,  Oregon 

Malheur  National  Forest 

Malheur  Forest  Supervisor  decisions: 
Blue  Mountain  Eagle.  John  Day, 
Oregon 

Bear  Valley  District  Ranger  decisions: 
Blue  Mountain  Eagle,  John  Day, 
Oregon 

Bums  District  Ranger  decisions: 

Bums  Times  Herald,  Bums,  Oregon 
Long  Creek  District  Ranger  decisions: 
Blue  Mountain  Eagle,  John  Day, 
Oregon 

Prairie  City  District  Ranger  decisions: 
Blue  Mountain  Eagle,  John  Day, 
Oregon 

Mt  Hood  National  Forest 

Mt  Hood  Forest  Supervisor  decisions: 

The  Oregonian,  Portland,  Oregon 
Barlow  District  Ranger  decisions: 

The  Oregonian,  Portland,  Oregon 
Bear  Springs  District  Ranger  decisions: 

The  Oregonian,  Portland,  Oregon 
Clackamas  District  Ranger  decisions: 

The  Oregonian,  Portland,  Oregon 
Columbia  Gorge  District  Ranger 
decisions: 

The  Oregonian,  Portland,  Oregon 
Estacada  District  Ranger  decisions: 

The  Oregonian,  Portland,  Oregon 
Hood  River  District  Ranger  decisions: 

The  Oregonian,  Portland,  Oregon 
Zigzag  District  Ranger  decisions: 

The  Oregonian,  Portland,  Oregon 

Ochoco  National  Forest 

Ochoco  Forest  Supervisor  decisions: 

The  Bulletin,  Bend,  Oregon 
Newspapers  providing  additional  notice 
of  Ochoco  Forest  Supervisor 
decisions: 

Bums  Times/Herald,  Bums,  Oregon 
Central  Oregonian,  Prineville,  Oregon 
Big  Summit  District  Ranger  decisions: 

The  Bulletin,  Bend,  Oregon 
Crooked  River  National  Grassland 
District  Ranger  decisions: 

The  Bulletin,  Bend,  Oregon 
Newpapers  providing  additional  notice 
of  Grassland  decisions: 

Madras  Pioneer,  Madras,  Oregon 
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Paulina  District  Ranger  decisions: 

The  Bulletin,  Bend,  Oregon 
Newspapers  providing  additional  notice 
of  Paulina  decisions: 

Blue  Mountain  Eagle,  John  Day. 
Orman 

Prineville  District  Ranger  decisions: 

The  Bulletin,  Bend,  Orecon 
Newspapers  providing  additional  notice 
of  Prineville  decisions: 

Central  Oregonian,  Prineville,  Oregon 
Snow  Mountain  District  Ranger 
decisions: 

The  Bulletin,  Bend,  Oregon 
Newspapers  providing  additional  notice 
of  Snow  Mountain  decisions: 

Bums  Times/Herald.  Bums.  Oregon 

Rogue  River  National  Forest 

Rogue  River  Forest  Supervisor 
decisions: 


Mail  Tribune,  Medford,  Oregon 


Ashland  District  Ranger  decisions: 

Mail  Tribune,  Medford,  Oregon 

Butte  Falls  District  Ranger  decisions: 

Mail  Tribune,  Medford,  Oregon 

J.  Herbert  Stone  Nursery  Managers 
decisions: 

Mail  Tribune,  Medford,  Oregon 

Prospect  District  Ranger  decisions: 

Mail  Tribune,  Medford,  Oregon 

Siskiyou  National  Forest 

Sisikiyou  Forest  Supervisor  decisions: 

Grants  Pass  Courier,  Grants  Pass, 
Oregon 

Chetco  District  Ranger  decisions: 

Curry  Coastal  Pilot,  Brookings, 

Oregon 

Galice  District  Ranger  decisions: 

Grants  Pass  Courier,  Grants  Pass, 
Oregon 

Cold  Beach  District  Ranger  decisions: 

Curry  County  Reporter,  Gold  Beach, 
Oregon 

Illinois  Valley  District  Ranger  decisions: 

Grants  Pass  Courier,  Grants  Pass, 
Oregon 

Powers  District  Ranger  decisions: 

The  World,  Coos  Bay,  Oregon 

Newspaper  providing  additional  notice 
of  Powers  decisions: 

Curry  County  Reporter,  Gold  Beach, 
Oregon 

Siuslaw  National  Forest 

Siuslaw  Forest  Supervisor  decisions: 

Corvallis  Gazette-Times,  Corvallis, 

Oregon 

Alsea  District  Ranger  decisions: 

Corvallis  Gazette-Times,  Corvallis, 
Oregon 

Hebo  District  Ranger  decisions: 

Headlight  Herald,  Tillamook,  Oregon 

Mapleton  District  Ranger  decisions: 

Siuslaw  News.  Florence,  Oregon 

Oregon  Dunes  National  Recreational 
Area  Manager  decisions: 


The  World.  Coos  Bay.  Oregon 
Waldport  District  Ranger  decisions: 
Newport  News  Tunes.  Newport. 
Oregon 

Umatilla  National  Forest 

Umatilla  Forest  Supervisor  decisions: 

East  Oregonian,  Pandleton,  Oregon 
Heppner  District  Ranger  decisions: 

East  Oregonian.  Pendleton,  Oregon 
North  Fork  John  Day  District  Ranger 
decisions: 

East  Oregonian,  Pendleton,  Oregon 
Pomeroy  District  Ranger  decisions: 

East  Oregonian,  Pendleton,  Oregon 
Walla  Walla  District  Ranger  decisions: 
East  Oregonian.  Pendleton,  Oregon 

Umpqua  National  Forest 

Umpqua  Forest  Supervisor  decisions: 

The  News-Review,  Roseburg,  Oregon 
Cottage  Grove  District  Ranger  decisions: 

The  News-Review,  Roseburg,  Oregon 
Diamond  Lake  District  Ranger  decisions: 

The  News-Review,  Roseburg,  Oregon 
North  Umpqua  District  Ranger 
decisions: 

The  News-Review,  Roseburg,  Oregon 
Tiller  District  Ranger  decisions: 

The  News-Review,  Roseburg,  Oregon 
Dorena  Tree  Improvement  Center 
Manager  decisions: 

The  News-Review,  Roseburg.  Oregon 

Wallowa-Whitman  National  Forest 

Wallowa-Whitman  Forest  Supervisor 
decisions: 

Baker  City  Herald,  Baker  City,  Oregon 
Baker  District  Ranger  decisions: 

Baker  City  Herald,  Baker  City,  Oregon 
Eagle  Cap  District  Ranger  decisions: 
Wallowa  County  Chieftain, 

Enterprise,  Oregon 

Hells  Canyon  National  Recreation  Area 
Ranger  decisions: 

Occurring  in  Oregon — 

Wallowa  County  Chieftain, 

Enterprise,  Oregon 
Occurring  in  Idaho — 

Lewiston  Morning  Tribune,  Lewiston, 
ID 

La  Grande  District  Ranger  decision: 

The  Observer,  La  Grande,  Oregon 
Pine  District  Ranger  decisions: 

Baker  City  Herald,  Baker  City.  Oregon 
Unity  District  Ranger  decisions: 

Baker  City  Herald,  Baker  City,  Oregon 
Wallowa  Valley  District  Ranger 
decisions: 

Wallowa  County  Chieftain. 

Enterprise,  Oregon 

Willamette  National  Forest 

Willamette  Forest  Supervisor  decisions: 

Register-Guard,  Eugene,  Oregon 
Newspapers  providing  additional  notice 
of  Willamette  Forest  Supervisor 
decisions: 

Salem  Statesman-Journal.  Salem. 


Oregon 

Albany  Democrat  Herald,  Albany. 
Oregon 

Blue  River  District  Ranger  decisions: 

Register-Guard,  Eugene,  Oregon 
Newspapers  providing  additional  notice 
of  Blue  River  decisions: 

Salem  Statesman-Journal,  Salem, 
Oregon 

Albany  Democrat  Herald.  Albany, 
Oregon 

Detroit  District  Ranger  decisions: 

Register-Guard,  Eugene,  Oregon 
Newspapers  providing  additional  notice 
of  Detroit  decisions: 

Salem  Statesman- Journal,  Salem, 
Oregon 

Albany  Democrat  Herald,  Albany, 
Oregon 

Lowell  District  Ranger  decisions: 

Register-Guard,  Eugene,  Oregon 
Newspapers  providing  additional  notice 
of  Lowell  decisions: 

Salem  Statesman-Journal,  Salem, 
Oregon 

Alban  Democrat  Herald,  Albany, 
Oregon 

McKenzie  District  Ranger  decisions: 

Register-Guard,  Eugene,  Oregon 
Newspapers  providing  additional  notice 
of  McKenzie  decisions: 

Salem  Statesman-Journal,  Salem, 
Oregon 

Albany  Democrat  Herald,  Albany, 
Oregon 

Oakridge  District  Ranger  decisions: 

Register-Guard,  Eugene,  Oregon 
Newspapers  providing  additional  notice 
of  Oakridge  decisions: 

Salem  Statesman-Journal,  Salem, 
Oregon 

Albany  Democrat  Herald,  Albany, 
Oregon 

Rigdon  District  Ranger  decisions: 

Register-Guard,  Eugene,  Oregon 
Newspapers  providing  additional  notice 
of  Rigdon  decisions: 

Salem  Statesman-Journal,  Salem, 
Oregon 

Albany  Democrat  Herald,  Albany, 
Oregon 

Sweet  Home  District  Ranger  decisions: 

Register-Guard,  Eugene,  Oregon 
Newspapers  providing  additional  notice 
of  Sweet  Home  decisions: 

Salem  Statesman- Journal,  Salem, 
Oregon 

Albany  Democrat  Herald,  Albany, 
Oregon 

Winema  National  Forest 

Winema  Forest  Supervisor  decisions: 

Herald  and  News,  Klamath  Falls, 
Oregon 

Chemuit  District  Ranger  decisions: 

Herald  and  News,  Klamath  Falls, 
Oregon 

Chiloquin  District  Ranger  decisions: 

Herald  and  News,  Klamath  Falls, 
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Oregon 

Klamath  District  Ranger  decisions: 
Herald  and  News,  Klamath  Falls, 
Oregon 

Washington  National  Forests 

Colville  National  Forest 

Colville  Forest  Supervisor  decisions: 

Statesman-Examiner,  Colville,  WA 
Colville  District  Ranger  decisions: 

Statesman-Examiner,  Colville,  WA 
Kettle  Falls  District  Ranger  decisions: 

Statesman-Examiner,  Colville,  WA 
Newport  District  Ranger  decisions: 

Newport  Miner,  Newport,  WA 
Republic  District  Ranger  decisions: 

Republic  News  Miner,  Republic,  WA 
Sullivan  Lake  District  Ranger  decisions: 
Newport  Miner,  Newport,  WA 

Gifford  Pinchot  National  Forest 
Gifford  Pinchot  Forest  Supervisor 
decisions: 

Columbian,  Vancouver,  Washington 
Mt  Saint  Helens  National  Monument 
Manager  decisions: 

Columbian,  Vancouver,  Washington 
Mt.  Adams  District  Ranger  decisions: 
Enterprise,  White  Salmon, 

Washington 

Packwood  District  Ranger  decisions: 

Chronicle,  Chehalis,  Washington 
Randle  District  Ranger  decisions: 

Columbian.  Vancouver,  Washington 
Wind  River  District  Ranger  decisions: 
Columbian,  Vancouver,  Washington 

Mt.  Baker-Snoqualmie  National  Forest 

Mt.  Baker-Snoqualmie  Forest  Supervisor 
decisions: 

Seattle  Post-Intelligencer,  Seattle, 
Washington 

Darrington  District  Ranger  decisions: 

Everett  Herald,  Everett,  Washington 
Mt.  Baker  District  Ranger  decisions: 
Skagit  Valley  Herald,  Mt.  Vernon, 
Washington 

North  Bend  District  Ranger  decisions: 
Valley  Record,  North  Bend, 
Washington 

Skykomish  District  Ranger  decisions: 

Everett  Herald,  Everett,  Washington 
White  River  District  Ranger  decisions: 
Enumclaw  Courier  Herald, 

Enumclaw,  Washington 

Okanagon  National  Forest 

Okanagon  Forest  Supervisor  decisions: 

Omak  Chronicle,  Omak,  Washington 
Tonasket  District  Ranger  decisions: 

The  Gazette-Tribune,  Oroville, 
Washington 

Twisp  District  Ranger  decisions: 
Methow  Valley  News,  Twisp, 
Washington 

Winthrop  District  Ranger  decisions: 
Methow  Valley  News,  Twisp, 
Washington 

Olympic  National  Forest 
Olympic  Forest  Supervisor  decisions: 


The  Olympian,  Olympia,  Washington 
Newspaper  providing  additional  notice 
for  Olympic  Forest  Supervisor 
decisions: 

Mason  County  Journal,  Shelton 
Washington 

Daily  World,  Aberdeen,  Washington 

Pennisula  Daily  News,  Port  Angeles, 
Washington 

Bremerton  Sun,  Bremerton, 
Washington 

Hood  Canal  District  Ranger  decisions: 

Mason  County  Journal,  Shelton, 
Washington 

Quilicene  District  Ranger  decisions: 

Pennisula  Daily  News,  Port  Angeles, 
Washington 

Newspaper  providing  additional  notice 
for  Quilicene  decisions: 

Bremerton  Sun,  Bremerton, 
Washington 

Quinault  District  Ranger  decisions: 

The  Daily  World,  Aberdeen, 
Washington 

Soleduck  District  Ranger  decisions: 

The  Forks  Forum,  Forks,  Washington 

Wenatchee  National  Forest 

Wenatchee  Forest  Supervisor  decisions: 

The  Wenatchee  World,  Wenatchee, 
Washington 

Newspaper  providing  additional  notice 
for  Wenatchee  Forest  Supervisor 
decisions: 

The  Yakima  Herald-Republic, 

Yakima,  Washington 
Chelan  District  Ranger  decisions: 

The  Wenatchee  World,  Wenatchee, 
Washington  * 

Newspaper  providing  additional  notice 
for  Chelan  decisions: 

The  Yakima  Herald-Republic, 

Yakima,  Washington 
Cle  Elum  District  Ranger  decisions: 

The  Wenatchee  World,  Wenatchee, 
Washington 

Newspaper  providing  additional  notice 
for  Cle  Elum  decisions: 

The  Yakima  Herald-Republic, 

Yakima,  Washington 
Entiat  District  Ranger  decisions: 

The  Wenatchee  World,  Wenatchee, 
Washington 

Newspapers  providing  additional  notice 
for  Entiat  decisions: 

The  Yakima  Herald-Republic, 

Yakima,  Washington 
Lake  Wenatchee  District  Ranger 
decisions: 

The  Wenatchee  World,  Wenatchee, 
Washington 

Newspaper  providing  additional  notice 
for  Lake  Wenatchee  decisions: 

The  Yakima  Herald-Republic, 

Yakima,  Washington 
Leavenworth  District  Ranger  decisions: 

The  Wenatchee  World,  Wenatchee, 
Washington 

Newspaper  providing  additional  notice 
for  Leavenworth  decisions: 


The  Yakima  Herald-Republic, 
Yakima,  Washington 
Naches  District  Ranger  decisions: 

The  Wenatchee  World,  Wenatchee, 
Washington 

Newspaper  providing  additional  notice 
for  Naches  decisions: 

The  Yakima  Herald-Republic, 
Yakima,  Washington 
Dated:  April  29, 1993. 

Robert  T.  Jacobs, 

Deputy  Regional  Forester. 

IFR  Doc.  93-10530  Filed  5-4-93;  8:45  ami 
BILLING  CODE  3410-11-41 


Exempt  Decision  for  Indianberry 
Salvage  From  Appeal,  Umatilla 
National  Forest,  OR 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Notice  to  Exempt  decision  from 
administrative  appeal. 

SUMMARY:  This  is  a  notification  that  the 
decision  to  implement  the  Indianberry 
Salvage,  located  on  the  North  Fork  Jonn 
Day  Ranger  District,  Umatilla  National 
Forest  is  exempted  from  appeal.  This  is 
in  conformance  with  provisions  of  36 
CFR  217.4(a)(ll)  as  published  in  the 
Federal  Register  on  January  23, 1989 
(54  FR  3342). 

EFFECTIVE  DATE:  May  5, 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  Jeff 
Blackwood,  Forest  Supervisor,  Umatilla 
National  Forest,  2517  SW  Hailey 
Avenue,  Pendleton,  Oregon  97801;  or 
Craig  Smith-Dixon,  District  Ranger, 
North  Fork  John  Day  Ranger  District, 
P.O.  Box  158,  Ukiah,  Oregon  97880, 
phone  (503)  276-3811. 

SUPPLEMENTARY  INFORMATION:  In  the  fall 
of  1990  the  Indianberry  Planning  Area 
was  identified  for  analysis  due  to  the 
western  spruce  budworm  and'  bark 
beetle  infestations  which  were  resulting 
in  tree  and  stand  mortality  and  reduced 
big  game  cover.  Fuel  loadings  have  also 
increased  due  to  tree  mortality.  This  has 
created  a  hazardous  situation  that  could 
result  in  moderate  to  high  intensity 
wildfires.  In  the  summer  of  1991,  a 
district  interdisciplinary  team  (IDT) 
surveyed  the  Indianberry  Planning  Area 
to  assess  what  could  be  salvaged,  and 
the  effects  of  that  on  wildlife  habitat, 
riparian,  and  in  stream  habitat. 

The  IDT  identified  the  need  to  salvage 
dead  trees  while  they  were  still 
merchantable.  The  IDT  also  identified 
the  desirability  to  complete  the  salvage 
quickly  so  that  establishment  of  new 
forest  stands  could  take  place  promptly. 

Public  scoping  began  early  in  1992, 
with  individuals,  groups,  state  and 
Federal  agencies,  and  the  Confederated 
Tribes  of  the  Umatilla  and  Warm 
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Springs  Indian  Reservations.  The 
analysis  of  the  proposed  action 
continued  throughout  the  year.  It  was 
determined  that  this  project  was  not  a 
major  federal  action,  and  would  not 
significantly  affect  the  quality  of  the 
human  environment.  Therefore,  an 
environmental  impact  statement  was 
not  required. 

The  proposed  action  will  salvage 
harvest  6.3  million  board  feet  on 
approximately  867  acres.  Only  dead  or 
dying  trees  will  be  harvested.  No 
specified  road  construction  would  be 
required.  There  will  be  temporary  road 
construction  of  approximately  4.0  miles 
and  reconstruction  of  approximately  9,8 
miles  of  existing  system  road.  The 
harvest  method  will  be  tractor  and 
skyline  based.  Reforestation  with  serai 
species  will  occur  where  post  harvest 
surveys  indicate.  All  main  skid  trails, 
temporary  roads,  and  landings  will  be 
"sub-soiled”  to  alleviate  impacts  to 
future  growth  and  productivity. 

The  proposed  action  is  not  consistent 
with  the  Umatilla  Land  and  Resource 
Management  Plan  Standards  and 
Guidelines  for  elk  habitat  effectiveness 
and  big  game  cover  in  Big  Game  Winter 
Range  (C3)  and  Wildlife  Habitat  (C4) 
management  areas.  The  proposed  action 
is  not  consistent  due  to  the  large  scale 
western  spruce  budworm  defoliation 
and  past  harvest  activities.  The  Forest 
Supervisor  has  decided  to  issue  a  site- 
specific,  non-significant  Forest  Plan 
amendment  for  the  Indianberry  Salvage 
Project  which  will  not  alter  the  desired 
future  condition  in  these  management 
areas.  In  addition  the  Forest  Plan  will  be 
amended  to  drop  the  existing  Dedicated 
Old  Growth  management  area  (Cl)  and 
incorporate  a  new  area  into  the 
dedicated  old  growth  system.  The 
existing  Dedicated  Old  Growth  area 
does  not  meet  the  Forest  Plan 
requirements  because  it  contains  old 
harvest  units  over  most  of  the  area  and 
lacks  sufficient  habitat  for  species 
dependent  on  mature  and  old  growth 
characteristics. 

Biological  evaluations  have  been 
completed  for  all  plant,  wildlife,  and 
fish  Proposed,  Endangered,  Threatened 
and  Sensitive  (PETS)  species  within  the 
project  area.  There  will  be  no  direct 
effect  on  any  PETS  species  or  their 
critical  habitat.  There  will  be  moderate 
risk  of  cumulative  effects  on  wolverine 
habitat  as  a  result  of  this  project. 
Cultural  resource  surveys  indicate  that 
this  project  will  have  no  effect  on  native 
American  religious  sites,  archeological 
sites,  or  historic  properties  or  areas. 

The  Indianberry  Salvage  and 
accompanying  work  are  designed  to 
accomplish  the  objectives  as  quickly  as 
possible  and  minimize  the  amount  of 


salvage  volume  lost  and  resource 
damage.  Based  upon  the  environmental 
analysis  and  the  need  to  expedite  this 
salvage,  I  have  determined  that  good 
cause  exist  to  exempt  this  decision  from 
administrative  appeal  (36  CFR  part  217). 
Under  this  regulation,  the  following  are 
exempt  from  appeal: 

Decisions  related  to  rehabilitation  of 
National  Forest  System  lands  and 
recovery  of  forest  resources  resulting 
from  natural  disasters  or  other  natural 
phenomena,  such  as  wildfires  *  *  * 
when  the  Regional  Forester  *  *  * 
determines  and  gives  notice  in  the 
Federal  Register  that  good  cause  exists 
to  exempt  such  decisions  from  review 
under  this  part. 

After  publication  of  this  notice  in  the 
Federal  Register,  the  Decision  Notice/ 
Finding  of  No  Significant  Impact  for  the 
Indianberry  Salvage  may  be  signed  by 
the  Umatilla  National  Forest  Supervisor. 
This  project  will  not  be  subject  to 
review  under  36  CFR  part  217. 

Dated:  April  29, 1993. 

Robert  T.  Jacobs . 

Deputy  Regional  Forester. 

IFR  Doc.  93-10529  Filed  5-4-93;  8:45  am) 

BILLING  CODE  3410-11-M 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

PubliotMeeting  on  Final  Management 
Plan  for  the  Delaware  National 
Estuarine  Research  Reserve 

AGENCY:  Sanctuaries  and  Reserve 
Division,  Office  of  Ocean  and  Coastal 
Resource  Management,  National  Ocean 
Service,  National  Oceanic  and 
Atmospheric  Administration, 
Commerce. 

ACTION:  Public  meeting  notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  Delaware  Department  of  Natural 
Resources  and  Environmental  Control 
will  hold  a  public  meeting  to  present 
and  discuss  the  proposed  final 
management  plan  for  the  Delaware 
National  Estuarine  Research  Reserve. 
The  purpose  of  the  meeting  is  to  receive 
the  views  of  interested  parties  on  the 
final  management  plan. 

As  part  of  the  procedures  leading  to 
the  designation  of  the  reserve,  the  State 
of  Delaware  must  submit  the  proposed 
final  management  plan  to  NOAA  for  its 
review  and  approval.  Copies  of  the  plan 
will  be  made  available  for  review  before 
the  meeting  by  Monday,  May  10, 1993 
at  the  following  libraries;  Dover  Public 
Library  in  Dover,  DE;  Milford  Public 
Library  in  Milford,  DE;  Smyrna  Public 


Library  in  Smyrna,  DE;  Appoquinimick 
Public  Library  in  Middletown,  DE; 
Corbit-Calloway  Public  Library  in 
Odessa,  DE;  and  the  New  Castle  Public 
Library  in  New  Castle,  DE. 

The  public  meeting  will  take  place  at 
7  p.m.  on  Monday,  May  24, 1993  at  the 
Fraternal  Order  of  Police  Kitts 
Hummock  Lodge  on  Kitts  Hummock 
Road,  County  Road  68,  l1/?  miles  east  of 
Route  9  and  located  on  the  south  side 
of  County  Road  68,  in  Dover,  Delaware. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cheryl  A.  Graham,  Sanctuaries  and 
Reserves  Division,  Office  of  Ocean  and 
Coastal  Resource  Management,  NOS/ 
NOAA,  1825  Connecticut  Avenue,  NW., 
Washington,  DC  20235  (202)  606-4122. 

(Federal  Domestic  Assistance  Catalog 
Number  11.420  (Coastal  Zone  Management) 
Estuarine  Sanctuaries) 

Dated:  April  28, 1993. 

W.  Stanley  Wilson, 

Assistant  Administrator  for  Ocean  Services 
and  Coastal  Zone  Management. 

IFR  Doc.  93-10590  Filed  5-4-93;  8:45  am) 
BILLING  CODE  3610-M-M 

Meetings;  Florida  Keys  National  Marine 
Sanctuary  Advisory  Council 

AGENCY:  Sanctuaries  and  Reserves 
Division  (SRD),  Office  of  Ocean  and 
Coastal  Resource  Management  (OCRM), 
National  Ocean  Service  (NOS),  National 
Oceanic  and  Atmospheric 
Administration  (NOAA),  Department  of 
Commerce. 

ACTION:  Florida  Keys  National  Marine 
Sanctuary  Advisory  Council  notice  of 
open  meeting. 

SUMMARY:  The  Council  was  established 
in  December  1991  to  advise  and  assist 
the  Secretary  of  Commerce  in  the 
development  and  implementation  of  th-j 
comprehensive  management  plan  for 
the  Florida  Keys  National  Marine 
Sanctuary. 

TIME  AND  PLACE:  May  17, 1993  from  9 
a.m.  until  adjournment.  The  meeting 
location  will  be  at  the  Holiday  Inn 
Beachside,  North  Roosevelt  Boulevard, 
Key  West,  Florida. 

AGENDA:  1.  Discussion  of  Florida  Bay 
water  quality  problem. 

PUBLIC  PARTICIPATION:  The  meeting  will 
be  open  to  public  participation  and  the 
last  thirty  minutes  will  be  set  aside  for 
oral  comments  and  questions.  Seats  will 
be  set  aside  for  the  public  and  the 
media.  Seats  will  be  available  on  a  first- 
come  first-served  basis. 

FOR  FURTHER  INFORMATION  CONTACT: 
Pamala  James  at  (305)  743-2437  or  Ben 
Haskell  at  (202)  60&-4016. 
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(Federal  Domestic  Assistance  Catalog 
Number  11.429  Marine  Sanctuary  Program) 
Dated:  April  28, 1993. 

Frank  W.  Maloney, 

Deputy  Assistant  Administrator  for  Ocean 
Services  and  Coastal  Zone  Management. 
[FR  Doc  93-10433  Filed  5-4-93;  8:45  am) 
BILUNG  CO0E  3610-M-M 


Endangered  Species;  Permits 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Notice  of  an  application  for 
modification  to  Scientific  Research 
Permit  No.  777  (P496). 

Notice  is  hereby  given  that  the  U.S. 
Army  Corps  of  Engineers,  Waterways 
Experiment  Station,  Coastal  Ecology 
Croup  has  applied  in  due  form  for  a 
Modification  to  a  Scientific  Research 
Permit  to  take  listed  species  as 
authorized  by  the  Endangered  Species 
Act  of  1973  (ESA)  (16  U.S.C.  1531- 
1543)  and  the  NMFS  regulations 
governing  listed  fish  and  wildlife 
permits  (50  CFR  part  217-222). 

Permit  No.  777  was  issued  on  April 
17, 1992  (57  FR  15286)  as  authorized  by 
the  ESA.  It  authorized  the  Permit  Holder 
to  take  listed  loggerhead  ( Caretta 
caretta );  green  (Chelonia  mydas), 

Kemp's  ridley  ( Lepidochelys  kempii ), 
leatherback  ( Dermochelys  coriacea),  and 
hawksbill  sea  turtles  ( Eretmochelys 
imbricata )  for  measurements, 
photographs,  blood  sampling,  tagging, 
and  release  through  April  16, 1993. 

A  Modification  to  Permit  No.  777  was 
issued  on  April  22. 1993  (58  FR  25811) 
as  authorized  by  the  ESA.  It  authorized 
the  continuation  of  previous  research 
and  an  increased  direct  take  of 
loggerhead  and  Kemp’s  ridley  sea  turtles 
to  be  fitted  with  satellite  transmitters  to 
monitor  seasonal  movements  into  and 
out  of  U.S.  East  coast  channels.  Also, 
additional  loggerhead  and  Kemp’s 
ridely  sea  turtles  were  authorized  to  be 
taken  by  trawler,  equippod  with  radio 
and  depth  sensitive  sonic  tags,  and 
monitored.  This  Modification  also 
extended  the  duration  of  the  Permit 
through  April  21, 1994. 

The  permittee  is  requesting  to  add 
two  locations  to  those  already 
authorized  in  the  Permit,  including 
York  Spit  Channel  and  Cape  Henry 
Channel  within  the  Chesapeake  Bay, 
Virginia.  The  additional  take  would 
include  up  to  25  loggerhead,  eight 
Kemp’s  ridley,  and  five  green  turtles  for 
measurements,  photographs,  blood 
sampling,  tagging,  and  release  during 
May  through  September  1993.  The 
objectives  of  adding  these  two  channels 
are:  (1)  To  establish  baseline  relative 


abundance  data  of  sea  turtles  in  the 
channels;  and  (2)  to  use  the  information 
gathered  to  determine  months  with  the 
least  potential  for  sea  turtle 
impingement  by  the  hopper  dredge. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  modification 
application  should  be  submitted  to  the 
Director.  Office  of  Protected  Resources, 
NMFS,  1335  East- West  Highway,  room 
8268,  Silver  Spring.  MD  20910,  within 
30  days  of  the  publication  of  this  notice. 
Those  individuals  requesting  a  hearing 
should  set  forth  the  specific  reasons 
why  a  hearing  on  this  particular 
modification  application  would  be 
appropriate.  The  holding  of  such  a 
hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 

All  statements  and  opinions  contained 
in  this  Modification  application 
summary  are  those  of  the  applicant  and 
do  not  necessarily  reflect  the  views  of 
NMFS. 

Documents  submitted  in  connection 
with  the  above  modification  application 
are  available  for  review  by  interested 
persons  in  the  following  offices: 

Office  of  Protected  Resources,  NOAA, 
NMFS,  1335  East-West  Highway,  room 
8268,  Silver  Spring,  Maryland  20910, 
(301/713-2289);  and 

Director,  Southeast  Region,  NOAA, 
NMFS,  9450  Koger  Boulevard.  St 
Petersburg,  FL  33702. 

Dated:  April  29. 1993. 

Patricia  A.  Moatanio, 

Acting  Director.  Office  of  Protected  Resources. 
(FR  Doc  93-10531  Filed  5-4-93;  8:45  ami 
BILLING  CODE  3510-22-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

National  Security  Telecommunications 
Advisory  Committee 

AGENCY:  National  Communications 
System,  DoD. 

ACTION:  Notice  of  meeting. 

A  meeting  of  the  National  Security 
Telecommunications  Advisory 
Committee  will  be  held  on  Thursday, 
May  27, 1993.  The  business  session  of 
the  meeting  will  be  held  at  the 
Department  of  State.  An  executive 
session  of  the  meeting  will  be  held  at 
the  Old  Executive  Office  Building.  The 
agenda  is  as  follows: 

Business  Session 
— Call  to  Order 

— Task  Force  Briefings  (Energy,  NSSC) 
— IES  Report 
— Manager’s  Report 
— Adjournment 


Executive  Session 
— Call  to  Order 

— Remarks  by  National  Security  Advisor 
— Remarks  by  Executive  Agent 
— Adjournment 

Due  to  the  requirement  to  discuss 
classified  information,  in  conjunction 
with  the  issues  listed  above,  the  meeting 
will  be  closed  to  the  public  in  the 
interest  of  National  Defense.  Any  person 
desiring  information  about  the  meeting 
may  telephone  (703)  692-9274  or  write 
the  Manager,  National  Communications 
System,  701  S.  Court  House  Road, 
Arlington,  VA  22204-2198. 

Dated:  April  29. 1993. 

L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

(FR  Doc.  93-10540  Filed  5-4-93;  8:45  ami 
BILLING  CODE  S000-04-M 


Strategic  Environmental  Research  and 
Development  Program,  Scientific 
Advisory  Board 

AGENCY:  Office  of  the  Secretary,  DOD. 
ACTION:  Notice. 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.L.  92-463),  announcement  is  made 
of  the  following  Committee  meeting: 

Date  of  Meeting.  Tuesday,  May  18. 1993 
and  Wednesday,  May  19, 1993.  0800  to 
approximately  1700. 

Place:  Main  Auditorium,  National  Guard 
Building,  One  Massachusetts  Avenue,  NW., 
Washington,  DC 

Matters  to  be  Considered:  The  Scientific 
Advisory  Board  will  hold  management 
sessions,  review  the  balance  of  Phase  111 
proposals  that  are  equal  to  or  in  excess  of 
$1M,  and  reevaluate  proposals  that  the  Board 
directed  to  be  modified. 

This  meeting  is  open  to  the  public.  Any 
interested  person  may  attend,  appear  bofore, 
or  file  statements  with  the  Scientific 
Advisory  Board  at  the  time  and  in  the 
manner  permitted  by  the  Board.  For  Further 
Information  Contact:  Mr.  Chuck  Miller, 
CERD-M.  room  6213,  20  Massachusetts 
Avenue,  NW.,  Washington.  DC  20314-1000. 
(202) 272-1840. 

Dated:  April  30, 1993. 

L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

[FR  Doc.  93-10541  Filed  5-4-93;  8:45  ami 
BILLING  CODE  5000-44-M 
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DEPARTMENT  OF  ENERGY 

Office  of  Nuclear  Energy 

Recommendations  and  Government 
Programs  to  Promote  the  Export  of 
Domestic  Uranium 

AGENCY:  Office  of  Nuclear  Energy,  U.S. 
Department  of  Energy. 

ACTION:  Notice  of  availability. 

SUMMARY:  The  Department  of  Energy,  in 
compliance  with  the  Energy  Policy  Act, 
announces  the  availability  of  a  report  on 
recommendations  and  Government 
programs  to  promote  the  export  of 
domestic  uranium. 

ADDRESSES:  Copies  of  the  report  can  be 
obtained  by  contacting  the  Office  of 
Plans  &  Evaluation  (NE-12),  Office  of 
Nuclear  Energy,  U.S.  Department  of 
Energy,  Washington,  DC  20585; 
telephone  (202)  586-8728. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  P.  Gutteridge,  (202)  586-6457. 
SUPPLEMENTARY  INFORMATION:  Section 
1014(b)  of  the  Energy  Policy  Act  of  1992 
(Pub.  L.  102-486)  requires  the 
Department  of  Energy,  with  the 
cooperation  of  the  Department  of 
Commerce,  the  United  States  Trade 
Representative,  and  other  organizations, 
to  encourage  the  export  of  domestic 
uranium.  In  response  to  this  request,  the 
Department  is  submitting  to  the 
Congress  a  report  detailing 
recommendations  and  an 
implementation  strategy  for  Government 
actions  to  promote  the  export  of 
domestic  uranium.  The  report  cites  four 
key  issues  as  significantly  impacting 
U.S.  uranium  export  activities.  They  are; 

(1)  The  lack  of  appropriate  Government 
facilitation  of  uranium  export  activities; 

(2)  regulatory  and  policy  impediments; 

(3)  excess  supply;  and  (4)  the 
dismantlement  of  foreign  nuclear 
weapons.  The  report  recommends 
several  programmatic  activities  needed 
to  respond  to  these  issues.  These 
activities  are  relatively  low-cost  and  can 
be  implemented  in  the  near-term.  The 
report  also  proposes  institutional 
responsibilities  and  schedules  for 
implementation  of  the 
recommendations. 

JJJ.  Dulton, 

Acting  Assistant  Secretary  for  Nuclear  Energy. 
(FR  Doc.  93-10586  Filed  5-4-93;  8:45  am) 

BILLING  CODE  (450-01 -M 


Pittsburgh  Energy  Technology  Center; 
Noncompetitive  Financial  Assistance 
Award 

AGENCY:  Pittsburgh  Energy  Technology 
Center,  Department  of  Energy. 


ACTION:  Notice  of  a  noncompetitive 
financial  assistance  grant  award  with 
the  Engineering  Foundation. 


SUMMARY:  The  Department  of  Energy 
(DOE),  Pittsburgh  Energy  Technology 
announces  that  pursuant  to  10  CFR 
600.7(b)(2)(i)(B),  it  intends  to  award  a 
grant  to  the  Engineering  Foundation  for 
an  international  conference.  The  grant  is 
entitled  "Engineering  Foundation 
Conference  on  the  Impact  of  Ash 
Deposition  on  Coal  Conversion  Plants.” 
The  Conference  will  be  organized  and 
conducted  by  the  grantee  using  its  own 
funds  or  funds  donated  by  third  parties. 
DOE  support  of  the  Conference  would 
enhance  the  public  benefits  to  be 
derived,  and  DOE  knows  of  no  other 
entity  that  is  conducting  or  planning  to 
conduct  such  an  activity. 

ADDRESSES:  Department  of  Energy, 
Pittsburgh  Energy  Technology  Center, 
Acquisition  and  Assistance  Division, 

P.O.  Box  10940,  MS  921-118, 

Pittsburgh,  PA  15236. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jo  Ann  C.  Zysk,  Contract  Specialist 
(412)  892-6200. 

SUPPLEMENTARY  INFORMATION: 

Grant  Number:  DE-FG22-93PC93678 
Title  of  the  Conference  Effort: 
"International  Conference  on  the 
Impact  of  Ash  Deposition  on  Coal 
Conversion  Plants” 

Awardee:  Engineering  Foundation 
Term  of  Assistance  Effort:  Five  (5)  days 
Grant  Estimated  Total  Value: 
$150,000.00  (DOE:  $10,000.00;  Cost- 
Sharing:  $140,000.00) 

Objective:  The  immediate  objective  of 
this  project  is  to  provide  an 
opportunity,  on  an  international  scale, 
for  the  researchers  working  on  ash 
deposition  in  combustion  systems  and 
the  industrial  sector  to  exchange 
information  and  ideas  in  order  to 
identify  means  to  predict  and  mitigate 
ash  related  problems  in  combustion 
systems. 

Justification:  Implementation  of  the 
proposed  grant  is  based  upon  the 
authority  of  10  CFR  600.7(b)(2)(i)(B). 
This  is  a  five-day  international 
conference  with  an  estimated  value  of 
$150,000.00  (DOE:  $10,000.00;  Total 
Cost-Sharing:  $140,000.00). 

Dale  A.  Siciliano, 

Contracting  Officer. 

|FR  Doc.  93-10584  Filed  5-4-93;  8:45  am) 

BILUNG  CODE  &450-01-M 


Bonneville  Power  Administration 

Record  of  Decision;  Resource 
Programs  Final  Environmental  Impact 
Statement 

AGENCY:  Bonneville  Power 
Administration  (BPA),  Department  of 
Energy  (DOE). 

ACTION:  Record  of  Decision  (ROD)  on  the 
Resource  Programs  Final  Environmental 
Impact  Statement  (EIS). 

SUMMARY:  BPA  needs  to  acquire 
sufficient  new  resources  to  meet 
electricity  deficits  caused  by  growing 
customer  loads. 

The  purposes  of  this  action  are  to: 

•  Ensure  that  BPA  can  meet  its 
contractual  obligations  to  supply  cost- 
effective  electric  power  as  requested  by 
its  customers — taking  into  account 
potential  environmental  consequences 
when  making  any  decisions  to  acquire 
resources  to  meet  those  loads; 

•  Assure  consistency  with  BPA’s 
statutory  responsibilities,  including  the 
Pacific  Northwest  Electric  Power 
Planning  and  Conservation  Act,  taking 
into  consideration  the  Northwest  Power 
Planning  Council’s  Conservation  and 
Electric  Power  Plan  and  its  Fish  and 
Wildlife  Program;  and 

•  Restore  and  enhance  environmental 
quality  and  avoid  or  minimize  possible 
adverse  environmental  effects. 

BPA’s  Resource  Programs  EIS 
examines  the  environmental  trade-offs 
among  the  resource  types  available  to 
meet  this  need  and  potential  mitigation 
for  environmental  impacts.  The  EIS  also 
examines  12  alternative  ways  to  meet 
projected  loads,  as  well  as  No  Action. 
Each  alternative  includes  a  combination 
of  resources.  BPA’s  preferred  alternative 
is  the  Emphasize  Conservation 
Alternative.  The  environmentally 
preferred  alternative  is  the  Emphasize 
High  Conservation  Alternative. 

BPA  has  decided  to  take  the  following 
actions  in  pursuit  of  its  long-term 
conservation  and  generation  resource 
acquisition  objectives. 

BPA’s  Preferred  Alternative 

BPA’s  resource  acquisitions  (through 
its  Resource  Programs)  will  be  guided 
by  the  Emphasize  Conservation 
Alternative  of  the  Resource  Programs 
Final  EIS;  that  is,  all  cost-effective 
conservation  and  efficiency 
improvements  will  be  acquired, 
supplemented  by  a  mix  of  renewable 
and  thermal  resources,  such  as 
cogeneration  and  combustion  turbine 
generation. 

In  order  to  analyze  maximum 
environmental  impacts  and  to  insure 
against  the  loss  of  existing  resources,  the 
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amount  of  each  resource  type  in  the 
Emphasize  Conservation  Alternative 
was  based  on  an  assumption  of  the  need 
to  meet  high  load  growth.  High  load 
growth  is  unlikely;  therefore,  BPA 
would  probably  not  acquire  the  full 
amount  of  each  resource  type  identified 
in  the  EIS  for  this  alternative. 

Environmentally  Preferred  Alternative 

BPA’s  emphasis  on  conservation  is 
consistent  with  BPA’s  Conservation 
Implementation  Plan,  which  since  late 
1991  has  guided  BPA  on  an  “accelerated 
path”  to  the  acquisition  of  all  cost- 
effective  conservation.  BPA  will  actively 
investigate  the  additional  conservation 
resources  described  in  the  Emphasize 
High  Conservation  Alternative,  and  to 
the  extent  that  their  supply,  cost- 
effectiveness,  and  reliability  can  be 
validated,  BPA  will  seek  to  acquire 
them.  This  activity  is  also  consistent 
with  Objective  3  of  the  Northwest  Power 
Planning  Council’s  1991  Plan:  To 
“determine  cost  and  availability  of 
resources"  (both  conservation  and 
renewables).  The  Resource  Supply 
Expansion  Program  (RSEP)  will  be 
BPA’s  primary  mechanism  for 
confirming  the  supply,  cost,  and 
reliability  of  the  additional  conservation 
and  renewable  energy  supplies  that 
distinguish  the  Emphasize  High 
Conservation  Alternative  from  the 
Emphasize  Conservation  Alternative. 

Resource  Programs 

BPA  will  determine  the  specific 
amounts  of  conservation  and  generation 
resources  it  proposes  to  acquire  through 
its  Resource  Programs,  which  will 
periodically  clarify  and  update  the 
decisions  made  in  this  Record  of 
Decision.  Each  Resource  Program  will 
update  load  projections  and  resource 
data,  and  will  use  information  from  the 
Resource  Programs  EIS  regarding 
resource  characteristics  and 
environmental  impacts  to  set  targets  for 
acquisition  of  resources  of  various 
types.  Each  Resource  Program  will 
include  opportunities  for  public  review 
and  input  to  the  BPA  Administrator’s 
resource  decisions. 

Resources  may  be  acquired  through  a 
variety  of  resource  acquisition 
processes,  including  competitive 
bidding,  billing  credits,  and  targeted 
acquisitions.  Unsolicited  proposals  may 
be  considered,  and  resource  options 
(such  as  those  being  considered  under 
BPA’s  Resource  Contingency  Plan)  may 
be  acquired. 

Site-specific  NEPA  documentation 
(tiered  to  the  programmatic  Resource 
Programs  EIS)  will  be  prepared  for 
generation  projects  the  BPA 
Administrator  proposes  to  acquire. 


Because  conservation  programs  involve 
region-wide  rather  than  site-specific 
measures,  conservation  programs  may 
be  implemented  based  on  the 
environmental  analysis  of  conservation 
measures  documented  in  the  Resource 
Programs  EIS. 

Mitigation 

The  BPA  Administrator  proposes  to 
adopt  a  number  of  mitigations  to 
minimize  the  environmental  impacts 
associated  with  acquiring  and  operating 
conservation  and  generation  resources. 
These  mitigations  are  described  in  the 
attached  Mitigation  Action  Plan. 

1.  For  generation  projects,  the 
Mitigation  Action  Plan  specifies 
mitigation  measures  to  be  built  into  the 
resource  acquisition  process. 

2.  In  addition,  BPA  may  prepare 
Mitigation  Action  Plans  on  a  site- 
specific  basis  for  individual  generating 
resource  acquisitions.  These  Mitigation 
Plans  would  be  prepared  in  conjunction 
with  National  Environmental  Policy  Act 
(NEPA)  decision  documents  for  those 
acquisitions. 

3.  For  conservation  projects,  the 
Mitigation  Action  Plan  identifies 
specific  mitigation  actions  for  programs 
in  each  conservation  sector. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Charles  Alton,  Environmental 
Coordinator  for  the  Office  of  Energy 
Resources — RAE,  Bonneville  Power 
Administration,  P.O.  Box  3621, 

Portland,  Oregon  97208,  telephone  (503) 
230-5878.  Copies  of  the  Resource 
Programs  Final  EIS  (DOE/EIS-0162), 
February  1993,  and  the  Record  of 
Decision  are  available  from  BPA’s 
Public  Involvement  Office,  P.O.  Box 
12999,  Portland,  Oregon  97212.  Copies 
of  the  documents  may  also  be  obtained 
by  using  BPA’s  nationwide  toll-free 
document  request  line,  (800)  622-4520. 
Information  may  also  be  obtained  from: 

Mr.  George  Bell,  Lower  Columbia 
Area  Manager,  Suite  243, 1500  N.E. 
Irving  Street,  Portland,  Oregon  97232, 
503-230-4558. 

Mr.  Robert  N.  Laffel,  Eugene  District 
Manager,  Room  206,  211  East  Seventh 
Avenue,  Eugene,  Oregon  97401,  503- 
465-6958. 

Mr.  Wayne  R.  Lee,  Upper  Columbia 
Area  Manager,  Room  561,  920  West 
Riverside  Avenue,  Spokane, 

Washington  99201,  509-353-2515. 

Ms.  Carol  Fleischmann,  Spokane 
District  Manager,  Room  112,  920  West 
Riverside  Avenue,  Spokane, 
Washington  99201,  509-353-3279. 

Mr.  George  E.  Eskridge,  Montana 
District  Manager,  Room  307,  800 
Kensington,  Missoula,  Montana  59801, 
406-329-3060. 


Mr.  Ronald  K.  Rodewald,  Wenatchee 
District  Manager,  Room  307,  301 
Yakima  Street,  Wenatchee,  Washington 
98801,  509-662-4377,  extension  379. 

Mr.  Terence  G.  Esvelt,  Puget  Sound 
Area  Manager,  Suite  400,  201  Queen 
Anne  Avenue  North,  Seattle, 

Washington  98109-1030,  206-553- 
4130. 

Mr.  Thomas  V.  Wagenhoffer,  Snake 
River  Area  Manager,  1520  Kelley  Place, 
Walla  Walla,  Washington  99362,  509- 
522-6225. 

Ms.  Jerry  Leone,  Idaho  Falls  District 
Manager,  1527  Hollipark  Drive,  Idaho 
Falls,  Idaho  83401,  208-523-2706. 

Mr.  James  Normandeau,  Boise  District 
Manager,  Room  450,  304  North  Eighth 
Street,  Boise,  Idaho  83702,  208-334- 
9137. 

SUPPLEMENTARY  INFORMATION: 

1.  Background 

On  April  2,  1990,  BPA  published 
Notice  of  Intent  to  Prepare  an  EIS  in  the 
Federal  Register.  The  official  comment 
period  on  the  scope  of  the  Resource 
Programs  EIS  was  from  April  2  through 
May  15, 1990.  However,  comments  were 
accepted  through  October.  A  scoping 
meeting  was  held  in  Portland  on  May  1, 
1990.  In  all,  209  comment  letters  were 
received  on  the  scope  of  the  EIS. 

Persons  involved  in  BPA’s  Resource 
Program,  as  well  as  fishery  agencies  and 
Tribes,  environmental  groups,  and  other 
special  interest  groups  were  invited  to 
participate  in  a  Technical  Review  Panel 
(TRP)  to  assist  in  the  development  of  the 
EIS.  Those  who  were  interested  came  to 
an  initial  meeting  on  August  13, 1990, 
and  participated  at  various  levels 
thereafter  as  they  chose.  Because  of  the 
size  of  the  TRP  and  the  variety  of 
interests,  three  work  groups — 
Environmental  Effects,  Environmental 
Costs,  and  Modeling  and  Analysis — 
were  formed. 

On  May  15, 1992,  the  Draft  Resource 
Programs  EIS  was  released  for  public 
review  (through  July  6, 1992).  On  June 
16, 1992,  BPA  held  an  open  house  and 
public  hearing  on  the  Draft  EIS.  Fifty- 
two  people  commented  at  the  hearing  or 
by  letter.  Comments  on  the  Draft  EIS 
were  addressed  in  the  Final  EIS,  issued 
in  February  1993.  The  comments  and 
responses  as  well  as  the  complete  text 
of  the  comment  letters  are  included  in 
Volume  3  of  the  Final  EIS. 

2.  BPA’s  Resource  Program 

2.1  The  Process 

Every  2  years,  BPA  prepares  a 
Resource  Program,  which  identifies 
projected  loads  and  the  amounts  and 
types  of  resources  that  BPA  will  acquire 
to  meet  the  power  requirement  of  its 
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customers.  In  developing  the  Resource 
Program,  BPA  prepares  load  forecasts  in 
cooperation  with  the  Northwest  Power 
Planning  Council  (Council)-  A  range  of 
forecasts  (currently;  low,  medium-low, 
medium,  medium-high,  and  high)  is 
prepared  to  reflect  uncertainties  about 
future  load  growth.  A  corresponding 
range  of  load/resource  balances  is 
prepared  by  comparing  the  energy 
capability  of  Federal  system  resources  to 
the  range  of  projected  Federal  system 
energy  loads  over  the  next  20  years.  In 
a  parallel  process,  BPA  and  the  Council 
develop  new  resource  supply  forecasts. 

According  to  the  1991  joint  forecast, 
if  medium  load  growth  were  to  occur, 
the  Federal  system  would  be  400  to  500 
aMW  in  deficit  in  the  near  term,  and 
would  require  800  aMW  by  the  year 
2000.  If  demand  grows  faster  than  the 
medium  loads  case  or  if  resources  do 
not  perform  as  expected,  BPA  could  face 
a  larger  deficit  Under  high  load  growth, 
BPA  would  have  almost  5,000  aMW  of 
additional  load  to  meet  by  the  end  of  its 
20-year  planning  period.  11)6 
uncertainty  surrounding  load  growth 
and  supply  is  part  of  the  reason  BPA 
must  use  the  Resource  Programs  to 
update  and  clarify  the  resource 
decisions  described  in  this  Record  of 
Decision. 

In  addition  to  this  projected  energy 
load  growth,  changes  in  the  operation  of 
the  hydroelectric  system  to  increase  fish 
survival  may  reduce  the  capacity  of  the 
Federal  system.  As  a  result,  the  capacity 
characteristics  of  conservation  and 
generation  resources  may  become  an 
increasingly  important  goal  of  BPA’s 
future  Resource  Programs. 

2.2  The  1 992  Resource  Program 

The  1992  Resource  Program  was 
developed  through  a  collaborative 
process  involving  a  technical  review 
panel  that  included  representatives  horn 
customer  utilities  and  many  other 
interests.  In  addition,  waricing  groups 
dealt  with  specific  technical  issues, 
such  as  modeling  and  analysis, 
conservation  implementation, 
generating  resource  implementation, 
fuel  choice,  environmental  costs,  and 
Local  Conservation  Plan  development. 
The  priorities  of  the  1992  Resource 
Program  were  based  on  the  Northwest 
Power  Planning  Council’s  1991 
Northwest  Power  Plan,  the  1991  Joint 
Load  Forecast,  the  most  current 
information  on  resource  supplies,  and 
information  about  environmental 
impacts  of  conservation  and  generation 
resources  from  the  Resource  Programs 
Draft  EIS. 

The  1992  Resource  Program  proposes 
that  BPA  set  budgets  for  the  1994-95 


period  that  would  allow  it  to  acquire  all 
cost-effective  conservation  (targeting 
660  aMW)  and  120  aMW  of  efficiency 
improvements  through  2003.  The  1992 
Resource  Program  also  proposes  that 
BPA  acquire  an  additional  400  aMW  of 
generating  resources  or  interregional 
power  purchases  or  exchanges  in 
addition  to  350  aMW  of  resources 
previously  committed  to  through  the 
billing  credits  program  and  a 
competitive  bid.  The  1992  Resource 
Program  also  recommends  a  total  of 
1,450  aMW  of  options  and  contingency 
resources. 

3.  Alternatives  Examined  in  the 
Resource  Programs  EIS 

The  Resource  Programs  EIS  examines 
both  resource  types  (e.g.,  conservation, 
geothermal,  combustion  turbines)  and 
resource  alternatives  (combinations  of 
resources  to  meet  long-term  need,  each 
of  which  emphasizes  a  particular 
resource  type). 

3.1  Resource  Types 

For  most  resource  types,  information 
is  provided  on  technical  characteristics, 
operating  characteristics,  contribution  to 
system  capacity,  cost  (both  direct  and 
environmental),  environmental  effects 
and  possible  mitigations,  and  supply. 
The  following  resource  types  are 
examined  in  the  Resource  Programs  EIS: 

•  Conservation  (commercial, 
residential,  industrial,  irrigation,  and 
agricultural  sectors). 

•  Renewable  resources  (hydropower, 
geothermal,  wind,  and  solar). 

•  Cogeneration. 

•  Combusion  turbines. 

•  Nuclear  (the  completion  of  WNP-1 
and  WNP-3). 

•  Coal  (both  conventional  pulverized 
coal  and  clean  coal  technologies). 

•  Fuel  switching. 

•  Energy  imports. 

•  Efficiency  improvements. 

Figure  1  compares  principal  resource 

types  in  terms  of  their  environmental 
impacts  (relative  to  each  other). 

Information  is  also  provided  on  load 
management  and  emerging  technologies 
(fuel  cells,  hydrogen,  and  new  nuclear 
fission  technology).  If  these  resources 
become  more  cost-effective  and 
commercially  viable,  they  could  replace 
one  or  more  of  the  resources  in  the 
resource  stacks  analyzed  in  this  EIS. 

The  Resource  Programs  will  help 
identify  and  evaluate  how  emerging 
technologies  become  viable  and  how 
they  could  replace  other  resources. 

3.2  Alternatives 

The  Resource  Programs  EIS  examines 
13  alternatives,  which  represent  the 


range  of  actions  BPA  could  take  to  meet 
its  load  obligations.  In  the  No  Action 
Alternative,  the  underlying  need  for 
energy  to  meet  the  growing  loads  of  BPA 
customers  would  not  be  satisfied. 
Neither  BPA  nor  the  region  would 
acquire  new  resources  to  meet  these 
loads. 

Each  of  the  alternatives  other  than  the 
No  Action  Alternative  comprises  a 
combination  of  the  resource  types  listed 
above,  as  seen  in  Tables  1  and  2.  The 
Status  Quo  Alternative  is  based  on 
minimizing  total  system  costs,  with  no 
dollar  quantification  of  environmental 
costs  (as  was  done  in  the  1990  Resource 
Program).  The  Base  Case  Alternative  is 
also  a  least-cost  resource  mix,  but  the 
costs  considered  in  ordering  the 
resource  mix  include  quantified 
environmental  costs.  The  environment 
costs  used  to  rank  resources  in  the 
resource  stack  did  not  include  CO2 
because  of  the  uncertain  evidence 
supporting  CO2  impacts  costs.  However, 
CO2  was  included  in  the  analysis  of 
environmental  effects  of  resource  types 
and  alternatives  illustrated  in  Figures  1, 
2,  and  3. 

Each  of  the  other  alternatives 
analyzed  in  the  EIS  emphasizes  a 
particular  resource  type,  and  is 
evaluated  in  comparison  to  the  Base 
Case.  The  resource  stacks  for  these 
remaining  alternatives  were  developed 
by  placing  the  available  supply  of  the 
emphasized  resource  at  the  top  of  the 
Base  Case  stack  (without  regard  to  cost) 
after  non-discretionary  conservation. 
These  alternatives  were  developed  in 
the  recognition  that  the  supplies  of  most 
resource  types  are  insufficient  to  serve 
all  the  resource  need  (if  high  load 
growth  occurs),  and  in  order  to  look  at 
potential  interactions  and  cumulative 
impacts  of  emphasizing  particular 
resource  types.  The  following 
alternatives  were  compared  to  the  Base 
Case: 

•  Emphasize  Conservation 
Alternative. 

•  Emphasize  High  Conservation 
Alternative. 

•  Emphasize  Renewables  Alternative. 

•  Emphasize  Cogeneration 
Alternative. 

•  Emphasize  Combustion  Turbines 
Alternative. 

•  Emphasize  Nuclear  Alternative. 

•  Emphasize  Coal  Alternative. 

•  Emphasize  Clean  Coal  Alternative. 

•  Emphasize  Fuel  Switching 
Alternative. 

•  Emphasize  Imports  Alternative. 
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Figure  1 

Selected  Environmental  Impacts  of  Conservation  and  Generation  Resource  Operations 


Relative  Impact 
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Note:  Fuel  Switching  not  shown  because  comparable  data  are  not  available, 
but  generally  has  low  impact  in  all  areas 
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?J  “More"  means  a  more  negative  impact  to  capacity 

2J  Capacity  value  of  conservation  varies  considerably  among  conservation  measures 
from  positive  to  negative 
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Table  1  .—New  Resource  Operations— 2000 


Alternatives 


Resource  types  (in 
aMW): 

Base 

case 

Con¬ 

serva¬ 

tion 

High 

con¬ 

serva¬ 

tion 

Renew¬ 

ables 

Cogen¬ 

eration 

CT’s 

Nuclear 

Coal 

Clean 

coal 

Imports 

Conservation . 

477 

477 

477 

815 

477 

458 

477 

404 

441 

452 

477 

197 

Effic  Imp . 

134 

134 

134 

134 

134 

134 

114 

134 

134 

134 

134 

Renewables  . 

60 

60 

716 

49 

105 

46 

49 

60 

105 

0 

Cogen  . 

140 

.  260 

140 

1380 

260 

10 

170 

140 

.  260 

0 

CT’s . 

185 

140 

277 

185 

70 

141 

35 

109 

176 

283 

0 

Nuclear . 

813 

813 

813 

0 

0 

813 

1619 

0 

0 

0 

0 

Coal . 

0 

0 

0 

0 

0 

0 

0 

958 

0 

0 

0 

Clean  Coal  . 

0 

0 

0 

0 

0 

nf 

0 

0 

0 

697 

0 

0 

Fuel  Switching  . 

0 

0 

0 

0 

0 

0 

0 

0 

0 

241 

0 

Imports . 

0 

0 

0 

0 

0 

K 

0 

0 

0 

0 

0 

681 

Table  2— New  Resource  Operations— 2010 


Alternatives 


Resource  types  (in 
aMW): 

Status 

quo 

Base 

case 

Con¬ 

serva¬ 

tion 

High 

con¬ 

serva¬ 

tion 

Renew¬ 

ables 

Cogen¬ 

eration 

CTs 

Nuclear 

Coal 

Clean 

coal 

Fuel 

switch¬ 

ing 

Imports 

Conservation . 

1033 

1033 

1033 

1881 

1033 

1029 

1033 

1011 

1029 

1033 

1033 

858 

Effic  Imp . 

134 

134 

134 

134 

134 

134 

134 

134 

134 

134 

134 

134 

Renewables  . 

367 

480 

480 

349 

967 

405 

480 

412 

314 

213 

367 

60 

Cogen  . 

390 

840 

840 

400 

490 

1380 

840 

930 

340 

280 

430 

120 

CT's . 

315 

316 

316 

253 

290 

198 

316 

315 

200 

198 

305 

613 

Nuclear . 

1619 

1619 

1619 

1619 

1619 

1619 

1619 

1619 

1619 

1619 

1619 

0 

Coal . 

534 

o 

o 

0 

0 

0 

0 

0 

1032 

0 

0 

0 

Clean  Coal  . 

0 

0 

0 

0 

0 

0 

0 

0 

0 

1176 

0 

0 

Fuel  Switching  . 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

556 

0 

Imports . 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

1235 

Figures  2  and  3  compare  the 
environmental  impacts  and  costs  of 
these  alternatives  to  the  Base  Case. 
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Figure  2 


Selected  Environmental  Impacts  of  Operations  of  Resource  Alternatives  Compared  to  the  Base 

Case  Alternative  -  2000 
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Figurc-3 

Selected  Environmental  Impacts  of  Operations  of  Resource  Alternatives  Compared  to  the 

Base  Case  Alternative  -  20 1 0 
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4.  Decision  Factors  and  Issues 

The  alternatives  examined  in  the 
Resource  Programs  EIS  were  evaluated 
against  the  purpose  of  and  need  for  the 
action  (see  the  Summary  of  this  ROD). 

Meeting  BPA's  Contractual 
Obligations:  All  of  the  alternatives 
except  No  Action  were  designed  to  meet 
the  needs  of  assuring  that  BP  A  can  cost- 
effectively  fulfill  its  contractual 
obligation  to  meet  the  electrical  loads  of 
its  customers.  The  alternatives  with  the 
lowest  total  system  costs  (i.e.,  direct 
plus  environmental  costs)  were  the 
Emphasize  High  Conservation  and 
Emphasize  Fuel  Switching  Alternatives, 
followed  by  the  Emphasize 
Conservation  Alternative. 

Consistency  With  BPA’s  Statutory 
Responsibilities:  All  of  the  alternatives 
were  designed  to  be  consistent  with 


BPA’s  statutory  obligations,  including 
the  Northwest  Power  Act  (which 
requires  consideration  of  the  Council’s 
Plan  and  its  Fish  and  Wildlife  Program). 
Specifically,  load  assumptions  were 
developed  jointly  with  the  Council.  The 
environmental  costs  used  in  the  EIS 
were  developed  using  the  Council’s 
methodology  and  data.  The  hydropower 
supply  curves  used  in  the  EIS  excluded 
projects  located  in  the  Council’s 
Protected  Areas  (see  paragraph  6, 
Mitigation).  The  Northwest  Power  Act 
specifies  that  cost-effective  resources  are 
to  be  acquired  according  to  the 
following  priorities:  (1)  Conservation, 

(2)  renewables,  (3)  high-efficiency 
resources  such  as  cogeneration,  and  (4) 
other  resources.  The  conservation 
emphasis  of  the  preferred  alternative  is 
consistent  with  these  resource  priorities. 


Environmental  Quality:  The  EIS 
examines  the  potential  environmental 
impacts  of  resource  types  and 
combinations  of  resource  types.  It 
evaluates  a  range  of  environmental 
impacts,  including  air  quality,  water 
consumption,  thermal  discharges,  and 
land  use.  It  also  compares  the  quantified 
environmental  costs  of  each  alternative, 
looks  at  potential  impacts  on 
hydroelectric  operations,  and  evaluates 
the  potential  contribution  of  each 
alternative  to  the  overall  capacity  of  the 
Federal  system. 

The  EIS  shows  that  the  alternative 
with  the  lowest  environmental  impacts 
overall,  as  well  as  the  lowest 
environmental  costs  and  total  system 
costs,  is  the  Emphasize  High 
Conservation  Alternative.  The 
Emphasize  High  Conservation 
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Alternative  is  not  the  BPA 
Administrator's  preferred  alternative, 
although  it  is  the  environmentally 
preferred  alternative,  because  the  cost- 
effectiveness,  reliability,  and 
commercial  availability  of  the 
additional  conservation  resources  that 
distinguish  the  Emphasize  High 
Conservation  Alternative  from  the 
Emphasize  Conservation  Alternative 
have  not  been  confirmed.  Although  BPA 
has  established  the  goal  of  acquiring  all 
cost-effective  conservation,  it  is  not 
clear  that  all  of  the  conservation 
resources  that  make  up  the  Emphasize 
High  Conservation  Alternative  can  be 
acquired  reliably  or  cost-effectively. 
Through  RSEP,  the  supply  of  reliable, 
cost-effective  conservation  will  be 
expanded.  Therefore,  BPA  will  establish 
conservation  acquisition  targets  near  the 
level  represented  by  the  Emphasize 
High  Conservation  Alternative  in  order 
to  try  to  reach  a  higher  level  of 
conservation  acquisition. 

After  the  Emphasize  High 
Conservation  Alternative,  the 
Emphasize  Conservation  Alternative  has 
the  next  lowest  environmental  impacts 
overall.  This  alternative  would  lead  to 
the  same  or  fewer  emissions  of  sulfur 
dioxide,  nitrous  oxides,  particulates, 
carbon  monoxide,  and  carbon  dioxide 
than  all  other  alternatives  except  High 
Conservation  and  Renewables.  It  would 
discharge  the  same  or  less  waste  heat 
and  would  use  the  same  or  less  water 
than  all  alternatives  except  High 
Conservation  and  Renewables,  and 
would  use  the  same  or  less  land  than  all 
alternatives  except  High  Conservation. 

The  Emphasize  Fuel  Switching 
Alternative  has  lower  system  costs  and 
lower  total  costs  than  the  Emphasize 
Conservation  Alternative,  but  its 
environmental  costs  are  predicted  to  be 
slightly  higher  than  the  Emphasize 
Conservation  Alternative. 

5.  BPA  Decision  Regarding  the 
Preferred  Alternative 

The  BPA  Administrator’s  preferred 
alternative  is  the  Emphasize 
Conservation  Alternative.  This 
alternative  is  cost-effective  and 
environmentally  responsible:  direct  and 
environmental  costs  are  low,  and 
environmental  impacts  low.  In  addition, 
the  supply  and  availability  of  the 
resources  included  are  reliable. 

BPA’s  resource  acquisitions  (through 
its  Resource  Programs)  will  be  guided 
by  the  Emphasize  Conservation 
Alternative;  that  is,  all  cost-effective 
conservation  and  efficiency 
improvements  will  be  acquired,  as  well 
as  a  mix  of  renewable  and  thermal 
resources,  such  as  cogeneration  and 
combustion  turbines.  In  order  to  reduce 


the  environmental  impacts  associated 
with  the  acquisition  of  conservation  and 
generation  resources,  BPA  will  review 
the  information  about  environmental 
impacts  of  resource  types  and 
combinations  of  resource  types 
contained  in  this  EIS  when  it  makes 
future  resource  acquisition  decisions. 
BPA  will  consider  the  environmental 
impacts  associated  with  generating 
resources  operations  that  are  evaluated 
in  the  Resource  Programs  EIS  when 
considering  the  acquisition  of  existing 
resources. 

New  coal  resources  are  not  likely  to 
be  acquired  because  of  their  cost  and 
environmental  impacts.  Unless  load 
growth  is  unexpectedly  high,  there  is 
little  probability  that  BPA  would 
acquire  the  nuclear  resources  identified 
in  this  alternative  (WNP-1  or-3) 
because  of  the  large  size  of  the  two 
plants  and  their  costs,  which  are  higher 
than  some  other  available  resources. 

In  addition  to  acquiring  the 
conservation  resources  that  are  part  of 
the  Emphasize  Conservation 
Alternative,  BPA  will  also  strive  to 
confirm  the  supply  and  cost  of  the 
additional  conservation  resources  that 
make  up  the  Emphasize  High 
Conservation  Alternative  and  acquire  all 
additional  cost-effective  conservation. 
Likewise,  BPA  will  strive  to  expand  the 
supply  of  renewable  resources. 

With  the  objective  of  appropriately 
reflecting  the  total  costs  of  new 
resources,  BPA  will  include  quantified 
environmental  costs  in  the  costs  used  to 
establish  resource  supply  and  cost 
curves  in  its  Resource  Programs. 

6.  Mitigation  Action  Plan 

BPA  proposes  to  adopt  several 
mitigation  measures.  These  measures,  in 
conjunction  with  the  project-specific 
mitigation  measures  that  will  be 
prepared  for  generation  projects,  will 
assure  that  all  practicable  means  are 
taken  to  avoid  or  minimize 
environmental  harm. 

It  should  be  noted  that  mitigation  for 
conservation  is  described  in  more  detail 
than  mitigation  for  generating  resources 
because  generating  resources  will  be  the 
subject  of  additional  project-specific 
NEPA  review,  as  described  below. 

6.1  Generating  Resources 

Project-specific  environmental 
review:  In  order  to  reduce  the 
environmental  impacts  associated  with 
the  acquisition  of  new  generating 
resources,  BPA  will  prepare  a  project- 
specific  NEPA  review  tiered  from  this 
EIS  before  it  acquires  the  output  of  any 
generating  resource. 

Protected  Areas:  BPA  will  not  acquire 
the  output  of  any  hydroelectric  resource 


located  within  any  Council-designated 
Protected  Area  inside  or  outside  the 
Columbia  River  Basin. 

Environmental  Review  Criteria:  BPA 
will  include  clear  environmental  review 
criteria  in  all  resource  acquisition 
processes  in  order  to  reduce  the 
likelihood  of  acquiring  resources  with 
significant  unmitigable  environmental 
impacts.  These  review  criteria  will 
apply  to  all  new  and  existing  resources 
proposed  for  BPA  acquisition. 

6.2  Conservation 

6.2.1  Residential  Sector 

BPA’s  residential  sector  energy 
conservation  programs  currently  operate 
according  to  the  New  Energy-Efficient 
Homes  Programs  ROD,  dated  February 
23, 1989,  and  the  ROD  for  the  Expanded 
Residential  Weatherization  Program  (for 
existing  homes),  dated  October  18, 1984. 
The  requirements  from  both  of  these 
RODs  will  continue  to  apply  to  the 
respective  programs,  except  for  the 
specific  changes  noted  in  this  Resource 
Programs  ROD. 

Tne  New  Energy-Efficient  Homes 
Programs  ROD  recognized  the  need  not 
only  to  maintain  indoor  air  quality 
(LAQ),  but  also  to  enhance  it  to  ensure 
that  new  energy-efficient  homes  cause 
fewer  health  risks  than  those  potentially 
occurring  in  homes  built  using  1983 
standard  building  practices.  Energy- 
efficient  performance  standards  known 
as  the  Model  Conservation  Standards 
(MCS)  were  adopted  in  1983,  and  BPA 
chose  to  maintain  the  ventilation  rates 
at  levels  generally  found  in  homes  built 
prior  to  their  adoption.  A  mitigation 
package  formed  an  integral  part  of  the 
new  energy-efficient  homes  programs. 
The  environmental  requirements 
included  exhaust  fans  for  kitchen  and 
bathrooms,  designated  outside  air 
supplies  for  combustion  appliances, 
occupant  information  on  indoor  air 
quality,  HUD  product  standards  for 
formaldehyde  emissions  from  structural 
building  materials,  and  the  offer  of  a 
radon  package  for  radon  monitoring  and 
radon  source  control. 

The  existing  environmental 
requirements  for  new  homes  remain 
intact,  except  for  changes  to  the  radon 
package.  The  Resource  Programs  EIS 
explains  in  section  3.1.2  that  is  now 
known  that  radon  entry  into  homes  is 
predominantly  caused  by  natural  forces 
such  as  pressure  gradients,  wind,  and 
air  temperature,  rather  than  by  house¬ 
tightening  techniques.  In  addition,  the 
Environmental  Protection  Agency  (EPA) 
plans  to  implement  a  campaign  to  test 
all  homes  in  the  U.S.  for  radon  levels 
The  EPA  has  also  developed 
certification  standards  and  procedures 
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for  radon  mitigators,  which  will  help 
homeowners  to  select  qualified 
individuals  or  firms  to  mitigate  for 
radon  in  their  homes.  Therefore,  BPA 
has  determined  that  it  is  no  longer 
necessary  to  require  builders  to  provide 
specific  foundation  treatments  or  offer 
radon  monitoring  and  mitigation  to 
homeowners. 

The  ROD  for  the  Expanded 
Residential  Weatherization  Program 
required  the  adoption  of  mitigation 
strategies  to  lessen  the  risk  of  adverse 
human  health  effects  that  might  result 
from  the  installation  of  "house 
tightening”  measures  (storm  windows, 
other  window  treatments  for  conserving 
energy,  wall  insulation, 
weatherstripping,  caulking,  and  door 
treatments  such  as  thermal  pane 
replacements).  The  mitigation  strategies 
included: 

a.  Giving  program  participants 
information  on  indoor  air  pollutant 
sources  and  practical  steps  for  reducing 
concentrations, 

b.  Giving  program  participants 
options  for  having  their  homes 
monitored  for  radon  concentrations,  and 

c.  Partially  subsidizing  the 
installation  of  a  proven  mitigation 
device  if  radon  concentrations 
exceeding  5  picocuries  per  liter. 

BPA  will  continue  to  provide 
information  on  indoor  air  pollutant 
sources  for  the  benefit  of  Residential 
Weatherization  Program  participants 
when  appropriate.  As  stated  above, 
studies  have  revealed  that  there  is  no 
direct  correlation  between  house 
tightening  and  radon  levels.  Moreover, 
the  EPA  plans  to  initiate  radon  testing 
for  all  homes  in  the  U.S.  and  has 
developed  certification  standards  and 
procedures  for  radon  mitigators.  For 
these  reasons,  BPA  has  determined  that 
it  is  no  longer  necessary  to  offer  radon 
monitoring  and  mitigation  as  part  of  its 
residential  weatherization  programs. 

BPA  recently  decided  to  include 
manufactured  homes  in  its  residential 
weatherization  programs.  Retrofitting 
insulation  into  existing  manufactured 
homes  provides  greater  house  tightening 
than  the  same  measures  retrofitted  into 
site-built  homes.  This  is  because  many 
existing  mobile  homes  have  enclosed 
ceiling  and  floor  cavities  containing  air 
spaces  that  allow  air  movement  and 
ventilated  walls  that  were  designed  to 
let  air  flow  through  the  wall  cavities. 
Insulating  the  ceiling  floor,  or  wall 
cavities  in  mobile  homes  has  a  greater 
effect  on  air  leakage  because  doing  so 
can  virtually  block  any  ventilation. 
Therefore,  BPA  will  require  that  existing 
manufactured  homes  receiving 
insulation  treatment  also  receive 
ventilation  treatment  equivalent  to  that 


required  in  the  New  Energy  Efficient 
Homes  programs. 

6.2.2  Commerical  Sector 

Two  Environmental  Assessments 
(EA),  titled  Energy  Conservation 
Opportunities  in  Commercial-Sector 
Facilities  in  the  Pacific  Northwest 
(August  1982),  and  BPA’s  Alternative 
Approaches  for  Acquiring  Energy 
Savings  in  Commercial  Sector  Buildings 
(September  1991),  have  been  prepared 
by  BPA  to  analyze  the  effects  of  energy 
conservation  measures  (ECMs)  in 
commercial  sector  buildings.  The  1991 
EA  incorporated  the  analysis  from  the 
1982  EA  with  subsequent 
environmental  review  documents  that 
were  prepared  for  commercial  sector 
conservation  activities.  BPA  developed 
specific  environmental  requirements  for 
proven  ECMs  in  a  document  entitled 
Commercial  Environmental 
Requirements  (CERs),  which  is 
referenced  in  the  1991  EA. 

All  of  BPA’s  commercial  conservation 
programs  must  comply  with  the  CERs 
prevailing  at  the  time  of  installation. 

The  CERs  are  periodically  updated  to 
incorporate  new  information  relevant  to 
the  potential  environmental  impacts  of 
ECMs  and  to  allow  for  modifications  or 
additions  to  the  list  of  proven  ECMs. 

The  requirements  developed  for  the 
September  1991  EA  remain  intact, 
except  for  the  following: 

a.  When  ECMs  reducing  the  amount 
of  ventilation  air  during  occupied 
periods  are  installed  in  commercial 
buildings,  the  latest  American  Society  of 
Heating,  Refrigeration,  and  Air 
Conditioning  Engineers  (ASHRAE) 
Standard  62  or  equivalent,  rather  than 
ASHRAE  Standard  62-89,  will  be 
required  ventilation  standard.  This  will 
allow  for  updating  of  the  standard  for 
LAQ,  just  as  ASHRAE  62-81  was 
updated  to  62-89. 

b.  Naturally  ventilated  buildings  must 
comply  with  state  and  local  building 
codes  and,  at  a  minimum,  must  meet  the 
Uniform  Building  Code  (UBC) 
ventilation  requirements. 

c.  As  stated  in  section  3.1.1  of  the 
Resource  Programs  Final  EIS,  studies 
indicate  that  there  is  no  direct 
correlation  between  the  tightening  of  a 
building  envelope  and  radon  levels. 
Therefore,  BPA  may  choose  to 
discontinue  the  offer  of  radon 
monitoring  when  ECMs  that  reduce  air 
infiltration  are  installed  in  apartment 
buildings.  This  will  be  consistent  with 
the  modified  radon  monitoring 
requirements  of  the  Residential 
Weatherization  Program. 

d.  Programs  involving  HVAC  and 
refrigeration  measures  will  require  the 
recovery  and  recycle  of 


chlorofluorocarbons  (CFCs)  in 
accordance  with  the  Clean  Air  Act 
Amendments  of  1990.  This  requirement 
will  apply,  when  appropriate,  to 
programs  in  all  conservation  sectors. 

e.  BPA  routinely  provides  building 
owners  with  information  developed  by 
EPA  regarding  disposal  of  pre-1978  light 
ballasts  potentially  containing  PCBs. 
Program  participants  are  required  to 
follow  all  Federal,  state,  and  local 
regulations  governing  disposal  and  are 
encouraged  to  comply  with  the  disposal 
guidelines  and  policies  developed  by 
EPA  Region  10.  However,  the  small  PCB 
capacitors  contained  in  light  ballasts, 
along  with  spent  fluorescent  light  tubes, 
continue  to  be  disposed  of  in  municipal 
landfills,  risking  ground  and  water 
contamination.  Therefore,  BPA  will 
work  closely  with  Federal  and  state 
agencies  and  BPA  customers  to  develop 
an  acceptable  PCB  light  ballast  and 
lamp  disposal  plan  for  its  service 
territory.  The  disposal  plan  will  apply 
to  conservation  programs  in  all  sectors 

6.2.3  Industrial  Sector 

BPA  has  developed  a  list  of  proven 
ECMs  for  the  industrial  sector  that  were 
categorically  excluded  from  NEPA 
review  and  are  described  in  section 

3.1.3  of  the  Resource  Programs  Final 
EIS.  The  ECMs  were  previously 
evaluated  and  were  determined  not  to 
affect  environmentally  sensitive  areas 
when  they  are  applied  to  current 
mechanical  processes  or  are  placed 
within  existing  commercial  or  industrial 
facilities.  As  stated  in  section  3.1.3  of 
the  Resource  Programs  Final  EIS,  the 
highly  regulated  nature  of  the  industrial 
sector  is  a  safeguard  against  potential 
significant  adverse  environmental 
impacts.  In  order  to  ensure  this 
safeguard,  ECMs  that  are  not  listed  or 
those  that  involve  new  mechanical 
processes  or  the  development  of 
facilities  will  receive  environmental 
review  by  BPA  prior  to  their  inclusion 
in  any  sponsored  programs. 

6.2.4.  Agricultural  Sector 

BPA’s  existing  irrigated  agriculture 
energy  conservation  program  was 
categorically  excluded  from  NEPA 
review  on  January  8, 1985.  Specific 
mitigation  strategies  were  developed  to 
minimize  potential  erosion  caused  by 
increased  runoff  that  could  result  from 
increased  droplet  size.  The  mitigation 
strategies  are: 

a.  A  signed  statement  is  required  from 
the  equipment  installer  stating  runoff 
control  was  considered  in  the  system 
design. 

b.  A  brochure  explaining  runoff 
problems  and  detailing  methods  of 
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control  is  to  be  delivered  to  each  of  the 
program  participants. 

c.  Proper  training  of  BPA-certified 
irrigation  system  inspectors  to  evaluate 
potential  runoff  problems  is  required. 

d.  A  technical  assessment  must  be 
prepared  in  cooperation  with  the  local 
Soil  Conservation  Service  office  to 
identify  potential  runoff  problems  and 
develop  specific  mitigation  strategies. 

e.  A  follow-up  analysis  of 
representative  farms  is  to  be  conducted 
to  determine  if  irrigators  are,  in  fact, 
adopting  runoff  control  strategies.  If  not, 
the  mitigation  plan  will  be  revised 
appropriately. 

These  mitigation  strategies  will 
continue  to  apply  to  all  irrigated 
agriculture  energy  conservation 
programs  and  pilot  programs  to  ensure 
that  increased  water  droplet  size  does 
not  cause  a  significant  increase  in  runoff 
and  erosion. 

6.2.5  Customer  System  Efficiency 
Improvements  (CSEI) 

BPA  utility  customer  distribution  and 
transmission  system  efficiency 
improvements  include  transformer 
replacements,  conductor  replacement, 
and  insulator  additions  and 
replacements  and  other  activities.  Many 
of  these  CSEI  projects  occur  within 
previously  developed  facility  areas  and 
are  categorically  excluded  from  NEPA 
review.  Transformers  containing  PCBs 
and  removed  from  service  will  be 
disposed  of  in  accordance  with  the 
requirements  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
and  the  Toxic  Substances  Control  Act 
(TSCA). 

Issued  in  Portland,  Oregon,  on  April  22, 
1993. 

Randall  Hardy, 

Administrator,  Bonneville  Power 
Administration. 

(FR  Doc.  93-10583  Filed  5-4-93;  8:45  am] 

BILLING  CODE  6450-01 -M 


Energy  Information  Administration 

Proposed  Extension  of  the  Form  EIA- 
28,  “Financial  Reporting  System,”  and 
Solicitation  of  Comments 

AGENCY:  Energy  Information 
Administration,  Department  of  Energy. 
SUMMARY:  The  Energy  Information 
Administration  (EIA),  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden  (required  by  the 
Paperwork  Reduction  Act  of  1980,  Pub. 
L.  No.  96-511,  44  U.S.C.  3501  et  seq.), 
conducts  a  presurvey  consultation  - 
program  to  provide  the  general  public 
and  other  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 


and/or  continuing  reporting  forms.  This 
program  helps'to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  is  minimized, 
reporting  forms  are  clearly  understood, 
and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  EIA  is 
soliciting  comments  concerning  the 
proposed  extension  to  Form  ELA-28, 
"Financial  Reporting  System.”  Also,  a 
question  has  been  added  to  the  standard 
list  of  questions  for  potential  data  users 
to  solicit  comments  on  preferences  as  to 
whether  EIA  should  publish  data 
measured  in  metric  units. 

DATES:  Written  comments  must  be 
submitted  on  or  before  June  4, 1993.  If 
you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  of  your 
intention  to  do  so  as  soon  as  possible. 
ADDRESSES:  Send  comments  to  Gregory 
P.  Filas,  Office  of  Energy  Markets  and 
End  Use,  EI-622,  Forrestal  Building, 

U.S.  Department  of  Energy,  Washington, 
DC  20585,  telephone  number  (202)  586- 
1347. 

FOR  FURTHER  INFORMATION  OR  TO  OBTAIN 
COPIES  OF  THE  PROPOSED  FORM  AND 
INSTRUCTIONS: 

Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Gregory  P.  Filas  at 
the  address  listed  above. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

II.  Current  Actions 

III.  Request  for  Comments 

I.  Background 

In  order  to  fulfill  its  responsibilities 
under  the  Federal  Energy 
Administration  Act  of  1974  (Pub.  L.  No. 
93-275)  and  the  Department  of  Energy 
Organization  Act  (Ihib.  L.  No.  95-91), 
the  Energy  Information  Administration 
is  obliged  to  carry  out  a  central, 
comprehensive,  and  unified  energy  data 
and  information  program.  As  part  of  this 
program,  EIA  collects,  evaluates, 
assembles,  analyzes,  and  disseminates 
data  and  information  related  to  energy 
resource  reserves,  production,  demand, 
and  technology,  and  related  economic 
and  statistical  information  relevant  to 
the  adequacy  of  energy  resources  to 
meet  demands  in  the  near  and  longer 
term  future  for  the  Nation’s  economic 
and  social  needs. 

The  EIA,  through  its  Form  ELA-28, 
collects  financial  information  and  other 
measures  of  energy-related  business 
efforts  and  results  for  major  energy 
companies.  Since  the  FRS  data  are 
collected  on  a  uniform,  segmented  basis, 


the  comparability  of  information  across 
energy  lines  of  business  is  unique  to  this 
reporting  system.  For  example, 
petroleum  activities  can  be  compared  to 
activities  in  other  energy  lines  of 
business  or  nonenergy  areas,  and 
domestic  activities  can  be  compared  to 
foreign  activities.  The  data  are  used  to 
evaluate  the  competitive  environment 
within  which  energy  products  are 
supplied  and  developed  and  to  analyze 
the  nature  of  institutional  arrangements 
as  they  relate  to  energy  resource 
development,  supply,  and  distribution. 

The  FRS  report,  entitled  Performance 
Profiles  of  Major  Energy  Producers 
(Profiles),  has  been  published  for  each 
of  the  reporting  years  1977  through 
1991.  The  Profiles  report  for  1992  will 
be  published  in  December  1993. 

II.  Current  Actions 

This  is  an  extension  with  revisions  to 
an  existing  collection.  The  proposed 
extension  is  to  December  31, 1966.  The 
revisions  to  the  form  will  include  a  new 
geographic  reporting  area  for  petroleum 
exploration,  development,  production 
and  reserves  information  on  Schedules 
5211,  5241,  and  5246  of  Form  EIA-28. 

The  new  reporting  area  is  comprised  of 
the  East  European  countries  that  were 
part  of  the  former  Soviet  Bloc,  and  the 
Commonwealth  of  Independent  States 
(formerly  the  Soviet  Union).  If 
legislation  is  enacted  to  collect  energy  r 
taxes,  a  revision  to  the  form  will  be 
proposed  to  collect  this  data.  The  public 
will  be  notified,  and  comments  will  be 
solicited. 

III.  Request  for  Comments 

Prospective  respondents  and  other 
interested  parties  should  comment  on 
the  actions  discussed  in  item  II.  The 
following  general  guidelines  are 
provided  to  assist  in  the  preparation  of 
responses. 

As  a  potential  respondent: 

A.  Are  the  instructions  and 
definitions  clear  and  sufficient?  If  not, 
which  instructions  require 
classification? 

B.  Can  the  data  be  submitted  using  the 
definitions  included  in  the  instructions? 

C.  Can  data  be  submitted  in 
accordance  with  the  response  time 
specified  in  the  instructions? 

D.  Public  reporting  burden  for  this 
collection  is  estimated  to  average  700 
hours  per  response.  How  much  time, 
including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information, 
do  you  estimate  it  will  require  you  to 
complete  and  submit  the  required  form? 
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E.  What  is  the  estimated  cost  of 
completing  this  form,  including  the 
direct  and  indirect  costs  associated  with 
the  data  collection?  Direct  costs  should 
include  all  costs,  such  as  administrative 
costs,  directly  attributable  to  providing 
this  information. 

F.  How  can  the  form  be  improved? 

G.  Do  you  know  of  any  other  Federal, 
State,  or  local  agency  that  collects 
similar  data?  If  you  do,  specify  the 
agency,  the  data  element(s),  and  the 
means  of  collection. 

As  a  potential  user 

A.  Can  you  use  data  at  the  levels  of 
detail  indicated  on  the  form? 

B.  For  what  purpose  would  you  use 
the  data?  Be  specific. 

C.  How  could  th8  form  be  improved 
to  better  meet  your  specific  needs? 

D.  Are  there  alternate  sources  of  data 
and  do  you  use  them?  What  are  their 
deficiencies  and/or  strengths? 

E.  For  the  most  part,  information  is 
published  by  ELA  in  U.S.  customary 
units,  e.g.,  cubic  feet  of  natural  gas, 
short  tons  of  coal,  and  barrels  of  oil. 
Would  you  prefer  to  see  ELA  publish 
more  information  in  metric  units,  e.g., 
cubic  meters,  metric  tons,  and 
kilograms?  If  yes,  please  specify  what 
information  (e.g.,  coal  production, 
natural  gas  consumption,  and  crude  oil 
imports),  the  metric  unit(s)  of 
measurement  preferred,  and  in  which 
ELA  publication(s)  you  would  like  to  see 
such  information. 

ELA  is  also  interested  in  receiving 
comments  from  persons  regarding  their 
views  on  the  need  for  the  information 
contained  in  the  Financial  Reporting 
System. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  the  form;  they  also  will 
become  a  matter  of  public  record. 

Statutory  Authority:  Section  2(a)  of  the 
Paperwork  Reduction  Act  of  1980,  (Pub.  L. 
No.  96-511),  which  amended  chapter  35  of 
title  44  of  the  United  States  Code  (See  44 
U.S.G  3506(a)  and  (c)(1)). 

Issued  in  Washington,  DC,  April  27, 1993. 
Yvonne  M.  Bishop, 

Director.  Statistical  Standards,  Energy 
Information  Administration. 

[FR  Doc.  93-10585  Filed  5-4-93;  8:45  am) 
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Federal  Energy  Regulatory 
Commission 

[Docket  Noe.  ES93-33-000,  et  at.) 

The  Detroit  Edison  Co.,  et  at.;  Electric 
Rate,  Small  Power  Production,  and 
Interlocking  Directorate  Filings 

April  29. 1993. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  The  Detroit  Edison  Co. 

(Docket  No.  ES93-33-000] 

Take  notice  that  on  April  23, 1993, 

The  Detroit  Edison  Company  (Detroit 
Edison)  filed  an  application  under 
Section  204  of  the  Federal  Power  Act 
requesting  authorization  to  issue  from 
time  to  time,  on  or  before  May  31, 1996, 
not  more  than  $1.0  billion  of  debt 
securities  and  promissory  notes  bearing 
final  maturities  not  to  exceed  two  years. 
Also,  Detroit  Edison  requests  exemption 
from  the  Commission’s  competitive 
bidding  regulations. 

Comment  date:  May  21, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Alabama  Power  Co. 

(Docket  No.  ER93-1 91-000] 

Take  notice  that  on  April  23, 1993, 
Alabama  Power  Company  (APCo) 
submitted  additional  documentation 
and  information  pertaining  to  certain 
reimbursements  by  Alabama  Electric 
Cooperative,  Inc.  for  modifications  to 
APCo’s  transmission  facilities  resulting 
from  requests  by  that  customer  pursuant 
to  the  terms  and  conditions  of  the 
Agreement  for  Transmission  Service  to 
Distribution  Cooperative  Members  of 
Alabama  Electric  Cooperative,  Inc.  This 
additional  documentation  and 
information  was  submitted  in  response 
to  a  verbal  request  to  that  effect  by  the 
Staff. 

Comment  date:  May  12, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  PacifiCorp 

(Docket  No.  ER93-583-000] 

Take  notice  that  PacifiCorp  on  April 
23, 1993,  tendered  for  filing  in 
accordance  with  18  CFR  part  35  of  the 
Commission’s  Rules  and  Regulations,  an 
unexecuted  Joint  Use  and 
Interconnection  Agreement  (Agreement) 
between  PacifiCorp  and  Dixie  Escalante 
Rural  Electric  Association,  Inc.  (Dixie 
Escalante). 

The  Agreement  provides  for  the 
installation,  interconnection  and  joint 
use  of  transmission  facilities  to  serve 
PacifiCorp’s  and  Dixie  Escalante’s  loads 
in  Iron  and  Washington  Counties,  Utah. 


PacifiCorp  requests  an  effective  date 
not  later  than  sixty  days  from  the  date 
the  filing  is  received  by  the  Commission 
as  the  installed  facilities  are  anticipated 
to  be  in  service  in  June  1993. 

Copies  of  this  filing  were  supplied  to 
Dixie  Escalante,  the  Public  Utility 
Commission  of  Oregon  and  the  Utah 
Public  Service  Commission. 

Comment  date:  May  12, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Puget  Sound  Power  &  Light  Co. 

[Docket  No.  ER93-582-000) 

Take  notice  that  on  April  22, 1993, 
Puget  Sound  Power  &  Light  Company 
(Puget)  tendered  for  filing  information 
relating  to  the  extension  of  the  period  of 
Puget’s  provision  of  standby 
transmission  service  to  Public  Utility 
District  No.  1  of  Snohomish  Comity 
(Snohomish)  under  Puget’s  Supplement 
No.  2  to  Rate  Schedule  FERC  No.  88.  A 
copy  of  the  filing  was  served  upon 
Snohomish. 

Comment  date:  May  12, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Walter  M.  Vannoy 
(Docket  No.  ID-2784-000] 

Take  notice  that  on  April  22, 1993, 
Walter  M.  Vannoy  (Applicant)  tendered 
for  filing  a  supplemental  application 
under  section  305(b)  of  the  Federal 
Power  Act  to  hold  the  following 
positions: 

Director — Illinois  Power  Company 
Director — Chempower,  Inc. 

Comment  date:  May  14, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Pacific  Gas  and  Electric  Co. 

(Docket  No.  ER93-581-000] 

Take  notice  that  on  April  22, 1993, 
Pacific  Gas  and  Electric  Company 
(PG&E)  tendered  for  filing  an  revised 
appendix  A  (Contract  Capacity)  to  the 
Power  Sale  Agreement  (PSA)  between 
PG&E  and  the  Sacramento  Municipal 
Utility  District  (SMUD).  This  appendix 
has  been  revised  to  reflect  the  reduction 
in  capacity  purchased  by  SMUD  under 
the  PSA  from  550  MW  to  500  MW  as  of 
November  1, 1993,  pursuant  to  SMUD’s 
written  notice  to  PG&E. 

Copies  of  this  filing  have  been  served 
upon  SMUD  and  California  Public 
Utilities  Commission. 

Comment  date:  May  12, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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7.  Appalachian  Power  Co. 

[Docket  No.  ER93-587-000] 

Take  notice  that  Appalachian  Power 
Company  (APCo),  on  April  26, 1993, 
tendered  for  filing  with  the  Commission 
a  March  29, 1993  Addendum  to  the 
existing  Electric  Service  Agreement 
between  APCo  and  the  City  of  Radford, 
Virginia  (Radford),  which  increases 
APCo’s  maximum  capacity  commitment 
to  Radford  from  50,000  kW  to  65,000 
kW. 

APCo  proposes  an  effective  date  of 
June  28, 1993,  and  states  that  a  copy  of 
its  filing  was  served  on  the  affected 
customer. 

Comment  date:  May  12, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Central  Vermont  Public  Service  Corp. 

[Docket  No.  ER93-386-000] 

Take  notice  that  on  April  26, 1993, 
Central  Vermont  Public  Service 
Corporation  tendered  for  filing  an 
amendment  containing  supplemental 
financial  information  to  its  February  22, 
1993  filing  in  this  docket. 

To  the  extent  necessary  to  allow  for 
the  sale  of  power  pursuant  to  the 
Service  Agreement  commencing  April 
19, 1993,  Central  Vermont  requests  that 
the  Commission  waive  its  notice 
requirements.  In  support  of  its  requests 
Central  Vermont  states  that  allowing  the 
Service  Agreement  to  become  effective 
as  provided  will  enable  the  Company 
and  its  customers  to  achieve  mutual 
benefits. 

Comment  date:  May  12, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Wisconsin  Power  and  Light  Co. 
[Docket  No.  ER93-407-000] 

Take  notice  that  on  April  26, 1993, 
Wisconsin  Power  and  Light  Company 
(WPL)  tendered  for  filing  an  amendment 
providing  supplemental  information 
dated  April  14, 1993,  between  the 
Wisconsin  Public  Service  Corporation 
and  WPL.  WPL  states  that  this 
amendment  supplements  the  previous 
agreement  for  sharing  a  spare 
transformer  between  the  two  parties 
which  was  dated  December  7, 1992,  and 
on  file  in  Docket  No.  ER93-407-000  by 
the  Commission. 

The  purpose  of  this  amendment  is  to 
clarify  the  terms  of  service  and  to  show 


the  method  of  calculations  for  the  fees 
for  service. 

WPL  requests  that  an  effective  date 
concurrent  with  the  amendment  filing 
date  of  April  14, 1993  be  assigned.  WPL 
states  that  copies  of  the  agreement  and 
the  filing  have  been  provided  to  the 
Wisconsin  Public  Service  Corporation 
and  the  Wisconsin  Public  Service 
Commission. 

Comment  date:  May  12, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Carolina  Power  &  Light  Co. 

[Docket  No.  ER93-584-000] 

Take  notice  that  on  April  26, 1993, 
Carolina  Power  &  Light  Company 
(CP&L)  tendered  for  filing  with  the 
Commission  the  change  outlined  below 
to  its  agreement  with  Wake  EMC. 

1.  Wake  EMC-Oxford  POD — Increase 
in  metered  voltage  from  12  kV  to  23  kV. 

The  Company  requests  that  this 
supplement  be  made  effective  June  1, 
1993. 

A  copy  of  this  filing  has  been  sent  to 
the  affected  party,  the  North  Carolina 
Utilities  Commission,  and  the  South 
Carolina  Public  Service  Commission. 

Comment  date:  May  12, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  93-10545  Filed  5-4-93;  8:45  am) 
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Briefing  by  U.S.  Fish  and  Wildlife 
Service,  Wisconsin  Department  of 
Natural  Resources,  Michigan 
Department  of  Natural  Resources  With 
FERC  Staff 

April  29, 1993. 

a.  Date  and  Time  of  Meeting:  May  21, 
1993,  8:30  a.m. 

b.  Place:  810  1st  Street  NE., 
Washington  DC,  8th  floor  Hearing  Room 
No.  1. 

c.  FERC  Contact:  Ed  Lee  (202)  219- 
2809. 

d.  Purpose  of  the  Meeting:  U.S.  Fish 
and  Wildlife  Service,  Wisconsin 
Department  of  Natural  Resources  (DNR), 
Michigan  Department  of  Natural 
Resources  will  brief  the  Federal  Energy 
Regulatory  Commission  staff  on  the 
issues  concerning  fish  entrainment  and 
mortality  at  existing  hydropower 
projects  in  Wisconsin  and  Michigan. 

e.  Proposed  Agenda: 

(1)  Agency  fisheries  guidelines  for 
hydroelectric  projects. 

(2)  Wisconsin  DNR  fisheries 
entrainment  and  mortality  mitigation 
guidance. 

(3)  Fisheries  entrainment  and 
mortality  issues  on  the  Wisconsin  River 
projects. 

(4)  Fisheries  entrainment  and 
mortality  issues  at  Thornapple. 

(5)  Fisheries  entrainment  and 
mortality  issues  on  the  Menominee 
River  projects. 

(6)  The  differences  between  netting 
and  hydroacoustics  for  entrainment 
studies. 

(7)  The  statewide  implications  of 
fisheries  entrainment  and  mortality. 

(8)  Critique  of  the  1992  EPRI  report  on 
“Fish  Entrainment  and  Turbine 
Mortality  Review  and  Guidelines.” 

f.  The  licensees  for  applications  for 
new  license  that  have  been  filed  with 
the  Commission,  as  described  on  the  list 
attached  to  this  notice,  are  herein 
notified  and  invited  to  attend  this 
briefing.  All  intervenors  and  interested 
parties  are  also  invited  to  attend  this 
briefing.  If  you  have  any  questions, 
please  contact  Ed  Lee  at  the  number 
listed  above. 

Lois  D.  Cashell, 

Secretary. 


Project  No.,  state,  filing  date  Applicant  Contact 

P-2347-001,  W1,  12/23/91  .  Wisconsin  Power  and  Light  Company,  P.O.  Box  192,  Norman  E.  Boys,  P.O.  Box  192.  Madison,  Wl  53701, 

222  W.  Washington  Ave.,  Madison,  Wl  53701 .  (608)  252-3086. 

P-2348-001,  Wl,  12/17/91  .  Wisconsin  Power  and  Light  Company,  P.O.  Box  192,  Norman  E.  Boys,  P.O.  Box  192,  222  W.  Washington 

222  W.  Washington  Ave.,  Madison,  Wl  53701 .  Ave.,  Madison,  Wl  53701 .  (608)  252-3086. 
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Project  No.,  state,  fing  date 


Applicant 


Contact 


P-2390-003  Wl,  12/16/91  _ 

P-2395-003,  Wl.  12/31/91  . 

P-2402-003,  Ml,  12/23/91  . 

P-2404-017,  Ml,  12/30/91  . 

P-2417-001.  Wl,  12/23/91  — 

P-2419-007,  Ml,  12/30/91  . 

P-2421-003,  Wl,  12/31/91  . 

P-2431-008,  Ml,  12/2/91  . 

P-2433-004,  Mi,  12/17/91 _ 

P-2436-007,  Ml.  12/19/91  ..... 

P-2440-002.  Wl,  12/18/91  _ 

P-2444-002,  Wl,  12/30/91 _ 

P-2447-008,  Ml.  12/29/91  . 

P-2448-011,  Ml.  12/19/91 _ 

P-2449-007.  Ml,  12/19/91  ..... 

P-2450-005,  Ml,  12/19/91  . 

P-2451-004,  Ml,  12/19*91  . 

P-2452-007,  Ml,  12/19/91  _ 

P-2453-003,  Ml,  12/19/91  . 

P-2468-003,  Ml,  12/19.91  . 

P-2473-002,  Wl,  12/31/91 _ 

P-2475-006,  Wl,  12/18/91  . 

P-2476-001,  Wl,  12/19/91 _ 

P-2486-002.  Wl,  12/23/91  . 

P-2506-002,  Ml,  12/23/91  . 

P-2522-002,  Wl,  12/18/91  ..... 

P-2525-004.  Wl,  12/17/91 _ 

P-2546-001.  Wl,  12/19/91  . 

P-2551-004,  Ml,  12/11/91  . 


Northern  States  Power  Company,  100  N.  Barstow  St, 
P.O.  Box  8,  Eau  Claire,  Wi  54702. 

Flambeau  Paper  Corporation,  200  N.  First  Ave.,  Park 
FaHs,  Wl  54552. 

Upper  Peninsula  Power  Corporation,  600  Lakeshore 
Drive,  Houghton,  Ml. 

Thunder  Bay  Power  Company,  10850  Traverse  Hwy., 
Suite  1101,  Traverse,  Ml  49684. 

Northern  States  Power  Company,  100  N.  Barstow  St., 
P.O.  Box  8,  Eau  Claire,  Wl  54702. 

Thunder  Bay  Power  Company,  10850  Traverse  Hwy., 
Suite  1101,  Traverse,  Ml  49684. 

Flambeau  Paper  Corporation,  200  N.  First  Ave.,  Park 
Falls,  Wl  54552. 

Wisconsin  Electric  Power  Company,  231  West  Michi¬ 
gan  Street,  P.O.  Box  2046,  Milwaukee,  Wl  53201. 

Wisconsin  Public  Service  Corporation,  700  N.  Adams 
St,  Green  Bay,  Wl  54307. 

Consumers  Power  Company,  212  West  Michigan 
Ave.,  Jackson,  Ml  49201. 

Northern  States  Power  Company,  100  N.  Barstow  St 
P.O.  Box  8,  Eau  Claire.  Wl  54702. 

Northern  States  Power  Company,  100  N.  Barstow  St, 
P.O.  Box  8,  Eau  Claire,  Wl  54702. 

Consumers  Power  Company,  212  West  Michigan 
Ave.,  Jackson,  Ml  49201. 

Consumers  Power  Company,  212  West  Michigan 
Ave.,  Jackson,  Ml  49201 . 

Consumers  Power  Company,  212  West  Michigan 
Ave.,  Jackson  Ml  49201 . 

Consumers  Power  Company,  212  West  Michigan 
Ave.,  Jackson,  Mi  49201. 

Consumers  Power  Company,  212  West  Michigan 
Ave.,  Jackson,  Ml  49201. 

Consumers  Power  Company,  212  West  Michigan 
Ave.,  Jackson.  Ml  49201. 

Consumers  Power  Company,  212  West  Michigan 
Ave.,  Jackson,  Ml  49201. 

Consumers  Power  Company,  212  West  Michigan 
Ave.,  Jackson,  Ml  49201. 

Flambeau  Paper  Corporation,  200  N.  First  Ave.,  Park 
Falls.  Wl  54552. 

Northern  States  Power  Company,  100  N.  Barstow  St, 
P.O.  Box  8,  Eau  Claire,  Wl  54702. 

Wisconsin  Public  Service  Corporation,  700  N.  Adams 
St.,  Green  Bay,  Wl  54307. 

Wisconsin  Electric  Power  Company,  231  West  Michi¬ 
gan  Street,  P.O.  Box  2046,  Milwaukee  Wl  53201. 

Mead  Corporation,  County  Road  426,  Escanaba,  Ml 
49829. 

Wisconsin  Public  Service  Corporation,  700  N.  Adams 
St.  Green  Bay,  Wl  54307. 

Wisconsin  Public  Service  Corporation,  700  N.  Adams 
St,  Green  Bay,  Wl  54307. 

Wisconsin  Public  Service  Corporation,  700  N.  Adams 
St.,  Green  Bay.  Wl  54307. 

Indiana  Michigan  Power,  One  Summitt  Square,  Fort 
Wayne,  IN  46801,  (219)  425-2111. 


Anthony  G.  Schuster,  P.O.  Box  8,  Eau  Claire,  Wl 
54702,  (715)  839-2401. 

James  M.  McGinnity,  200  N.  First  Ave.,  Park  Falls,  Wl 
54552,  (715)  762-3231. 

Clarence  Fisher,  P.O.  Box  130,  600  Lakeshore  Drive, 
Houghton,  Ml,  (906)  487-5000. 

Roger  Steed,  10850  Traverse  Hwy.,  Suite  1101,  Tra¬ 
verse,  Ml  49684,  (616)  941-5255. 

Anthony  Schuster,  100  North  Barstow  Street,  P.O.  Box 
8,  Eau  Claire,  Wl  54702,  (715)  839-2401. 

Roger  Steed,  10850  Traverse  Hwy.,  Suite  1101,  Tra¬ 
verse,  Ml  49684,  (616)  941-5255. 

James  McGinnity,  200  North  First  Avenue,  Park  Fafts, 
Wl  54552,  (715)  762-3231. 

David  K.  Porter,  231  West  Michigan  Street  P.O.  Box 
2046,  Milwaukee,  Wl  53201. 

RA  Krueger,  700  North  Adams  Street  P.O.  Box 
19002,  Green  Bay,  Wl  54307,  (414)  433-1268. 

R.J.  Nicholson,  1945  W.  Pamall  Road,  Jackson,  Ml 
49201,  (517)  788-1270. 

Anthony  G.  Schuster,  P.O.  Box  8,  Eau  Claire,  Wl 
54702,  (715)  839-2401. 

Anthony  Schuster,  100  North  Barstow  Street,  P.O.  Box 
8,  Eau  Claire,  Wl  54702,  (715)  839-2401. 

R.J.  Nicholson,  1945  W.  Pamall  Road,  Jackson,  Ml 
49201,  (517)  788-1270. 

R.J.  Nicholson,  1945  W.  Pamall  Road,  Jackson,  Ml 
49201,  (517)  788-1270. 

R.J.  Nicholson,  1945  W.  Pamall  Road,  Jackson,  Ml 
49201,  (517)  788-1270. 

R.J.  Nicholson,  1945  W.  Pamall  Road,  Jackson,  Ml 
49201,  (517)  788-1270. 

RJ.  Nicholson,  1945  W.  Pamall  Ftoad,  Jackson,  Ml 
49201,  (517)  788-1270. 

R.J.  Nicholson,  1945  W.  PamalJ  Road,  Jackson,  Ml 
49201,  (517)  788-1270. 

RJ.  Nicholson,  1945  W.  Pamall  Road,  Jackson,  Ml 
49201,(517)  788-1270. 

RJ.  Nicholson,  1945  W.  Pamall  Road,  Jackson,  Ml 
49201,  (517)  788-1270. 

James  McGinnity,  200  North  First  Avenue,  Park  Falls, 
Wl  54552,  (715)  762-3231. 

Anthony  G.  Schuster,  P.O  Box  8,  Eau  Claire,  Wl 
54702,  (715)  839-2401. 

RA  Krueger,  700  North  Adam  Street.  P.O.  Box 
19002,  Green  Bay,  Wl  54307,  (414)  433-1268. 

David  K.  Porter,  231  W.  Michigan  Street,  P.O.  Box 
2046,  Milwaukee.  Wl  53201,  (414)  221-2500. 

Gary  L.  Butryn,  County  Road  426,  P.O.  Box  757,  Es¬ 
canaba  Ml  49829,  (906)  786-1660. 

RA  Krueger,  P.O.  Box  19002.  Green  Bay,  Wl  54307, 
(414)  433-1268. 

RA  Krueger,  700  North  Adams  Street,  P.O.  Box 
19002,  Green  Bay,  Wl  543C7,  (414)  433-1268. 

RA  Krueger,  P.O.  Box  19002,  Green  Bay,  Wl  54307, 
(414)  433-1268. 

B.H.  Bennett,  American  Electric  Power  Corporation,  1 
Fliverside  Plaza,  Columbus,  OH  43215,  (614)  223- 
2930. 


P-2560-001,  Wl,  12/19/91  . 

P-2580-015,  Ml,  12/19/91  . 

P-2581-002.  Wl.  12/19/91 _ 

P-2587-002,  WI/MI,  12/18/91 

P-2595-005,  Wl,  12/18/91  . 

P-2599-005,  Mi.  12/19/91 


Wisconsin  Public  Service  Corporation,  700  N.  Adams 
St,  Green  Bay,  Wi  54307. 

Consumers  Power  Company,  212  West  Michigan 
Ave.,  Jackson,  Ml  49201. 

Wisconsin  Public  Service  Corporation,  700  N.  Adams 
St.,  Green  Bay,  Wl  54307. 

Northern  States  Power  Company,  100  N.  Barstow  St., 
P.O.  Box  8,  Eau  Claire,  Wl  54702. 

Wisconsin  Public  Service  Corporation,  700  N.  Adams 
SL,  Green  Bay.  Wl  54307. 

Consumers  Power  Company,  212  West  Michigan 
Ave.,  Jackson,  Ml  49201. 


RA  Krueger,  P.O.  Box  19002,  Green  Bay,  Wl  54307, 
(414)  433-1268. 

RJ.  Nicholson,  1945  W.  Pamall  Road,  Jackson,  Ml 
49201,  (517)  788-1270. 

RA  Krueger,  P.O.  Box  19002,  Green  Bay,  Wl  54307 
(414)  433-1268. 

Anthony  Schuster,  100  North  Barstow  Street.  P.O.  Box 
8,  Eau  Claire,  Wl  54702,  (715)  839-2401. 

RA  Krueger,  P.O.  Box  19002,  Green  Bay,  Wl  54307, 
(414)  433-1268. 

RJ.  t^cholson,  1945  W.  Pamall  Road,  Jackson,  Ml 
49201,  (517)  788-1270. 
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Project  No.,  state,  Wing  date 

Applicant 

Contact 

P-2640-010,  Wl,  12/27/91  . 

P-2689-001 ,  Wl,  12/27/91  . 

Flambeau  Paper  Corporation,  200  N.  First  Ave.,  Park 
Falls,  Wl  54552. 

Scott  Paper  Company,  106  E.  Central  Avenue,  Oconto 
Falls,  Wl  54154. 

James  M.  McGinntty,  200  N.  First  Ave.,  Park  Fads,  Wl 
54552,  (715)  762-3231. 

Thomas  Cosgrove,  i06  E.  Central  Avenue,  Oconto 
Falls,  Wl  54154,  (414)  846-3411  ext.  3272 

[FR  Doc.  93-10512  Filed  5-4-93;  8:45  ami 
BILUNG  CODE  671 7-01 -M 


[Docket  Nos.  CP89-471-007,  et  all 

Gateway  Pipeline  Co.,  et  al.;  Natural 
Gas  Certificate  Filings 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Gateway  Pipeline  Co. 

[Docket  No.  CP89-4  71-007) 

April  19, 1993. 

Take  notice  that  on  April  14, 1993, 
Gateway  Pipeline  Company  (Gateway), 
600  Travis,  P.O.  Box  1478,  Houston,  TX 
77251-1478,  filed  pursuant  to  section  7 
of  the  Natural' Gas  Act,  in  Docket  No. 
CP89—471-007  to  amend  the  certificate 
authority  issued  on  June  25, 1991,  in 
Docket  No.  CP89-471-000,  et  at., 
requesting  authorization  to  increase  the 
operating  pressure  of  Gateway’s 
facilities  located  in  Mobile  County, 
Alabama,  all  as  more  fully  set  forth  in 
the  amendment,  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Gateway  states  that  it  proposes  to 
increase  the  operating  pressure  from  800 
psig  to  1,010  psig  in  order  to  insure  that 
Gateway  can  operate  at  its  designed 
capacity.  Gateway  states  that  the 
proposed  increase  in  pressure  would 
not  require  the  construction  of  any 
additional  facilities. 

Comment  date:  May  10, 1993,  in 
accordance  with  the  first  paragraph  of 
Standard  Paragraph  F  at  the  end  of  this 
notice. 

2.  Tennessee  Gas  Pipeline  Co. 

[Docket  No.  CP93-297-000J 
April  19, 1993. 

Take  notice  that  on  April  15, 1993, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  P.O.  Box  2511,  Houston, 
Texas  77252,  filed  in  Docket  No.  CP93- 
297-000  a  request  pursuant  to  §  157.205 
of  the  Commission’s  Regulations  to 
operate  six  existing  delivery  point 
facilities  initially  constructed  under 
section  311(a)  of  the  Natural  Gas  Policy 
Act  of  1978  (NGPA)  under  Tennessee’s 
blanket  certificate  issued  in  Docket  No. 
CP82— 413-000,  pursuant  to  section  7  of 
the  Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 


Commission  and  open  to  public 
inspection. 

Tennessee  proposes  to  operate  (1)  the 
Cabell  County,  W,  Va.  Sales  No.  2 
delivery  point  in  Cabell  County,  West 
Virginia;  (2)  the  Cat  Springs  Sales 
delivery  point  in  Austin  County,  Texas; 
(3)  the  Cranberry  Sales  delivery  point  in 
Kanawha  County,  West  Virginia;  (4)  the 
Aberdeen  delivery  point  in  Monroe 
County,  Mississippi;  (5)  the  New  Hope 
delivery  point  in  Lownes  County, 
Mississippi;  and  (6)  the  Neches-TGP 
delivery  point  in  Montgomery  County, 
Texas,  to  provide  for  all  transportation 
services,  whether  jurisdictional  or  non- 
jurisdictional  pursuant  to  section  311  of 
the  NGPA,  for  the  benefit  of  all 
customers  on  Tennessee’s  system. 
Tennessee  states  that  each  of  these 
existing  delivery  points  were 
constructed  under  section  311(a)  of  the 
NGPA  to  provide  section  311(a) 
transportation  services.  Tennessee  states 
that  the  delivery  of  volumes  through  the 
existing  delivery  points  would  not 
impact  Tennessee’s  peak  day  and 
annual  deliveries  and  that  the  proposed 
activity  is  not  prohibited  by  its  existing 
tariff.  Tennessee  has  sufficient  capacity 
to  accommodate  the  changes  proposed 
herein  without  detriment  or 
disadvantage  to  Tennessee's  other 
customers,  it  is  stated. 

Comment  date:  June  3, 1993,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  CNG  Transmission  Corp. 

[Docket  No.  CP 80-2 23-002  and  CP84-306- 
0021 

April  19, 1993. 

Take  notice  that  on  April  2, 1993, 
CNG  Transmission  Corporation  (CNG), 
445  West  Main  Street,  Clarksburg,  West 
Virginia  26301,  filed  in  Docket  Nos. 
CP80— 223-002  and  CP84-306-002,  a 
petition  to  amend  the  orders  issued  on 
June  16, 1980  and  October  3, 1984,  in 
Docket  Nos.  CP60-223  and  CP84-306- 
000,  respectively,  pursuant  to  section 
7(c)  of  the  Natural  Gas  Act  for 
authorization  to  amend  its  currently 
effective  certificates  of  public 
convenience  and  necessity  to  allow 
CNG  to  render  storage  services  directly 
to  certain  customers  of  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern)  and  Algonquin  Gas 
Transmission  Company  (Algonquin) 


which  CNG  now  provides  directly  to 
Texas  Eastern,  all  as  more  fully  set  forth 
in  the  petition  to  amend  which  is  on  file 
with  the  Commission  and  open  to 
public  inspection. 

CNG  states  that  this  application 
concerns  two  storage  service  agreements 
between  CNG  and  Texas  Eastern  dated 
December  18, 1979,  and  March  20, 1984. 
CNG  further  states  that  the  agreements 
provide  for  a  combined  storage  capacity 
of  51  MMdt.  CNG  says  it  was  granted 
authority  to  render  these  services  to 
Texas  Eastern  under  section  7(c)  of  the 
Natural  Gas  Act  in  Texas  Eastern 
Transmission  Corporation,  et  al.,  11 
FERC  *561,284  (1980)  and  Consolidated 
Gas  Transmission  Corporation,  et  al.,  29 
FERC  ^61,032  (1984).  It  is  stated  that 
Texas  Eastern  resells  the  storage 
services  it  receives  under  the  two 
storage  service  agreements  to  its 
customers,  including  Algonquin,  under 
its  Rate  Schedules  SS-2  and  SS-3.  CNG 
indicates  that  Texas  Eastern  received  its 
certificate  authority  to  resell  CNG’s 
storage  service  to  its  SS-2  and  SS-3 
customers  in  the  same  orders  that  CNG 
received  the  authorization  to  render  the 
underlying  Rate  Schedule  GSS  service. 
Algonquin  resells  the  SS-2  storage 
services  that  it  receives  from  Texas 
Eastern  to  its  customers  under  its  Rate 
Schedule  STB  under  the  authorization 
granted  in  Texas  Eastern  Transmission 
Corporation,  et  al.,  11  FERC  161,284 
(1980),  it  is  stated.  CNG  indicates  that 
Algonquin  resells  Texas  Eastern’s  SS-3 
storage  services  to  its  customers  taking 
service  under  its  Rate  Schedule  SS-III 1 
in  accordance  with  a  certificate 
originally  granted  in  Algonquin  Gas 
Transmission  Company,  29  FERC 
161,305  (1984)  and  amended  in 
Algonquin  Gas  Transmission  Company, 
35  FERC  161 ,271  (1986). 

CNG  states  that  it  requests  that  the 
certificates  originally  issued  in  Docket 
Nos.  CP80— 223  and  CP84-306-000  be 
amended  in  two  ways:  (1)  To  substitute 
the  assignees  for  Texas  Eastern  as  the 
“buyer”  of  the  service,  and  (2)  to 
apportion  the  originally  certificated 
contract  quantities  among  the  assignees. 
CNG  further  states  that  each  assignee’s 
beginning  inventory  balance  would  be 


1  Customers  under  Texes  Eastern  Rate  Schedules 
SS-2  and  SS-3  and  Algonquin's  Rate  Schedules 
STB  and  3S-H1  are  referred  to  herein  as  "the 
assignees". 
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established  by  CNG  based  upon  written 
notification  received  by  Texas  Eastern 
and  Algonquin.  It  is  stated  that  the  term 
of  the  amended  authorization  for  the 
Texas  Eastern  assignees  would  become 
effective  on  the  latter  of:  (1)  The  date 
that  the  Commission  issues  an  order 
granting  the  requested  amendment  or  (2) 
the  date  Texas  Eastern  Implements 
restructured  services  in  accordance  with 
the  Commission’s  orders  in  Docket  No. 
RS92-1 1-000.  CNG  says  that  the 
amended  authorization  would  become 
effective  for  the  Algonquin  assignees  on 
the  latter  of:  (1)  The  date  that  the 
Commission  issues  an  order  granting  the 
requested  amendment  or  (2)  the  date 
Algonquin  implements  restructured 
services  in  accordance  with  the 
Commission's  orders  in  Docket  No. 
RS92— 28-000. 

Comment  date:  May  10, 1993,  in 
accordance  with  the  first  paragraph  of 
Standard  Paragraph  F  at  the  end  of  this 
notice. 

4.  Northern  Natural  Gas  Co. 

IDocket  No.  CP93-294-000] 

April  19, 1993. 

Take  notice  that  on  April  14, 1993, 
Northern  Natural  Gas  Company 
(Northern),  1111  South  103rd  Street, 
Omaha,  Nebraska  68124-1000,  filed  in 
Docket  No.  CP93-294-000,  a  request 
pursuant  to  §§  157.205  and  157.212  of 
the  Commission’s  Regulations  under  the 
Natural  Gas  Act  and  pursuant  to 
Northern’s  blanket  certificate  issued  in 
Docket  No.  CP82-401-000,  for  authority 
to  install  and  operate  three  (3)  new 
delivery  points  and  to  upgrade  two  (2) 
existing  delivery  points  to  accommodate 
natural  gas  deliveries  to  Iowa  Electric 
Light  and  Power  Company  (Iowa 
Electric),  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  and 
open  to  public  inspection. 

Northern  states  that  Iowa  Electric  has 
requested  additional  service  to 
accommodate  the  growth  of  residential 
and  commercial  markets  it  serves. 
Northern  estimates  an  increase  of  3,319 
Mcf  per  day  and  137,920  Mcf  per  annual 
of  natural  gas  deliveries  to  be  delivered 
to  Iowa  Electric. 

Comment  date:  June  3, 1993,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

5.  Transcontinental  Gas  Pipe  Line  Corp. 
(Docket  No.  CP93-303-000] 

April  20, 1993. 

Take  notice  that  on  April  16, 1993, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco),  P.O.  Box  1396, 
Houston,  Texas  77251,  filed  in  Docket 
No.  CP9 3-303-000  an  application 
•  pursuant  to  section  7(b)  of  the  Natural 


Gas  Act  for  authorization  to  abandon 
one  3,500  horsepower  compressor 
located  on  a  production  platform  owned 
by  Arco  Oil  and  Gas  Company  (Arco)  in 
High  Island  Area  Block  A-467,  Offshore 
Texas,  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Transco  states  that,  due  to  Arco’s 
declining  gas  production  in  this  area, 
the  current  configuration  of  compressors 
is  no  longer  operationally  efficient.  It  is 
stated  that  there  are  no  longer  sufficient 
natural  gas  reserves  from  the  High 
Island  Block  A-466  and  A-467  fields  to 
operate  compressors  located  on 
platforms  in  each  block.  It  is  indicated 
that,  as  a  result,  Transco  proposes  to 
move  a  1,000  horsepower  compressor 
unit  from  the  production  platform 
located  on  High  Island  Block  A-466  to 
the  platform  located  in  Block  A-467 
under  §  157.208  of  the  Commission’s 
Regulations  as  a  miscellaneous 
rearrangement  of  facilities.  Transco 
states  that,  because  Arco’s  High  Island 
A-467  platform  cannot  support  both 
compressors,  it  must  first  obtain 
Commission  authorization  to  abandon 
the  3,500  horsepower  unit  currently 
located  on  the  platform.  Transco  also 
states  that  the  3,500  horsepower 
compressor  unit  would  ultimately  be 
sold  or  utilized  elsewhere  on  the 
Transco  system. 

Transco  states  that  the  requested 
abandonment  would  have  no  impact  on 
the  daily  design  capacity  or  operating 
conditions  on  Transco’s  system.  Transco 
also  states  that  no  service  to  any  other 
customers  would  be  impacted  by  the 
proposed  abandonment. 

Transco  requests  abandonment 
approval  on  an  expedited  basis.  Transco 
states  that  it  has  been  advised  by  Arco 
that  a  failure  to  reconfigure  the  facilities 
on  a  timely  basis  in  response  to  the 
declining  natural  gas  production  could 
result  in  a  potentially  substantial  loss  of 
Arco’s  reserves  in  this  offshore  area. 

Comment  date:  May  11, 1993,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

6.  Northern  Natural  Gas  Co. 

[Docket  No.  CP93-309-000] 

April  22, 1993. 

Take  notice  that  on  April  21, 1993, 
Northern  Natural  Gas  Company 
(Northern),  P.O.  Box  1188,  Houston, 
Texas  77251-1188,  filed  in  Docket  No. 
CP93-309— 000  a  request  pursuant  to 
§§  157.205  and  157.212  of  the 
Commission’s  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.212)  for  authorization  to  construct 
and  operate  a  delivery  point  to 


accommodate  natural  gas  deliveries  to 
Wisconsin  Power  and  Light  Company 
(WP&L),  under  the  blanket  certificate 
issued  in  Docket  No.  CP82-401-000, 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act,  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Northern  states  that  it  requests 
authority  to  install  a  delivery  point 
(Dodgeville  TBS  #1A  town  border 
station)  located  in  Iowa  County, 
Wisconsin  to  accommodate  natural  gas 
deliveries  to  WP&L  under  Northern’s 
currently  effective  service  agreement.  It 
is  indicated  that  WP&L  has  requested 
service  due  to  the  expansion  into 
markets  not  previously  served  by  WP&L 
Northern  indicates  that  the  volumes 
proposed  to  be  delivered  at  the  new 
town  border  station  would  result  in  an 
estimated  increase  in  Northern’s  peak 
day  and  annual  deliveries  of  1,476  Mcf 
and  180,945  Mcf,  respectively.  Northern 
indicates  that  the  end  use  of  the 
deliveries  at  the  new  town  border 
station  would  be  residential, 
commercial  and  industrial.  Northern 
estimates  that  the  facilities  would  cost 
$55,000,  with  WP&L  making  a 
contribution  in  aid  of  construction  of 
the  total  cost  of  facilities. 

Northern  advises  that  the  total 
volumes  to  be  delivered  to  the  customer 
after  the  request  do  not  exceed  the  total 
volumes  authorized  prior  to  the  request. 
Also,  it  is  indicated  that  the  proposed 
activity  is  not  prohibited  by  its  existing 
tariff  and  that  it  has  sufficient  capacity 
to  accommodate  the  changes  proposed 
herein  without  detriment  or 
disadvantage  to  Northern’s  other 
customers. 

Comment  date:  June  7, 1993,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

7.  Williston  Basin  Interstate  Pipeline 
Co. 

(Docket  No.  CP93-302-000] 

*  April  22, 1993. 

Take  notice  that  on  April  16, 1993, 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  200  North 
Third  Street,  Suite  300,  Bismarck,  North 
Dakota  58501,  filed  in  Docket  No.  CP93- 
302-000  as  a  request  pursuant  to 
§  157.205  of  the  Commission’s 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
reassign  currently  effective  Maximum 
Daily  Quantities  (MDQ)  among  various 
delivery  points  for  sales  to  Montana- 
Dakota  Utilities  Co.  (Montana-Dakota), 
under  Williston  Basin’s  blanket 
certificate  issued  in  Docket  No.  CP83-1- 
000  et  al..  all  as  more  fully  set  forth  in 
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the  request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

It  is  stated  that  Williston  Basin  makes 
firm  sales  of  natural  gas  to  Montana- 
Dakota  pursuant  to  Williston  Basin’s 
Rate  Scnedule  G-l.  It  is  asserted  that 
the  service  agreement  for  the  sale,  dated 
June  23, 1988,  has  been  amended,  as  of 
April  15, 1993.  It  is  explained  that  the 
volumes  to  be  delivered  following  the 
reassignment  proposed  herein  are 
within  Montana-Dakota’s  authorized 
entitlement  from  Williston  Basin.  It  is 
asserted  that  Williston  Basin's  tariff 
does  not  prohibit  the  reassignment  of 
individual  delivery  point  MDQ’s.  It  is 
further  asserted  that  Williston  Basin  has 
sufficient  capacity  to  accomplish  the 
deliveries  without  detriment  or 
disadvantage  to  its  other  customers.  It  is 
explained  that  no  new  facilities  are 
proposed  to  be  constructed  herein. 

Comment  date:  June  7, 1993,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

8.  K  N  Energy,  Inc. 

[Docket  No.  CP93-305-000] 

April  22, 1993. 

Take  notice  that  on  April  20, 1993,  K 
N  Energy,  Inc.  (K  N),  P.O.  Box  281304, 
Lakewood,  Colorado,  80228,  filed  in 
Docket  No.  CP93-305-000  a  request 
pursuant  to  §§  157.205  and  157.211  of 
the  Commission’s  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  construct  and  operate 
sales  taps  for  the  delivery  of  gas  to  end 
users  under  K  N’s  blanket  certificate 
issued  in  Docket  Nos.  CP83-140-000, 
CP83-140-001,  and  CP83-140-002 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

K  N  requests  authorization  to 
construct  and  operate  sales  taps  to 
various  end  users  located  along  its 
jurisdictional  pipelines.  K  N  states  that 
the  proposed  sales  taps  are  not 
prohibited  by  any  of  its  existing  tariffs 
and  that  the  additional  taps  will  have  no 
significant  impact  on  its  peak  day  and 
annual  deliveries. 

Comment  date:  June  7, 1993,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 


the  Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214)  and  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission’s 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission’s  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
filing  if  no  motion  to  intervene  is  filed 
within  the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission’s 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214 
of  the  Commission’s  Procedural  Rules 
(18  CFR  385.214)  a  motion  to  intervene 
or  notice  of  intervention  and  pursuant 
to  §  157.205  of  the  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  93-10544  Filed  &-4-93;  8:45  am) 

BILLING  CODE  6717-01 -M 


[Docket  Nos.  CP93-318-000,  et  aL] 

Williams  Natural  Gas  Company,  et  a!.; 
Natural  Gas  Certificate  Filings 

April  29, 1993. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Williams  Natural  Gas  Co. 

[Docket  No.  CP93-318-000) 

Take  notice  that  on  April  27, 1993, 
Williams  Natural  Gas  Company 
(Williams),  P.O.  Box  3288,  Tulsa, 
Oklahoma  74101,  filed  in  Docket  No. 
CP93-318-000  a  request  pursuant  to 
§§  157.205  and  157.212  of  the 
Commission’s  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.212)  for  authorization  to  use  for 
other  purposes  facilities  originally 
installed  for  the  delivery  of  gas  to 
Greeley  Gas  Company  (Greeley)  under 
Section  311  of  the  Natural  Gas  Policy 
Act  of  1978  (NGPA),  under  the  blanket 
certificate  issued  in  Docket  No.  CP82- 
479-000,  pursuant  to  section  7(c)  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Williams  states  that  it  installed  a  tap, 
measuring  and  appurtenant  facilities  on 
its  line  XQ-1  located  in  Johnson 
County,  Kansas  for  the  delivery  of 
NGPA  Section  311  transportation  gas  to 
Greeley  for  system  supply.  Williams  in 
this  request  proposes  to  use  the  NGPA 
section  311  facilities  to  deliver 
transportation  gas  to  Greeley  for  any 
purpose.  It  is  indicated  that  the  $23,460 
cost  of  the  facilities  was  reimbursed  by 
Greeley.  Williams  states  that  it 
anticipates  delivering  an  average  of  500 
dt  equivalent  of  natural  gas  per  day  to 
Greeley  and  that  the  deliveries  would 
have  no  impact  on  Williams’  peak  day 
or  annual  deliveries. 

Williams  indicates  that  the  proposed 
activity  is  not  prohibited  by  its  existing 
tariff  and  that  it  has  sufficient  capacity 
to  accommodate  the  changes  proposed 
herein  without  detriment  or 
disadvantage  to  Williams’  other 
customers. 

Comment  date:  June  14, 1993,  in 
accordance  with  Standard  paragraph  G 
at  the  end  of  this  notice. 

2.  National  Fuel  Gas  Supply  Corp. 

[Docket  No.  CP93-313-000) 

Take  notice  that  on  April  26, 1993, 
National  Fuel  Gas  Supply  Corporation 
(National),  10  Lafayette  Square,  Buffalo, 
New  York  14203,  filed  in  Docket  No. 
CP93-313-000  a  request  pursuant  to 
Sections  157.205  and  157.211  of  the 
Commission’s  Regulations  under  the 
National  Gas  Act  (18  CFR  157.205, 
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157.211)  for  authorization  to  construct 
and  operate  sales  tap  facilities  under 
National’s  blanket  certificate  issued  in 
Docket  No.  CP83-4-000  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

National  proposes  to  install  three 
sales  tap  connections  to  enable  its 
existing  customer,  National  Fuel  Gas 
Distribution  Corporation  (Distribution), 
to  serve  the  residential  end-users  shown 
below.  National  states  that  the  service  to 
Distribution  would  be  performed  under 
the  terms  of  its  Rate  Schedule  RQ. 
National  further  states  that,  following 
the  restructuring  of  its  services  pursuant 
to  the  proceeding  instituted  in  Docket 
No.  RS9 2-2 1-000,  the  service  would  be 
performed  under  its  Rate  Schedule  EFT. 


End-user 

Line 

Location 

Annual 

Met 

Norman  J. 

N-M47 

Mercer 

150 

Keetey. 

County, 
PA.  \ 

Wayne  R. 

N-M47 

Mercer 

150 

Brest 

County, 

PA. 

John 

T-3 

Clarion 

150 

Burford. 

County, 

PA. 

Comment  date:  June  14, 1993,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  Tennessee  Gas  Pipeline  Co. 

(Docket  No.  CP93-315-000] 

Take  notice  that  on  April  26, 1993, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  P.O.  Box  2511,  Houston, 
Texas  77252,  filed  in  Docket  No.  CP93- 
315-000  a  request  pursuant  to  §  157.205 
of  the  Commission’s  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205) 
for  authorization  to  construct  and 
operate  a  delivery  tap  to  Capital  Gas 
Distribution  Company,  Inc.  (Capital) 
under  Tennessee’s  blanket  certificate 
issued  in  Docket  No.  CP82-413-000 
pursuant  to  Section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Tennessee  states  that  it  has  entered 
into  an  amendment  to  a  gas 
transportation  agreement  with 
Tenngasco  Corporation  (Tenngasco),  a 
marketer  of  natural  gas,  to  transport,  on 
an  interruptible  basis,  up  to  300 
dekatherms  of  natural  gas  per  day  for 
delivery  to  Capital  in  Montgomery 
County,  Texas.  Tennessee  avers  that 
Tenngasco  has  requested  this  delivery 
point  and  that  it  will  reimburse 
Tennessee  for  the  cost  of  the  facilities. 


Tennessee  further  states  that  the 
delivery  will  have  no  impact  on 
Tennessee’s  peak  day  and  annual 
deliveries;  that  the  proposed  delivery 
point  is  not  prohibited  by  its  traffic;  and 
that  Tennessee  has  sufficient  capacity  to 
accommodate  this  delivery  without 
detriment  or  disadvantage  to 
Tennessee’s  other  customers. 

Comment  date:  June  14, 1993,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

G.  Any  person  or  the  Commission’s 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214 
of  the  Commission’s  Procedural  Rules 
(18  CFR  385.214)  a  motion  to  intervene 
or  notice  of  intervention  and  pursuant 
to  §  157.205  of  the  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is  - 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  93-10542  Filed  5-4-93;  8:45  ami 

BtLUNQ  CODE  #717-01 -M 


[Docket  Nos.  ST93-2803-000,  et  al.) 

Delhi  Gas  Pipeline  Corp.,  et  al.;  Self- 
Implementing  Transactions 

April  29, 1993. 

Take  notice  that  the  following 
transactions  have  been  reported  to  the 
Commission  as  being  implemented 
pursuant  to  part  284  of  the 
Commission’s  regulations,  sections  311 
and  312  of  the  Natural  Gas  Policy  Act 
of  1978  (NGPA),  section  7  of  the  NGA 
and  section  5  of  the  Outer  Continental 
Shelf  Lands  Act.1 

The  “Recipient”  column  in  the 
following  table  indicates  the  entity 
receiving  or  purchasing  the  natural  gas 
in  each  transaction. 

The  “Part  284  Subpart”  column  in  the 
following  table  indicates  the  type  of 
transaction. 

A  “B”  indicates  transportation  by  an 
interstate  pipeline  on  behalf  of  an 
intrastate  pipeline  or  a  local  distribution 
company  pursuant  to  §  284.102  of  the 


1  Notice  of  a  transaction  does  not  constitute  a 
determination  that  the  terms  and  conditions  of  the 
proposed  service  will  be  approved  or  that  the 
noticed  filing  is  in  compliance  with  the 
Commission's  regulations. 


Commission’s  regulations  and  section 
311(a)(1)  of  the  NGPA. 

A  “C”  indicates  transportation  by  an 
intrastate  pipeline  on  behalf  of  an 
interstate  pipeline  or  a  local  distribution 
company  served  by  an  interstate 
pipleine  pursuant  to  §  284.122  of  the 
Commission’s  regulations  and  section 
311(a)(2)  of  the  NGPA. 

A  “D”  indicates  a  sale  by  an  intrastate 
pipeline  to  an  interstate  pipeline  or  a 
local  distribution  company  served  by  an 
interstate  pipeline  pursuant  to  §  284.142 
of  the  Commission’s  regulations  and 
section  311(b)  of  the  NGPA.  Any 
interested  person  may  file  a  complaint 
concerning  such  sales  pursuant  to 
§  284.147(d)  of  the  Commission’s 
regulations. 

An  “E”  indicates  an  assignment  by  an 
intrastate  pipeline  to  any  interstate 
pipeline  or  local  distribution  company 
pursuant  to  §  284.163  of  the 
Commission’s  regulations  and  section 
312  of  the  NGPA. 

A  “G”  indicates  transportation  by  an 
interstate  pipeline  on  behalf  of  another 
interstate  pipeline  pursuant  to  §  284.222 
and  a  blanket  certificate  issued  under 
§  284.221  of  the  Commission’s 
regulations. 

A  "G-I”  indicates  transportation  by 
an  intrastate  pipeline  company  pursuant 
to  a  blanket  certificate  issued  under 
§  284.227  of  the  Commission’s 
regulations. 

A  “G-S”  indicates  transportation  by 
interstate  pipelines  on  behalf  of 
shippers  other  than  interstate  pipelines 
pursuant  to  §  284.223  and  a  blanket 
certificate  issued  under  §  284.221  of  the 
Commission’s  regulations. 

A  “G-LT”  or  “G-LS”  indicates 
transportation,  sales  or  assignments  by  a 
local  distribution  company  on  behalf  of 
or  to  an  interstate  pipeline  or  local 
distribution  company  pursuant  to  a 
blanket  certificate  issued  under 
§  284.224  of  the  Commission’s 
regulations. 

A  “G-HT"  or  “G-HS”  indicates 
transportation,  sales  or  assignments  by  a 
Hinshaw  Pipeline  pursuant  to  a  blanket 
certificate  issued  under  §  284.224  of  the 
Commission’s  regulations. 

A  “K”  indicates  transportation  of 
natural  gas  on  the  Outer  Continental 
Shelf  by  an  interstate  pipeline  on  behalf 
of  another  interstate  pipeline  pursuant 
to  §  284.303  of  the  Commission’s 
regulations. 

A  “K-S”  indicates  transportation  of 
natural  gas  on  the  Outer  Continental 
Shelf  by  an  interstate  pipeline  on  behalf 
of  shippers  other  than  interstate 
pipelines  pursuant  to  §  284.303  of  the 
Commission’s  regulations. 

Certain  companies  as  indicated  in  the 
attached  table  have  requested  partial 
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waiver  of  the  Commission’s  reporting 
requirements  contained  in  §  284.126  of 
the  Commission’s  Regulations  to  allow 
the  filing  of  reports  listing  self- 
implementing  transactions  with 
multiple  interstate  pipeline  companies 
as  the  “on  behalf  of”  parties,  similar  to 
the  waiver  granted  by  the  Commission 
in  Transok,  Inc „  Docket  No.  ST90-267- 
000,  61  FERC  <1161,347  (1992).  Any 
person  desiring  to  be  heard  or  to  protest 


said  requests  for  waiver  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  18  CFR  385.214  and  385.211  of  the 
Commission’s  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  May  11, 1993.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 


be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  Cashell, 

Secretary. 


Docket  No.* 

Transporter/ 

seller 

Recipient 

ST93-2803  . 

Delhi  Gas 
Pipeline 

Corp. 

Northern  Natural 
Gas  Co.,  et  al. 

ST93-2804  . 

Transok,  Inc  ... 

ANR  Pipeline 

Co.,  et  al.. 

ST93-2805  . 

Transok,  Inc.  .. 

ANR  Pipeline 

Co.,  et  al. 

ST93-2806  f 

Transok,  Inc  ... 

ANR  Pipeline 

Co.,  et  al. 

ST93-2807  . 

Williston  Basin 
Inter.  P/L  Co. 

Hiland  Partners  . 

ST93-2808  . 

Valero  Trans¬ 
mission,  L.P. 

Tennessee  Gas 
Pipeline  Co. 

ST93-2809  . 

Transtexas 

Pipeline. 

El  Paso  Natural 
Gas  Co. 

ST93-2810  . 

Overland  Trail 
Transmission 
Co. 

Kern  River  Gas 
Transmission. 

ST93-281 1  . 

Algonquin  Gas 
Transmission 
Co. 

Panhandle  Trad¬ 
ing  Co. 

ST93-2812  . 

Northern  Natu¬ 
ral  Gas  Co. 

Adope  Gas  Mar¬ 
keting  Co. 

ST93-2813  . 

Northern  Natu¬ 
ral  Gas  Co. 

KN  Energy,  Inc  . 

ST93-2814  . 

Northern  Natu¬ 
ral  Gas  Co. 

Western  Re¬ 
sources,  Inc. 

ST93-2815  . 

Northern  Natu¬ 
ral  Gas  Co. 

Apache  Corp . 

ST93-2816  . 

Northern  Natu¬ 
ral  Gas  Co. 

Northern  States 
Power  Co. 

ST93-2817  . 

Northern  Natu¬ 
ral  Gas  Co. 

Western  Gas 
Marketing,  Inc. 

ST93-2818  . 

Northern  Bor¬ 
der  Pipeline 
Co. 

NGC 

Transporation, 

Inc. 

ST93-2819  . 

Tennessee 

Gas  Pipeline 
Co. 

Meridian  Market¬ 
ing  &  Trans. 
Corp. 

ST93-2820  . 

Tennessee 

Gas  Pipeline 
Co. 

Entrade  Corp  .... 

ST93-2821  . 

Tennessee 

Gas  Pipeline 
Co. 

Gaslantic  Corp  .. 

ST93-2822  . 

South  Georgia 
Natural  Gas 
Co. 

Packaging  Corp. 
of  America. 

ST93-2823  . 

Iroquois  Gas 
Trans.  Sys¬ 
tem,  L.P. 

Panhandle  Trad¬ 
ing  Co. 

ST93-2824  . 

Iroquois  Gas 
Trans.  Sys¬ 
tem,  L.P.. 

Entrade  Corp  .... 

ST93-2825  . 

Iroquois  Gas 
Trans.  Sys¬ 
tem,  L.P. 

Continental  En¬ 
ergy  Market¬ 
ing,  Inc. 

sch.  I  menced  |  mination  date 


{ 
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Docket  No.* 


ST93-2826 


ST 83-2827 


ST93-2828 


ST93-2829 


ST93-2830 


ST93-2831 

ST93-2882 


ST 9 3-2833 


ST93-2834 


ST93-2886 


ST93-2836 

ST93-2837 


ST93-2838 


ST93-2839 
ST93-2840 
ST93-2841 
ST 93-2842 


ST93-2843 


ST93-2844 


ST93-2845 

ST93-2846 

ST98-2847 

ST93-2848 

ST93-2849 


ST93-2850 

ST93-28S1 


ST 33-2852 


Part  284  Est.  max.  daily 
subpart  quantity** 


Alabama-Ten- 
nessee  Nat. 
Gas  Co. 

Alabama-Ten- 
nessee  Nat. 
Gas  Co. 

Williston  Basin 
Inter.  P/L  Co. 

Kem  River  Gas 
j  rrmsmission 
Co. 

Tennessee 
Gas  Pipeline 
Co. 

Channel  Indus¬ 
tries  Gas  Co. 

Natural  Gas  P/ 
L  Co.  of 
America. 

Natural  Gas  PI 
LCo.  of 
America. 


continental 

GasiPfl. 


Adda  Energy 
Resources 
Co. 

Colorado  Inter¬ 
state  Gas  Co. 

Colorado  Inter¬ 
state  Gas  Co. 

Colorado  Inter¬ 
state  Gas  Co. 

Colorado  Inter¬ 
state  Gas  Co. 

ANR  Pipeline 
Co. 

ANR  Pipeline 
Co. 

Tennessee 
Gas  Pipeline 
Co. 

Tennessee 
Gas  Pipeline 
Co. 

Viking  Gas 
Transmission 
Co. 

Trunkline  Gas 
Co. 

Trunkline  Gas 
Co. 

Trunkline  Gas 
Co. 

Trunkline  Gas 
Co. 

Valero  Trans¬ 
mission,  L.P. 

Trunkline  Gas 

!  CO. 

Valero  Trans¬ 
mission,  L.P. 

Natural  Gas  Pi 
LCo.  of 
America. 


Occidental 
Chemical  Corp. 

Limestone  Cor¬ 
rectional  Facil¬ 
ity. 

Prairieiands  En¬ 
ergy  Market- 


Canadian  Hydro 
carbons  Mar- 


NGC  Transpor¬ 
tation,  Inc. 

Tennessee  Gas 
Pipeline  Co. 

Valero  Gas  Mar 
keting,  L.P. 

Cargill,  Com 
MiUin. 

Direct  Gas  Sup- 


NJR  tnergy 
Corporation. 

Snyder  Gas 
Marketing. 

Associated  intra¬ 
state  Pipeline 
Co. 

Windsor  Gar¬ 
dens  Associa¬ 
tion. 

Coastal  Gas 
Marketing  Cp. 

Northern  Illinois 
Gas  Co. 

Northern  Illinois 
Gas  Co. 

Western  Gas 
Marketing 
USA  Limited. 

American 
Central  Gas 
Marketing  Co. 

ANR  Pipeline  Co 


PPG  Industries, 
Inc. 

Amerada  Hess 
Corporation. 

O&R  Energy, 
Inc.. 

Triumph  Natural 
Gas,  Inc. 

El  Paso  Natural 
Gas  Pipeline 
Co. 

Union  Oil  Co.  of 
California. 

Natural  Gas  P/L 
Co.  of  Amer¬ 
ica. 

Exoel  Gas  Mar¬ 
keting,  Inc. 


Date  com-  Projected  ter- 

menced  rotnation  date 


02-01-83  05-30-93 


02-01-03  05-30-93 


02-19-93  09-30-94 


02-01-93  Indef. 


02-01-93  indef. 


02-01-93  Indef. 
02-01-93  02-28-93 


02-01-93  11-30-93 


02-01-83  Indef. 


12-01-82  Indef 


02-01-83  Indef. 
02-05-83  Indef. 


02-18-93  Indef. 


02-11-93  Indef. 
02-12-83  Indef. 
02-04-83  Indef. 
02-01-93  Indef. 


02-01-93  Indef. 


02-01-93  10-31-00 


02-17-93  Indef. 
02-18-83  Indef. 


02-20-83  Indef. 


02-20-93  Indef. 
02-01-93  Indef. 


02-18-93  I  Indef. 
02-01-93  I  Indef. 


02-20-93  Indef. 
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Docket  No  * 

Transporter/ 

seller 

Recipient 

ST93-2853  . 

Natural  Gas  P / 

Brooklyn  Inter. 

L  Co.  of 

Natural  Gas 

America. 

Corp. 

ST93-2854  . 

Arkla  Energy 

Cross  Oil  &  Re¬ 

Resources 

Co. 

fining  Co. 

ST93-2855  . 

Arkla  Energy 

Oklahoma  Natu¬ 

Resources 

Co. 

ral  Gas  Co. 

ST93-2856  . 

Trans¬ 

CMS  Gas  Mar¬ 

continental 

Gas  P/L 

Corp. 

keting  Co. 

ST93-2857  . 

Trans¬ 

Columbia  Gas 

continental 

Transmission 

Gas  P/L 

Corp. 

Corp. 

ST93-2858  . 

Trans¬ 

Atlanta  Gas 

continental 

Gas  P/L 

Corp. 

Light  Co. 

ST93-2859  . 

U-T  Offshore 

Tejas  Hydro¬ 

System. 

carbons  Co. 

ST93-2860  . 

U-T  Offshore 

CMS  Gas  Mar¬ 

System. 

keting  Co. 

ST93-2861  . 

Northern  Natu¬ 

North  Canadian 

ral  Gas  Co. 

Marketing 

Corp. 

ST93-2862  . 

Tennessee 

Woodward  Mar¬ 

Gas  Pipeline 
Co. 

keting,  Inc. 

ST93-2863  . 

Tennessee 

ANR  Gathering 

Gas  Pipeline 
Co. 

Co. 

ST93-2864  . 

ONG  Trans¬ 
mission  Co. 

Caprock  Pipeline 

ST93-2865  . 

ONG  Trans¬ 

Panhandle  East¬ 

mission  Co. 

ern  Pipe  Line 
Co. 

ST93-2866  . 

ONG  Trans¬ 

Williams  Natural 

mission  Co. 

Gas  Co. 

ST93-2867  . 

Channel  Indus¬ 
tries  Gas  Co. 

THC  Pipeline  Co 

ST93-2868  . 

Colorado  Inter¬ 
state  Gas  Co. 

Oxy,  USA,  Inc  ... 

ST93-2869  . 

Colorado  Inter¬ 

Universal  Re¬ 

state  Gas  Co. 

sources  Corp. 

ST93-2870  . 

Colorado  Inter¬ 

Montana  Power 

state  Gas  Co. 

Co. 

ST93-2871  . 

Colorado  Inter¬ 

Interenergy 

state  Gas  Co. 

Transmission 

Partners. 

ST93-2872  . 

Colorado  Inter¬ 

Interenergy 

state  Gas  Co. 

Transmission 

Partners. 

ST93-2873  . 

Transok,  Inc  ... 

At^R  Pipeline 

Co.,  et  al. 

ST93-2874  . 

Transok,  Inc  ... 

ANR  Pipeline 
Co.,  et  al. 

ST93-2875  . 

Transok,  Inc  ... 

ANR  Pipeline 
Co.,  et  al. 

ST93-2876  . 

Transok,  Inc  ... 

ANR  Pipeline 
Co.,  et  al. 

ST93-2877  . 

Arkla  Energy 

Seagull  Mid- 

Resources 

Co. 

South  Inc. 

ST93-2878  . 

Transwestem 

Interstate  Power 

Pipeline  Co. 

Co. 

ST93-2879  . 

Kern  River  Gas 
Transmission 
Co. 

Yuma  Gas  Corp 
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Part  284  Est.  max.  daily  Aff.  XtAJ  j  Rate  Date  com-  Projected  ter- 
subpart  quantity**  N***  sch.  menced  mination  date 


ST93-2888 


ST93-2881 

ST93-2882 


ST93-2883 


ST93-2884 


ST93-2885 


ST93-2886 


ST93-2887 

ST93-2888 


ST93-2889  . 


ST93-2890 


ST93-2891 

ST93-2892 

ST93-2893 

ST93-2894 


ST93-2895 


ST93-2896 

ST93-2897 

ST93-2898 

ST93-2899 

ST93-2900 

ST93-2901 


ST93-2902 


ST93-2903 


ST93-2904 


ST 93-2905 


ST93-2906 


ST93-290T 


Natural  Gas  P/ 

L  Co.  of 
America. 

lExxon  Gas 
System,  Inc. 

Valero  Trans¬ 
mission,  L.P. 

Acadian  Gas 
Pipeline  Sys¬ 
tem. 

Arida  Energy 
Resources 
Co. 

Trans¬ 
continental 
Gas  P/L 
Corp. 

iRonda  Gas 
Transmission 
Co. 

Williston  Basis 
inter.  P/L  Co. 

United  Gas 
Pipe  Line  Co. 

United  Gas 
Pipe  line  Co. 

United  Gas 
Pipe  Line  Co. 

United  Gas 
Pipe  Line  Co. 

United  Gas 
Pipe  Line  Co. 

United  Gas 
Pipe  Line  Co. 

United  Gas 
Pipe  Line  Co. 

United  Gas 
Pipe  Line  Co. 

United  Gas 
Pipe  Line  Co. 

United  Gas 
Pipe  Line  Co. 

ANR  Pipeline 
Co. 

ANR  Pipeline 
Co. 

ANR  Pipeline 
Co. 

ANR  Pipeline 
Co. 

Tennessee 
Gas  Pipeline 
Co. 

Midwestern 
Gas  Trans¬ 
mission  Co. 

Viking  Gas 
Transmission 
Co. 

Texas  Gas 
Transmission 
Corp. 

Texas  Gas 
Transmission 
Corp. 

Texas  Gas 
Transmission 
Corp. 


Miocon  Gas 
Services  Corp. 

Texaco  Gas 
Marketing,  Inc. 

United  Gas 
Pipeline. 

Nat.  Gas  P/L 
Co.  of  Amer¬ 
ica,  et  al. 

Mustang  Fuel 
Corp. 

MG  Natural  Gas 
Corp. 


Amoco  Gas  Co 


Wyoming  Gas 
Co. 

Nerco  Oil  &  Gas, 
Inc. 

Canadian  Occi¬ 
dental  of 
Calif.,  Inc. 

Brooklyn  Inter¬ 
state  Nat.  Gas 
Corp. 

Enron  Gas  Mar¬ 
keting,  Inc. 

Conoco  Inc . 

Amerada  Hess 
Corp. 

Mississippi  River 
Trans.  Corp. 

Louisiana  Munic¬ 
ipal  Nat  Gas 
Purch. 

Pennzoil  Gas 
Marketing  Co. 

Torch  Gas,  L.C  . 

Tenaska  Market¬ 
ing  Ventures. 

Conoco,  Inc . 

NGC  Transpor¬ 
tation,  Inc. 

Coastal  Gas 
Marketing  Co. 

NGO  Develop¬ 
ment  Corp. 

Brooklyn  Inter¬ 
state  Nat.  Gas 
Corp. 

Northern  Min¬ 
nesota  Utilities. 

CNG  Producing 
Co. 

Kentucky  Ap¬ 
parel  &  Laun¬ 
dry.  Inc. 

Stellar  Gas  Co  .. 
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Docket  No.* 

Transporter/ 

seller 

Recipient 

Date  filed 

Part  284 
subpart 

ST93-2908  . 

Texas  Gas 
Transmission 
Corp. 

Brownsville  Util¬ 
ity  Dept. 

03-09-93 

G-S 

ST93-2909  . 

Texas  Gas 
Transmission 
Corp. 

Coastal  Gas 
Marketing  Co. 

03-09-93 

G-S 

ST93-2910  . 

Texas  Gas 
Transmission 
Corp. 

City  of  Clay  . 

03-09-93 

G-S 

ST93-291 1  . 

ArkJa  Energy 
Resources 

Co. 

Kogas,  Inc . 

03-09-93 

G-S 

ST93-2912  . 

Arkla  Energy 
Resources 

Co. 

Excel  Gas  Mar¬ 
keting  Inc. 

03-09-93 

B 

ST93-2913  . 

Southern  Natu¬ 
ral  Gas  Co. 

Riverwood  Inter¬ 
national  Corp. 

03-09-93 

G-S 

ST93-2914  . 

Southern  Natu¬ 
ral  Gas  Co. 

City  of  Ander- 
sonville. 

03-09-93 

G-S 

ST93-2915  . 

Sea  Ribin 
Pipeline  Co. 

Sonat  Marketing 
Co. 

03-09-93 

G-S 

ST93-2916  . 

United  Gas 

Pipe  Line  Co. 

Highland  Energy 
Co. 

03-10-93 

G-S 

ST93-2917  . 

United  Gas 

Pipe  Line  Co. 

Union  Pacific 
Fuels,  Inc. 

03-10-93 

G-S 

ST93-2918  . 

United  Gas 

Pipe  Une  Co. 

Endevco  Oil  & 

Gas  Co. 

03-10-93 

G-S 

ST93-2919  . 

United  Gas 

Pipe  Line  Co. 

Prior  Intrastate 
Corp. 

03-10-93 

G-S 

ST93-2920  . 

United  Gas 

Pipe  Line  Co. 

Excel  Gas  Mar¬ 
keting,  Inc. 

03-10-93 

G-S 

ST93-2921  . 

Panhandle 
Eastern  Pipe 
Line  Co. 

Anadarko  Trad¬ 
ing  Co. 

03-10-93 

G-S 

ST93-2922  . 

Tennessee 

Gas  Pipeline 
Co. 

Continental  En¬ 
ergy  Market¬ 
ing,  Inc. 

03-10-93 

G-S 

ST93-2923  . 

Tennessee 

Gas  Pipeline 
Co. 

Tenngasco  Corp 

03-10-93 

G-S 

ST93-2924  . 

Nothem  Border 
Pipeline  Co. 

Louis  Dreyfus 
Energy  Corp. 

03-10-93 

G-S 

ST93-2925  . 

Trans¬ 
continental 
Gas  P/L 

Corp. 

Channel  Indus¬ 
tries  Gas  Co. 

03-10-93 

B 

ST93-2926  . 

Natural  Gas  P/ 

L  Co  of 
America. 

Nichols 

Homeshield. 

03-10-93 

G-S 

ST93-2927  . 

Natural  Gas  P/ 

L  Co  of 
America. 

Valero  Gas  Mar¬ 
keting,  L.P. 

03-10-93 

G-S 

ST93-2928  . 

Natural  Gas  PI 

L  Co  of 
America. 

CNG  Producing 
Co. 

03-10-93 

G-S 

ST93-2929  . 

Natural  Gas  P / 

L  Co  of 
America. 

Aquiia  Energy 
Marketing 

Corp. 

03-10-93 

G-S 

ST93-2930  . 

Tennessee 

Gas  Pipeline 
Co. 

Somerset  Gas 
Service. 

03-11-93 

G-S 

ST93-2931  . 

ANR  Pipeline 
Co. 

Murphy  Oil  USA, 
Inc. 

03-11-93 

G-S 

ST93-2932  . 

ANR  Pipeline 
Co. 

Kerr-McGee 

Corp. 

03-11-93 

G-S 

ST93-2933  . 

ANR  Pipeline 
Co. 

Providence  Gas 
Co. 

03-11-93 

B 

ST93-2934  . 

ANR  Pipeline 
Co. 

Northern  Illinois 
Gas  Co. 

03-11-93 

B 

ST93-2935  . 

Algonquin  Gas 
Transmission 

Consolidated 
Edison  Co. 

03-11-93 

G-S 

Est.  max.  daily  Aff.  Y/A/  Rate  Date  com-  Projected  ter- 
quantity**  N***  sch.  menced  mination  date 
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Docket  No.* 

Transporter/ 

seller 

ST93-2936  . 

Algonquin  Gas 
Transmission 
Co. 

ST93-2937  . 

Algonquin  Gas 
Transmission 
Co. 

ST93-2938  . 

Algonquin  Gas 
Transmission 
Co. 

ST93-2939  . 

Westar  Trans¬ 
mission  Co. 

S  T9 3-29 40  . 

Westar  Trans¬ 
mission  Co. 

ST93-2941  . 

Red  River 
Pipeline  Co. 

ST93-2942  . 

Texas  Eastern 
Transmission 
Corp. 

ST93-2943  . 

Northern  Natu¬ 
ral  Gas  Co. 

ST93-2944  . 

Natural  Gas  PI 

L  Co.  of 
America. 

ST93-2945  . 

Natural  Gas  P / 
LCo.  of 
America. 

ST93-2946  . 

Natural  Gas  P/ 
LCo.  of 
America. 

ST93-2947  . 

Natural  Gas  PI 
LCo.  of 
America. 

ST93-2948  . 

Natural  Gas  PI 

L  Co.  of 
America. 

ST 93- 29 49  . 

Northwest 

Pipeline 

Corp. 

ST93-2950  . 

Northwest 

Pipeline 

Corp. 

ST93-2951  . 

Columbia  Gulf 
Transmission 
Co. 

ST93-2952  . 

Algonquin  Gas 
Transmission 
Co. 

ST93-2953  . 

Channel  Indus¬ 
tries  Gas  Co. 

ST93-2954  . 

Kern  River  Gas 
Transmission 
Co. 

ST93-2955  . 

Northern  Bor¬ 
der  Pipeline 
Co. 

ST93-2956  . 

Northern  Bor¬ 
der  Pipeline 
Co. 

ST93-2957  . 

Northern  Bor¬ 
der  Pipeline 
Co. 

ST93-2958  . 

Northern  Bor¬ 
der  Pipeline 
Co.- 

ST93-2959  . 

Northern  Bor¬ 
der  Pipeline 
Co. 

ST93-2960  . 

Northern  Bof- 
der  Pipeline 
Co. 

Recipient 

Date  filed 

Part  284 
subpart 

Est.  max.  daily 
quantity** 

Aff.  Y/A / 
N*** 

Rate 

sch. 

Date  com¬ 
menced 

Projected  t« 
mination  da 

NGC  Transpor¬ 
tation,  Inc. 

03-11-93 

G-S 

300,000 

N 

1 

02-19-93 

Indef. 

Enron  Gas  Mar¬ 
keting,  Inc. 

03-11-93 

G-S 

450,000 

N 

1 

02-19-93 

Indef. 

Direct  Gas  Sup¬ 
ply  Corp. 

03-11-93 

G-S 

N 

1 

02-24-93 

Indef. 

Williams  Natural 
Gas  Co. 

03-11-93 

C 

N 

1 

01-21-93 

Indef. 

Oktex  Pipeline 

Co. 

03-11-93 

C 

10,000 

N 

1 

02-01-93 

Indef. 

Oktex  Pipeline 

Co. 

03-11-93 

C 

40,000 

N 

1 

02-01-93 

Indef. 

Delmarva  Power 
&  Light  Co. 

03-11-93 

G-S 

100,000 

N 

1 

02-10-93 

Indef. 

O&R  Energy.  Inc 

03-11-93 

G-S 

20,000 

N 

F/l 

01-20-93 

indef. 

Torch  Gas,  L.C  . 

03-11-93 

G-S 

N 

1 

03-01-93 

Inaef 

Utrade  Gas  Co .. 

03-11-93 

G-S 

Y 

1 

03-16-92 

Indef. 

Utrade  Gas  Co .. 

03-11-93 

G-S 

Y 

03-16-92 

Indef. 

Utrade  Gas  Co .. 

03-11-93 

G-S 

200,000 

Y 

1 

' 

03-1 6-92 

Indef. 

Texaco  Gas 
Marketing,  Inc. 

03-11-93 

G-S 

N 

1 

03-02-93 

Indef. 

Cuesta  Produc¬ 
tion  Co. 

03-11-93 

G-S 

8,752 

N 

1 

03-01-93 

Indef. 

William  G.  Webb 

03-11-93 

G-S 

1,248 

N 

1 

03-01-93 

Indef. 

N/W  Mutual  Life 
Insurance  Co. 

03-11-93 

G-S 

5,000 

N 

1 

02-19-93 

Indef. 

Milford  Power, 

L.P. 

03-12-93 

G-S 

30,200 

N 

F 

02-16-93 

08-27-07 

Florida  Gas 
Transmission 
Co. 

03-12-93 

C 

150,000 

N 

1 

02-13-93 

Indef. 

Washington  Nat¬ 
ural  Gas  Co. 

03-12-93 

G-S 

N 

1 

02-19-93 

Indef. 

Kimball  Energy 
Corp. 

03-12-93 

G-S 

N 

04-25-90 

04-30-94 

American  Natu¬ 
ral  Gas  Corp. 

03-12-93 

G-S 

215,300 

N 

1 

04-19-90 

04-30-94 

Suncor  Inc . 

03-12-93 

G-S 

N 

01-01-88 

11-30-93 

Texarkoma 

Transportation 

Co. 

03-12-93 

G-S 

N 

1 

04-01-90 

04-30-94 

Bonus  Gas 
Processors, 

Inc. 

03-12-93 

G-S 

300,000 

N 

01-05-88 

12-31-93 

Candian  Oxy 
Marketing  Inc. 

03-12-93 

G-S 

N 

1 

02-01-88 

11-30-93 

Federal  Register  /  Vol.  58“,  No.  85  /  Wednesday,  May  5,  1993  /  Notices 


26763 


Docket  No.* 

■PPIPil 

Recipient 

Date  filed 

Part  284 
subpart 

Est  max.  daily 
quantity** 

Aff.  Y/A/ 
N*** 

Rate 

sch. 

Date  com¬ 
menced 

Projected  ter¬ 
mination  date 

ST93-2961 

Northern  Bor¬ 
der  Pipeline 
Co. 

U.S.  Gypsum  Co 

03-12-93 

G-S 

15,500 

N 

1 

09-30-89 

11-30-93 

ST93-2962  . 

Texas  Eastern 
Transmission 
Corp. 

Consumers  Gas 
Co. 

03-12-93 

B 

50,000 

N 

t 

02-27-93 

Indef. 

ST93-2963  . 

Texas  Eastern 
Transmission 
Corp. 

Rochester  Gas 
&  Electric 

Corp. 

03-12-93 

B 

21,500 

N 

1 

02-22-93 

Indef. 

ST93-2964 

Texas  Eastern 
Transmission 
Corp. 

Yuma  Gas  Corp 

i 

03-12-93 

G-S 

25,000 

N 

1 

02-18-93 

Indef. 

ST93-2965 

Texas  Eastern 
Transmission 
Corp. 

Continental  En¬ 
ergy  Market¬ 
ing,  Inc. 

03-12-93 

G-S 

100,000 

N 

1 

02-19-93 

Indef. 

ST93-2966 

T runkline  Gas 
Co. 

Chevron  USA 
Production  Co. 

03-12-93 

G-S 

50,000 

N 

03-01-93 

Indef. 

ST93-2967  . 

Trunkline  Gas 
Co. 

Midcon  Market¬ 
ing  Corp. 

03-12-93 

G-S 

100,000 

N 

1 

03-01-93 

Indef. 

ST 93-2968 

Trunkline  Gas 
Co. 

Aquila  Energy 
Marketing 

Corp. 

03-12-93 

G-S 

50,000 

N 

1 

03-01-93 

Indef. 

ST93-2969 

Trunkline  Gas 
Co. 

Eastex  Hydro¬ 
carbons,  Inc. 

03-12-93 

G-S 

100,000 

N 

03-01-93 

Indef. 

ST93-2970 

Northern  Natu¬ 
ral  Gas  Co. 

NGC  Transpor¬ 
tation,  Inc. 

03-12-93 

G-S 

100,000 

N 

F/l 

02-15-93 

Indef. 

ST93-2971 

Northern  Natu¬ 
ral  Gas  Co. 

Bearpaw  Gather¬ 
ing  Systems, 

Inc 

03-12-93 

G-S 

15,000 

N 

F/l 

02-24-93 

Indef. 

ST93-2972 

Northern  Natu¬ 
ral  Gas  Co 

Bearpaw  Gather¬ 
ing  Systems, 
Inc. 

03-12-93 

G-S 

10,000 

N 

F/l 

12-30-92 

Indef. 

ST93-2973 

Montana 

Power  Co 

Williston  Basin 
Inter  Pipeline 
Co. 

03-15-93 

C 

20,000 

N 

1 

12-17-92 

12-31-93 

ST93-2974 

Montana 

Power  Co 

Colorado  Inter¬ 
state  Gas  Co. 

03-15-93 

C 

10,000 

N 

1 

02-01-93 

10-31-02 

ST93-2975 

Montana 

Power  Co 

Colorado  Inter¬ 
state  Gas  Co 

03-15-93 

C 

10,000 

N 

1 

02-01-92 

10-31-02 

ST 93- 2976 

Montana 

Power  Co 

Colorado  Inter¬ 
state  Gas  Co. 

03-15-93 

C 

32,000 

N 

1 

11-01-92 

10-31-02 

ST93-2977 

Montana 

Power  Co. 

Williston  Basin 
Inter.  Pipeline 
Co. 

03-15-93 

C 

13,000 

N 

1 

12-23-92 

12-31-93 

ST93-2978 

Montana 

Power  Co. 

Colorado  Inter¬ 
state  Gas  Co 

03-15-93 

C 

10,000 

N 

1 

11-01-92 

10-31-97 

ST93-2979 

Montana 

Power  Co. 

Colorado  Inter¬ 
state  Gas  Co. 

03-15-93 

C 

32,000 

N 

1 

12-23-92 

10-31-02 

ST93-2980 

ONG  Trans¬ 
mission  Co. 

Northern  Natural 
Gas  Co. 

03-15-93 

C 

50,000 

N 

1 

02-16-93 

Indef. 

ST93-2981 

Llano.  Inc . 

El  Paso  Natural 
Gas  Co.,  et  al. 

03-15-93 

C 

3,150 

N 

1 

03-01-93 

Indef. 

ST 93-2982 

Columbia  Gas 
Transmission 
Corp. 

Schuller  Inter¬ 
national,  Inc. 

03-15-93 

G-S 

1,200 

N 

F 

03-01-03 

Indef. 

ST93-2983 

Columbia  Gas 
Transmission 
Corp. 

Triangle  Re¬ 
source  Group. 

03-15-93 

G-S 

500 

Y 

1 

03-01-93 

Indef. 

ST93-2984  . 

Columbia  Gas 
Transmission 
Corp. 

Northeast  Ohio 
Gas  Market¬ 
ing,  Inc. 

03-15-93 

G-S 

200 

N 

1 

02-23-93 

Indef. 

ST93-2985 

Delhi  Gas 
Pipeline 

Corp 

Texas  Eastern 
Transmission 
Co. 

03-15-93 

C 

100 

N 

1 

02-19-93 

Indef. 

ST93-2986 

Lone  Star  Gas 
Co. 

Northern  Natural 
Gas  Co.,  et  al. 

03-16-93 

C 

30.000 

N 

1 

02-17-93 

Indef. 

ST93-2987  . 

Stingray  Pipe¬ 
line  Co. 

Entrade  Cor¬ 
poration. 

03-16-93 

K-S 

50,000 

N 

1 

03-01-93 

Indef. 

ST93-2988  . 

Arkla  Energy 
Resources 

Co. 

Tristar  Gas  Mar¬ 
keting  Co. 

03-16-93 

G-S 

N 

1 

02-01-93 

Indef. 
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1  ________ 

Docket  No.* 

Transporter/ 

Recipient 

Date  filed  1 

Part  284 
subpart 

Est.  max.  daily 
quantity** 

Aff.  Y/A/ 
N*** 

Rate 

sch. 

Date  com¬ 
menced 

Projected  ter¬ 
mination  date 

ST93-2989  . 

Arida  Energy 

Tuscaloosa 

03-16-93 

B 

250,000 

N 

1 

03-01-93 

Indef. 

Resources 

Co. 

Pipeline. 

ST93-2990  . 

Arida  Energy 

Tuscaloosa 

03-16-93 

B 

50,000 

N 

1 

03-01-93 

Indef. 

Resources 

Co. 

Pipeline. 

ST93-2991  . 

Northern  Natu- 

Cibola  Corp . 

03-16-93 

G-S 

300,000 

N 

F/l 

03-01-93 

Indef. 

ral  Gas  Co. 

ST93-2992  . 

Northern  Natu- 

Maxus  Gas  Mar- 

03-16-93 

G-S 

100,000 

N 

F/l 

03-01-93 

Indef. 

ral  Gas  Co. 

keting  Co. 

ST93-2993  . 

Trans- 

BP  Gas  Trans- 

03-16-93 

B 

920,000 

N 

1 

10-10-90 

indef. 

continental 

Gas  P/L 

Corp. 

mission  Co. 

ST93-2994  . 

Enogex  Inc  . 

Northern  Natural 

03-16-93 

c 

100,000 

N 

1 

02-18-93 

Indef. 

Gas  Co. 

ST93-2995  . 

Enogex  Inc  . 

Williams  Natural 

03-16-93 

c 

20,000 

N 

03-01-93 

Indef. 

Gas  Co. 

ST93-2996  . 

Enogex  Inc  . 

Arida  Energy 

03-16-93 

c 

50,000 

N 

03-10-93 

Indef. 

Resources. 

ST93-2997  . 

Enogex  Inc  . 

Phillips  Gas 

03-16-93 

c 

50,000 

N 

1 

03-01-93 

Indef. 

Pipeline  Co. 

ST93-2998  . 

Columbia  Gulf 

Olympic  Fuels 

03-16-93 

G-S 

10,000 

N 

1 

02-27-93 

Indef. 

Transmission 

Co. 

Co. 

ST93-2999  . 

Columbia  Quit 

Marathon  Oil  Co 

03-16-93 

G-S 

1,500 

N 

1 

03-01-93 

Indef. 

Transmission 

Co. 

• 

: 

ST93-3000  . 

Columbia  Gulf 

Enmark  Gas 

03-16-93 

G-S 

50,000 

N 

1 

02-23-93 

Indef. 

Transmission 

Co. 

Corporation. 

ST93-3001  . 

Columbia  Gulf 

Associated  Natu- 

03-16-93 

G-S 

50,000 

N 

1 

02-23-993 

Indef. 

Transmission 

Co. 

ral  Gas,  Inc. 

ST93-3002  . 

Columbia  Gulf 

Access  Energy 

03-16-93 

G-S 

100,000 

N 

1 

02-28-93 

Indef. 

Transmission 

Co. 

Corporation. 

ST93-3003  . 

ANR  Pipeline 

Conoco  Inc . 

03-17-93 

G-S 

50,000 

N 

F 

02-16-93 

03-01-93 

Co. 

ST93-3004  . 

ANR  Pipeline 

J.l.  Case  Co . 

03-17-93 

G-S 

2,650 

N 

1 

02-17-93 

03-01-93 

Co. 

ST93-3005  . 

ANR  Pipeline 

Brooklyn  Inter- 

03-17-93 

G-S 

50,000 

Y 

F 

02-19-93 

03-01-93 

Co. 

state  Nat.  Gas 
Corp. 

ST93-3006  . 

ANR  Pipeline 

Coast  Energy 

03-1 7-93 

G-S 

50,000 

N 

1 

02-22-93 

03-01-93 

Co. 

Group. 

ST93-3007  . 

ANR  Pipeline 

Orbit  Gas  Co . 

03-1 7-93 

B 

50,000 

N 

1 

02-22-93 

03-01-93 

Co. 

ST93-3008  . 

ANR  Pipeline 

Conoco  Inc . 

03-17-93 

G-S 

50,000 

N 

F 

02-16-93 

03-01-93 

Co. 

ST93-3009  . 

ANR  Pipeline 

CNG  Producing 

03-17-93 

G-S 

30,000 

N 

1 

02-11-93 

03-01-93 

Co. 

Co. 

ST93-3010  . 

ANR  Pipeline 

Mobil  Natural 

03-17-93 

G-S 

100,000 

N 

1 

02-20-92 

03-01-92 

Co. 

Gas  Inc. 

ST93-301 1  . 

ANR  Pipeline 

Western  Gas 

03-1 7-93 

G-S 

100,000 

N 

1 

01-08-93 

03-01-93 

Co. 

Marketing,  Inc. 

ST93-3012  . 

Williston  Basin 

KN  Gas  Market- 

03-17-93 

G-S 

120,000 

N 

1 

02-18-93 

12-31-93 

Inter.  P/L  Co. 

ing,  Inc. 

ST93-3013  . 

Questar  Pipe- 

Kimball  Energy 

03-17-93 

G-S 

20,000 

N 

1 

02-15-93 

Indef. 

line  Co. 

Corp. 

ST93-3014  . 

ONG  Trans- 

Natural  Gas 

03-17-93 

C 

25,000 

N 

1 

02-26-93 

Indef. 

mission  Co. 

Pipeline  Co.  of 
America. 

ST93-3015  . 

ONG  Trans- 

Panhandle  East- 

03-17-93 

C 

20,000 

N 

1 

03-03-93 

Indef. 

mission  Co. 

em  Pipe  Line 

tv  > 

Co. 

ST93-3016  . 

ONG  Trans- 

Northern  Natural 

03-17-93 

C 

50,000 

N 

1 

10-01-92 

Indef. 

mission  Co. 

Gas  Co. 

! 

ST93-3017  . 

ONG  Trans- 

Northern  Natural 

03-17-93 

C 

150,000 

N 

1 

03-01-93 

Indef. 

mission  Co. 

Gas  Co. 

* 

ST93-3018  . 

ONG  Trans- 

Arida  Energy 

03-1 7-93 

c 

50,000 

N 

1 

2-22-93 

indef. 

mission  Co. 

Resources. 

j 

■ 

Federal  Register  /  Vol.  58,  No.  85  /  Wednesday,  May  5,  1993  /  Notices 


26765 


Docket  No.* 

_ 

Transporter/ 

seller 

Recipient 

Date  filed 

Part  284  I 
subpart  | 

Est.  max.  daily 
quantity** 

Aff.  Y/A/  1 
N*** 

Rate 

sch. 

Date  com¬ 
menced 

Projected  ter¬ 
mination  date 

ST93-3019 . 1 

Tennessee 

Gas  Pipeline 
Co. 

Gaslantic  Corp  .. 

03-17-93 

G-S 

10,000 

N 

1 

02-15-93 

Indef. 

ST93-3020 

Houston  Pipe 
Line  Co. 

United  Gas  Pipe 
Line  Co. 

03-17-93 

c 

20,000 

N 

1 

02-01-93 

Indef. 

ST93-3021  . 

Houston  Pipe 
Line  Co. 

Natural  Gas 
Pipeline  Co  of 
America. 

03-17-93 

c 

50,000 

N 

1 

02-20-93 

Indef. 

ST93-3022  . 

1 

Houston  Pipe 
Line  Co. 

Tennessee  Gas 
Pipeline  Co. 

03-17-93 

C 

20,000 

N 

1 

02-19-93 

Indef. 

ST93-3023  . 

Houston  Pipe 
Line  Co. 

Sabine  Pipeline 
Co. 

03-17-93 

c 

15,000 

N 

' 

02-20-93 

Indef. 

ST93-3024 

Houston  Pipe 
Line  Co. 

Texas  Eastern 
Transmission 
Corp. 

03-17-93 

c 

■ 

100,000 

N 

1  ; 

03-01-93 

Indef. 

ST93-3025 

Stingray  Pipe¬ 
line  Co. 

Citizens  Gas 

Corp. 

03-17-93 

K-S 

500,000 

N 

1 

11-01-92 

Indef. 

ST93-3026 

National  Fuel 
Gas  Supply 
Corp. 

National  Fuel 

Gas  Distribu¬ 
tion  Corp. 

03-17-93 

G-S 

50 

N 

1 

02-01-91 

06-01-91 

ST93-3027  . 

National  Fuel 
Gas  Supply 
Corp. 

National  Fuel 

Gas  Distribu¬ 
tion  Corp. 

03-17-93 

B 

165 

N 

1 

01-31-91 

06-01-91 

ST93-3028 

National  Fuel 
Gas  Supply 
Corp. 

National  Fuel 

Gas  Distribu¬ 
tion  Corp. 

03-1 7-93 

G-S 

56 

N 

• 

02-06-91 

06-06-91 

ST93-3029 

National  Fuel 
Gas  Supply 
Corp. 

National  Fuel 

Gas  Distribu¬ 
tion  Corp. 

03-17-93 

G-S 

703 

N 

1 

02-05-91 

06-05-91 

ST93-3030 

National  Fuel 
Gas  Supply 
Corp. 

Gaslantic  Corp  .. 

03-17-93 

G-S 

50,000 

N 

1 

02-15-93 

01-31-13 

ST93-3031  . 

National  Fuel 
Gas  Supply 
Corp. 

Capital  Oil  & 

Gas,  Inc. 

03-17-93 

G-S 

10,000 

N 

1 

02-27-93 

02-19-13 

ST93-3032 

National  Fuel 
Gas  Supply 
Corp. 

Delmarva  Power 
&  Light  Co. 

03-17-93 

G-S 

10,000 

N 

1 

03-05-93 

02-28-13 

ST93-3033  . 

National  Fuel 
Gas  Supply 
Corp. 

Heritage  Man¬ 
agement  As¬ 
sociates. 

03-17-93 

G-S 

35 

N 

1 

/ 

02-13-93 

06-13-91 

ST93-3034 

Questar  Pipe¬ 
line  Co. 

Marathon  Oil  Co 

03-18-93 

G-S 

500 

N 

1 

03-01-93 

Indef. 

ST93-3035 

Gulf  Energy 
Pipeline  Co. 

Trunkline  Gas 

Co. 

03-18-93 

r 

5,000 

N 

1 

02-01-93 

Indef. 

ST93-3036 

Tennessee 

Gas  Pipeline 
Co. 

AGIP  Petroleum 
Co.,  Inc. 

03-18-93 

G-S 

100,000 

N 

1 

02-20-93 

Indef. 

ST93-3037  . 

Tennessee 

Gas  Pipeline 
Co. 

United  States 
Gypsum  Co. 

03-18-93 

G-S 

1,200 

N 

F 

02-24-93 

04-01-93 

ST93-3038  . 

Tennessee 

Gas  Pipeline 
Co. 

Ocean  State 
Power. 

03-18-93 

G-S 

110,000 

N 

1 

02-20-93 

Indef. 

ST93-3039  . 

Natural  Gas  P / 
LCo.  of 
America. 

Aquila  Energy 
Marketing 

Corp. 

03-18-93 

G-S 

100,000 

N 

1 

03-01-92 

Indef. 

ST 93-3040  . 

Natural  Gas  P/ 
LCo.  of 
America. 

Aquila  Energy 
Marketing 

Corp. 

03-18-93 

G-S 

250,000 

N 

1 

03-01-92 

Indef. 

ST93-3041 

Natural  Gas  P/ 
LCo.  of 
America. 

Aquila  Energy 
Marketing 

Corp. 

03-18-93 

G-S 

100,000 

N 

1 

03-01-92 

Indef. 

ST93-3042 

Natural  Gas  P / 
LCo.  of 
America. 

Aquila  Energy 
Marketing 

Corp. 

03-18-93 

G-S 

100,000 

N 

1 

03-01-92 

Indef. 

ST93-3043  . 

Trans¬ 

continental 

GasP/L 

I  Corp. 

Washington  Gas 
Light  Co.,  et  al. 

03-18-93 

b 

330,000 

1 

r 

1 

| 

03-02-93 

Indef. 

I 
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Docket  No.* 

Transporter/ 

poUor 

Recipient 

Date  Wed 

Part  284 
subpart 

Est.  max.  daily 
quantity** 

Aff.  Y/A/ 
N*** 

Rate 

sch. 

Date  com¬ 
menced 

Projected  ter¬ 
mination  date 

ST93-3044  .! 

Trans¬ 

continental 

Gas  P/L 

Corp. 

City  of  Rich¬ 
mond,  et  al. 

03-18-93 

8 

N 

■ 

03-02-93 

Indef. 

ST93-3045  . 

Trans¬ 

continental 

Gas  P/L 

Corp. 

Virginia  Natural 
Gas,  Inc.,  et  al. 

03-18-93 

© 

1 

03-02-93 

Indef. 

ST93-3046  ,s 

Tiansok  Gas 

Transmission 

Co. 

ANR  Pipeline 

Co.,  et  al. 

03-18-93 

C 

50,000 

N 

03-01-92 

Indef. 

ST93-3047  . 

Transok,  Inc  ... 

ANR  Pipeline 

Co.,  et  al. 

03-19-93 

c 

60,000 

N 

02-24-93 

Indef. 

ST 93-3048  . 

Valero  Trans¬ 
mission,  L.P. 

Natural  Gas 
Pipeline  Co.  of 
America. 

.  03-19-93 

c 

25,000 

N 

1 

03-01-93 

Indef. 

ST93-3049 

U-T  Offshore 
System. 

Energy  Develop¬ 
ment  Corp. 

03-19-93 

K-S 

N 

-1 

03-01-93 

Indef. 

ST93-3050 

Tennessee 

Gas  Pipeline 
Co. 

Unified  Natural 
Gas  Group, 

L.P. 

03-19-93 

G-S 

5,200 

N 

A 

03-01-93 

Indef. 

ST93-3051 

Tennessee 

Gas  Pipeline 
Co. 

Eastern  Market¬ 
ing  Corp. 

03-19-93 

G-S 

50,000 

N 

H 

03-01-93 

Indef. 

ST93-3052 

Tennessee 

Gas  Pipeline 
Co. 

KCS  Energy 
Marketing,  Inc. 

03-19-93 

G-S 

200,000 

N 

9 

03-01-93 

Indef. 

S T9 3-3053  J 

El  Paso  Natu¬ 
ral  Gas  Co. 

Yuma  Gas  Corp 

03-19-93 

G-S  J 

20,000 

N 

02-21-93 

indef. 

ST93-3054  . 

Paiute  Pipeline 
Co. 

Newmont  Gold 

Co. 

03-19-93 

G-S 

7,035 

N 

1 

02-1 1-93 

Indef. 

ST93-3055  . 

Northwest 

Pipeline 

Corp. 

TM  Star  Fuel  Co 

03-19-93 

G-S 

20,000 

N 

i 

03-10-93 

Indef. 

ST93-3056  . 

Transwestem 
Pipeline  Co. 

Texas-Ohio 

West,  Inc. 

03-19-93 

G-S 

N 

i 

02-07-93 

Indef. 

ST93-3057 

Transwestem 

Pipeline  Co. 

Enron  Gas  Mar¬ 
keting,  Inc. 

03-19-93 

G-S  ; 

500,000 

A 

l 

03-04-93! 

indef. 

ST93-3058  . 

Transwestem 
Pipeline  Co. 

Cimarron  Gas 
Cos.,  Inc. 

03-19-93 

G-S 

100,000 

N 

l 

03-01-93 

Indef. 

ST93-3059  . 

Transwestem 
Pipeline  Co. 

Watson  Cogen¬ 
eration  Co. 

03-19-93 

G-S 

110,000 

N 

4 

03-01-93 

Indef. 

ST93-3060 

Transwestem 
Pipeline  Co. 

National  Gas 
Resources, 

L.P. 

03-19-93 

G-S  j 

100,000 

N 

A 

03-01-03 

Indef. 

ST93-3061  . 

Transwestem 
Pipeline  Co. 

Bridgegas  USA, 
Inc. 

03-19-93 

G-S 

N 

A 

02-28-93 

Indef. 

ST93-3062 

Trunkfine  Gas 
Co. 

Mega  Natural 

Gas  Co. 

03-19-93 

G-S 

N 

A 

03-03-93 

Indef. 

ST93-3063  . 

Trunkline  Gas 
Co. 

Mobil  Natural 

Gas,  Inc. 

03-19-93 

G-S 

N 

1 

03-01-93 

indef. 

ST93-3084  . 

Trunkline  Gas 
Co. 

Midcon  Gas 
Services  Corp. 

03-19-93 

G-S 

N 

1- 

03-01-93 

indef. 

ST93-3065 

TrunkBne  Gas 
Co. 

Aquila  Energy 
Marketing 

Corp. 

03-19-93 

G-S 

N 

1 

03-03-93 1 

Indef. 

ST 93-3066 

Channel  Indus¬ 
tries  Gas  Co. 

Natural  Gas 
Pipeline  Co.  of 
America. 

03-22-93 

C 

N 

1 

02-20-93 

indef. 

ST 93-3067  J 

CNG  Trans¬ 
mission  Corp. 

KCS  Energy 
Marketing. 

03-22-93 

G-S 

N 

1 

02-26-93 

Indef. 

ST93-3068  . 

CNG  Trans- 
miasien  Corp. 

CNG  Gas  Serv¬ 
ices. 

03-22-93 

G-S 

Y 

■ 

03-01-93 

Indef. 

ST93-3069  . 

CNG  Trans¬ 
mission  Corp. 

City  of  Rich¬ 
mond. 

03-22-93 

G-S 

10,000 

N 

4 

02-22-93 

Indef. 

ST93-3O70.s 

United  Gas 

Pipe  Line  Co. 

Entex . . 

03-22-93 

G-S  1 

N 

f 

03-01-93 

06-29-93 

ST93-3071  . 

United  Gas 
Pipeline  Co. 

NGC  Transpor¬ 
tation,  Inc. 

03-22-93 

G-S 

50,000 

N 

A 

03-11-93 

.07-09-93 

ST93-3072  . 

United  Gas 

Pipe  Line  Co. 

Koga8,  Inc . 

03-22-93 

30,000 

Y 

i 

02-26-93 

06-26-93 

ST93-3073  . 

United  Gas 

Pipe  Line  Co. 

Midcon  Gas 
Services  Corp. 

03-22-93 

G-S 

•74,198 

N 

F 

03-11-93 

07-09-93 
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Docket  No  * 

Transporter/ 

seller 

Recipient 

Date  filed 

Part  284 
subpart 

Est.  max.  daily 
quantity** 

Aft.  Y/A/ 
N*** 

Rate 

sch. 

Date  com¬ 
menced 

Projected  ter¬ 
mination  date 

ST93-3074  . 

United  Gas 

Pipe  Line  Co. 

Coastal  Gas 
Marketing  Co. 

03-22-93 

G-S 

262,000 

N 

1 

03-11-93 

07-09-93 

ST93-3075  . 

United  Gas 

Pipe  Line  Co. 

Enmark  Gas 

Corp. 

03-22-93 

G-S 

47,160 

N 

1 

03-11-93 

06-29-93 

ST93-3076  . 

United  Gas 

Pipe  Line  Co. 

Brooklyn  Inter. 
Natural  Gas 
Corp. 

03-22-93 

G-S 

104,800 

N 

1 

03-11-93 

07-09-93 

ST93-3077  . 

United  Gas 

Pipe  Line  Co. 

Arkla  Energy 
Marketing  Co. 

03-22-93 

G-S 

209.600 

N 

1 

03-11-93 

07-09-93 

ST93-3078  . 

United  Gas 

Pipe  Line  Co. 

Polaris  Pipeline 
Corp. 

03-22-93 

G-S 

20,960 

N 

1 

03-11-93 

07-09-93 

ST93-3079  . 

United  Gas 

Pipe  Line  Co. 

Shell  Gas  Trad¬ 
ing  Co. 

03-22-93 

G-S 

209,600 

N 

1 

03-11-93 

07-09-93 

ST93-3080 

United  Gas 

Pipe  Line  Co. 

United  Gas 
Services  Co. 

03-22-93 

G-S 

628,800 

A 

1 

03-11-93 

07-09-93 

ST93-3081  . 

Trans¬ 

continental 

Gas  P/L 

Corp. 

Stellar  Gas  Co  .. 

03-22-93 

G-S 

1,900,000 

N 

1 

03-11-93 

INDEF. 

ST93-3082 

Trans¬ 

continental 

Gas  P/L 

Corp. 

American 

Central  Gas 
Cos.,  Inc. 

03-22-93 

G-S 

10,365,000 

N 

1 

03-11-93 

INDEF. 

ST93-3083 

Trans¬ 
continental 
Gas  P/L 

Corp. 

City  of  Lexington 

03-22-93 

B 

129,600 

N 

l 

03-14^93 

INDEF 

ST93-3084 

Trans¬ 
continental 
Gas  P/L 

Corp. 

City  of  Laurens 

03-22-93 

B 

111,000 

N 

1 

03-14-93 

INDEF. 

ST93-3085  . 

Trans¬ 
continental 
Gas  P/L 

Corp. 

MG  Natural  Gas 
Corp. 

03-22-93 

G-S 

900,000 

N 

1 

03-11-93 

INDEF. 

ST93-3086  . 

Texas  Gas 
Transmission 
Corp. 

Interstate  Gas 
Marketing,  Inc. 

03-22-93 

G-S 

10,000 

N 

1 

03-05-93 

INDEF 

ST93-3087  . 

Texas  Gas 
Transmission 
Corp. 

Logan  Alu¬ 
minum,  Inc. 

03-22-93 

G-S 

10,200 

N 

l 

03-16-93 

INDEF. 

ST93-3088  . 

Texas  Gas 
Transmission 
Corp. 

Arkla  Energy 
Marketing  Co. 

03-22-93 

G-S 

100,000 

N 

l 

03-08-93 

INDEF. 

ST93-3089  . 

Overland  Trail 
Transmission 
Co. 

Kern  River  Gas 
Transmission. 

03-23-93 

C 

100,000 

N 

1 

03-6-93 

INDEF. 

ST93-3090  . 

Westar  Trans¬ 
mission  Co. 

El  Paso  Natural 
Gas  Co. 

03-23-93 

C 

25,000 

N 

1 

02-19-93 

INDEF. 

ST93-3091  . 

Westar  Trans¬ 
mission  Co. 

Williams  Natural 
Gas  Co. 

03-23-93 

C 

50,000 

N 

1 

02-01-93 

INDEF. 

ST93-3092  . 

Westar  Trans¬ 
mission  Co. 

Williams  Natural 
Gas  Co. 

03-23-93 

C 

10,000 

N 

1 

02-01-93 

INDEF 

ST93-3093 

Enogex  Inc  . 

Natural  Gas 
Pipeline  Co. 

03-23-93 

C 

10,000 

N 

1 

03-16-93 

INDEF. 

ST93-3094 

Kem  River  Gas 
Transmission 
Co. 

Eastex  Hydro¬ 
carbons,  Inc. 

03-23-93 

G-S 

75,000 

N 

1 

02-26-93 

INDEF. 

ST93-3095  . 

Truckline  Gas 
Co. 

MG  Natural  Gas 
Corp. 

03-23-93 

G-S 

25,000 

N 

1 

03-01-93 

INDEF. 

ST93-3096  . 

Truckline  Gas 
Co. 

Triumph  Natural 
Gas,  Inc. 

03-23-93 

G-S 

22,000 

N 

1 

03-61-93 

INDEF. 

ST93--3097  . 

Truckline  Gas 
Co. 

Midcon  Gas 
Services  Corp. 

03-23-93 

G-S 

100,000 

N 

1 

03-11-93 

INDEF 

ST93-3098  . 

Columbia  Gas 
Transmission 
Corp. 

Waco  Oil  &  Gas 
Co.,  Inc. 

03-23-93 

G-S 

700 

N 

1 

03-01-93 

INDEF. 

ST93-3099 

Trans¬ 
continental 
Gas  P/L 

Corp. 

Corpus  Christi 
Indus.  P/L,  et 
al. 

03-23-93 

B 

200,000 

A 

F/l 

03-02-93 

INDEF. 

ST93-3100  . 

Sabine  Pipe 
Line  Co. 

Transok  Gas  Co 

03-24-93 

G-S 

100,000 

N 

1 

03-05-93 

INDEF 
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Docket  No.* 


ST93-3101  . 
ST93-3102  . 
ST93-3103  . 


ST93-3104  . 


ST93-3105  . 


ST93-3106 


ST93-3107  . 


ST93-31B8 


ST93-31G9  . 


ST93-31 10  . 


ST93-31 1 1  . 


ST93-3112  . 


ST93-31 13  . 


ST93-31 14  . 


ST93-31 15  . 


ST93-31 16 


S T9 3-31 17  . 


ST93-31 18 


ST93-31 19 


ST93-3120 


ST93-3121 


ST93-3122 

ST93-3123 

ST93-3124 


ST93-3125 


Recipient  DatetHed  [5fJ?  ^  5? 


Projected  ter¬ 
mination  date 


Sabine  Pipe 
Line  Co 

Sabine  Pipe 
Line  Co. 

Algonquin  Gas 
Transmission 
Co. 

Algonquin  Gas 
Transmission 
Co. 

Algonquin  Gas 
Transmission 
Co. 

.Panhandle 
Eastern  Pipe 
Une  Co. 

Panhandle 
Eastern  Pipe 
Une  Co. 

Panhandle 
Eastern  Pipe 
Line  Co. 

^Panhandle 
Eastern  Pipe 
Une  Co. 

Panhandle 
Eastern  Pipe 
Une  Co. 

Delhi  Gas 

•  Pipeline 
Corp. 

Delhi  Gas 
Pipeline 
Corp. 

Delhi  Gas 
Pipeline 
Corp. 

Gulf  States 
Pipeline 
Corp. 

Gulf  States 
Pipeline 
Corp. 

Northern  Bor¬ 
der  Pipeline 

Co. 

Phillips  Gas 
Pipeline  Co. 

Trans¬ 

continental 

GasP/L 

Corp. 

Trans¬ 

continental 

GasPZL 

Corp. 

Trans¬ 
continental 
Gas  P/L 
Corp. 

Trans¬ 

continental 

GasP/L 

Corp. 

ANR  Pipeline 
Co. 

ANRJtyakne 

Co. 

.ANR  Pipeline 
Co. 

I.AMRApaline 


Marathon  Oil  Co 

Citru6  Marketing, 
Inc. 

Direct  Gas  Sup¬ 
ply  Corp. 

Brooklyn  Inter¬ 
state  Nat.  Gas 
Corp. 

Coastal  Gas 
Marketing  Co. 

Bridgegas 
U.S.A.  Inc. 

Eastex  Hydro¬ 
carbon,  Inc. 

State  of  Michi¬ 
gan. 

Anthem  Energy 
Co. 

Gerrity  Oil  & 

Gas  Corp. 

Arkla  Energy 
Resources,  et 
al. 

KN  Energy,  Inc., 
et  al. 

ANR  Pipeline 
Co.,  et  al. 

Southern  Natural 
Gas  Co.,  et  al. 

Southern  Natural 
Gas  Co.,  etal. 

Norcen  Market¬ 
ing,  Inc. 

Phillips  Texas 
Border  Pipe¬ 
line  Co. 

City  of  Union . 


City  of  Greer  .... 


City  of  Shelby  ... 


City  of  Danville  . 


lowa-lllinois  Gas 
&  Elect.  Co. 
Murphy  Oil  USA, 
Inc. 

Polaris  Pipeline 
Co. 

Coastal  Gas 
Marketing  Co. 


Date  com¬ 
menced 


03-01-93 


02-27-83 


03-01-93 


03-01-93 


03-01-93 

S  i. 

03-01—93 


03-01-93 


02-24-83 


02-24-93 


04-01-92 


12-01-92 


03-12-93  05-14-93 


02-13-93 


03-16-83 


03-14-83 


03-16-93 


03-14-83 


03-31-83 


03-04-93 

03-05-93 
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Docket  No  *  | 

I 

Transporter/ 

seller 

_ _ L 

Recipient 

Date  filed 

Pad  284 
subpart 

Est  max.  daily 
quantity** 

Date  com¬ 
menced 

Projected  ter¬ 
mination  date 

ST93-3126  .  j 

AMR  Pipeline 

Co. 

Termgasco  Corp 

03-24-93 

G-S 

25,000 

03-05-93 

Indef. 

ST93-3127 . 1 

ANR  Pipeline 

Co. 

Pennzoil  Gas 
Marketing  Co. 

03-24-93 

G-S 

15,000 

N 

03-11-93 

Indef. 

ST93-3128  . 

ANR  Pipeline 

Co. 

Michigan  Con¬ 
solidated  Gas 
Co. 

03-24-93 

6 

50,000 

N 

03-12-93 

Indef. 

ST93-3129  . 

Tennessee 

Gas  Pipeline 
Co. 

Distrigas  of  Mas¬ 
sachusetts 

Corp. 

03-25-93 

G 

110,000 

N 

02-25-93 

Indef 

ST93-3130  . 

Tennessee 

Gas  Pipeline 
Co. 

Direct  Gas  Sup¬ 
ply  Corp. 

03-25-93 

G-S 

51,550 

N 

02-23-93 

Indef 

ST93-3131  . 

Delhi  Gas 
Pipeline 

Corp. 

Natural  Gas 
Pipeline  Co.  of 
America. 

03-25-93 

C 

5,500 

N 

03-01-93 

Indef. 

ST93-3132  . 

Delhi  Gas 
Pipeline 

Corp. 

Arkla  Energy 
Resources. 

03-25-93 

•C 

41,000 

N 

03-01-93 

Indef. 

ST93-3133  . 

Trans¬ 

continental 

Gas  P/L 

Corp. 

Woodward  Mar-  1 
keting,  Inc. 

03-25-93 

G-S  1 

50,000 

N 

03-16-93 

Indef. 

ST93-3134  . 

Natural  Gas  PI 

L  Co.  of 
America. 

Mobil  Natural 

Gas,  Inc. 

03-25-93 

G-S 

100,000 

N 

10-01-90 

Indef. 

ST93-3135  . 

Natural  Gas  P/ 

L  Co.  Of 
America. 

Enron  Gas  Mar¬ 
keting,  Inc. 

03-25-93 

G-S 

100,000 

N 

03-01-92 

Indef. 

ST93-3136  . 

Natural  Gas  PI 
t  Co.  of 
America. 

Enron  Gas  Mar¬ 
keting,  Inc. 

03-25-93 

G-S 

150,000 

N 

03-91-92 

■Indef. 

ST93-3137 . 

Natural  Gas  PI 

L  Co.  of 
America. 

Enron  Gas  Mar¬ 
keting,  Inc. 

03-25-93 

G-S 

150,000 

N 

03-01-92 

Indef. 

ST93-3138  . 

Pacific  Gas 
Transmission 
Co. 

American  Hunter 
Exploration 

Ltd.  1 

03-26-93 

G-S 

50,000 

N 

01-26-93 

'Indef. 

ST93-3139  . 

Great  Lake 

Gas  Trans., 
L.P. 

Northern  States 
Power  Co. 

03-26-93 

G-S 

35,000 

U 

03-10-93 

Indef. 

ST93-3140  . 

Great  Lake 

Gas  Trans., 
L.P. 

National  Steel 
Corp. 

03-26-93 

G-S 

9,000 

N 

03-12-93 

Indef. 

ST93-3141  . 

Great  Lake 

Gas  Trans., 
L.P. 

Direct  Energy 
Marketing  Ltd. 

03-26-93 

G-S 

20,000 

N 

J 

03-09-93 

Indef. 

ST93-3142  . 

Great  Lake 

Gas  Trans., 
L.P. 

Kaztex  Energy 
Management, 
Inc. 

03-26-93 

G-S 

25,000 

N 

1 

03-09-03 

Indef. 

ST93-3143  . 

Kem  River  Gas 
Transmission 
Co. 

Shell  Western  E 
&  P  Inc. 

03-25-93 

G-S 

100,000 

N 

F 

02-27-93 

Indef. 

ST93-3144  . 

Tennessee 

Gas  Pipeline 
Co. 

City  of  Holyoke 
Gas  &  Electric 
Dpt. 

03-26-93 

B 

2,000 

N 

F 

01-21-93 

Indef. 

ST93-3145  . 

Texas  Eastern 
Transmission 
Corp. 

NGO  Develop¬ 
ment  Corp. 

03-26-93 

G-S 

5,000 

N 

1 

03-11-93 

Indef. 

ST93-3146  . 

Texas  Eastern 
Transmission 
Corp. 

Union  Oil  Co.  of 
California. 

03-26-93 

G-S 

Ls 

200 

N 

1 

03-01-93 

Indef. 

ST93-3147  . 

Texas  Eastern 
Transmission 

Cap. 

Amoco  Energy 
Trading  Corp. 

03-26-93 

1,000,000 

N 

4 

03-01-93 

Indef. 

ST93-3148  . 

Texas  Eastern 
Transmission 
Corp.' 

Winnie  Pipeline 
Co. 

03-26-93 

B 

200,000 

N 

1 

03-01-93 

Indef. 

ST93-3149  . 

Texas  Eastern 
Transmission 
J  Corp. 

Global  Petro¬ 
leum  Corp. 

03-26-93 

G-S 

75,000 

N 

r 

03-02-93 

Indef. 
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Docket  No.* 

Transporter/ 

seller 

Recipient 

Date  filed 

Part  284 
subpart 

Est.  max.  daily 
quantity** 

Aff  Y/A / 
N*** 

Rate 

set). 

Date  com¬ 
menced 

Projected  ter¬ 
mination  date 

ST93-3150 

Texas  Eastern 

Arkla  Energy 

03-26-93 

G-S 

700,000 

N 

m 

03-12-93 

Indef. 

Transmission 

Corp. 

Marketing  Co. 

ST93-3151  . 

Transwestem 

Enron  Industrial 

03-26-93 

B 

140,000 

A 

02-27-93 

Indef. 

Pipeline  Co. 

Natural  Gas 

Co. 

ST93-3152  . 

United  Gas 

Transok  Gas  Co 

03-26-93 

G-S 

26,200 

N 

03-17-93 

07-15-93 

Pipe  Line  Co. 

ST93-3153  . 

Natural  Gas  P/ 

Prior  Intrastate 

03-26-93 

G-S 

20,000 

N 

03-16-93 

Indef. 

L  Co.  of 
America. 

Corp. 

m 

ST93-3154  . 

Natural  Gas  P / 

Northern  Illinois 

03-26-93 

G-S 

18,900 

N 

03-01-93 

12-01-95 

L  Co.  of 
America. 

Gas  Co. 

ST93-3155  . 

Mississippi 

Apex  Oil  Co.,  Inc 

03-26-93 

G-S 

50,000 

N 

i 

03-01-93 

indef. 

River  Trans. 
Corp. 

ST93-3156 

El  Paso  Natu- 

Texas-Ohio 

03-26-93 

G-S 

5,000 

N 

i 

03-01-93 

Indef. 

ral  Gas  Co. 

West,  Inc. 

ST93-3157  . 

El  Paso  Natu- 

Tristar  Gas  Co  .. 

03-26-93 

G-S 

2,600 

N 

i 

03-14-93 

Indef. 

ral  Gas  Co. 

ST93-3158  . 

Trans- 

MG  Natural  Gas 

03-26-93 

G-S 

900,060 

N 

i 

03-19-93 

Indef. 

continental 
Gas  P/L 

Corp. 

Corp. 

ST93-3159 

Tennessee 

Enron  Gas  Mar- 

03-29-93 

G-S 

703,297 

N 

i 

03-01-93 

Indef. 

Gas  Pipeline 
Co. 

keting,  Inc. 

ST93-3160  . 

Colorado  Inter- 

Gerrity  Oil  & 

03-29-93 

G-S 

40,000 

N 

i 

03-01-93 

Indef. 

state  Gas  Co. 

Corp. 

ST93-3161  . 

Colorado  Inter- 

Associated  Inter- 

03-29-93 

G-S 

20,000 

N 

i 

03-01-93 

Indef. 

state  Gas  Co. 

state  Pipeline 
Co. 

ST93-31 62  . 

Northern  Natu- 

Northern  Illinois 

03-29-93 

G-S 

7,000 

N 

F/l 

03-01-93 

Indef. 

ral  Gas  Co. 

Gas  Co. 

ST93-3163  . 

Northern  Natu- 

Chevron  U.S.A., 

03-29-93 

G-S 

30,000 

N 

F/l  ’ 

03-01-93 

Indef. 

ral  Gas  Co. 

Inc. 

ST93-3164  . 

Natural  Gas  P/ 

Midcon  Gas 

03-29-93 

G-S 

100,000 

A 

1 

03-01-93 

Indef. 

L  Co.  of 
America. 

Services  Corp. 

ST93-3165  . 

Natural  Gas  P/ 

Citizen  Gas  Sup- 

03-29-93 

G-S 

50,000 

N 

1 

10-01-90 

Indef. 

L  Co.  of 
America. 

ply  Corp. 

ST93-3166  . 

Natural  Gas  P/ 

Parker  &  Parsley 

03-29-93 

G-S 

10,000 

N 

1 

03-02-93 

Indef. 

L  Co.  of 

Development 

America. 

Co. 

ST93-3167  . 

Midcon  Texas 

Natural  Gas 

03-29-93 

C 

10,000 

Y 

1 

12-23-92 

Indef. 

Pipeline 

Pipeline  Co.  of 

Corp. 

America. 

ST93-3168  . 

Gulf  Energy 

Natural  Pipeline 

03-29-93 

C 

5,000 

N 

1 

03-01-93 

Indef. 

Pipeline  Co. 

Co.  of  Amer¬ 
ica. 

Bridgeline  Gas 
Distribution  Co. 

ST93-31 69  . 

Columbia  Gulf 
Transmission 

03-29-93 

B 

10,000 

N 

1 

03-01-93 

Indef. 

Co. 

ST93-3170  . 

Columbia  Gulf 

Citizens  Gas 

03-29-93 

G-S 

40,000 

N 

1 

03-22-93 

Indef. 

Transmission 

Co. 

Supply  Corp. 

ST93-3171  . 

Iroquois  Gas 

New  Jersey  Nat- 

03-30-93 

B 

50,000 

N 

1 

03-04-93 

Indef. 

Trans.  Sys¬ 
tem,  L.P. 

ural  Gas  Co. 

ST93-3172  . 

Trailblazer 

Union  Pacific 

03-30-93 

G-S 

100,000 

N 

06-30-91 

Indef. 

Pipeline  Co. 

Fuels,  Inc. 

ST93-3173  . 

Transok,  Inc  ... 

ANR  Pipeline 

03-39-93 

C 

2,054 

N 

03-01-93 

Indef. 

ST93-3174  . 

Co.,  et  al. 

Transok,  Inc 

ANR  Pipeline 

03-30-93 

C 

100,000 

N 

12-01-91 

Indef. 

Co.,  et  al. 

ST93-3175  . 

Channel  Indus- 

Natural  Gas  P/L 

03-30-93 

C 

50,000 

N 

03-01-93 

Indef. 

tries  Gas  Co. 

Co.  of  Amer., 
et  al. 

ST93-3176  . 

Trunkline  Gas 

Mega  Natural 

03-30-93 

G-S 

50,000 

N 

03-20-93 

Indef. 

Co. 

Gas  Co. 
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Docket  No.* 

Transporter/ 

seller 

Recipient 

Date  filed 

Part  284 
subpart 

Est.  max.  daily 
quantity** 

Aff.  Y/A/ 
N*** 

Rate 

sch. 

Date  com¬ 
menced 

Projected  ter¬ 
mination  date 

ST93-3177 . 1 

Iroquois  Gas 
Trans.  Sys¬ 
tem,  L.P. 

Continental  En¬ 
ergy  Marketing 
Inc. 

03-80-93 

G-S 

35,000 

N 

f 

03-01-93 

04-01-93 

ST93-3178  . 

Iroquois  Gas 
Trans.  Sys¬ 
tem,  L.P. 

Energy  Market¬ 
ing  Exchange, 
Inc. 

03-30-93 

G-S 

500,000 

N 

1 

02-26-93 

Indef. 

ST95-3179  . 

1 

Iroquois  Gas 
Trans.  Sys¬ 
tem,  L.P. 

CNG  Trans¬ 
mission  Corp. 

03-30-93 

G-S 

200,000 

N  1 

1 

03-14-93 

Indef. 

ST93-3T80  . 

Phillips  Texas 
Border  P/L 

Co. 

Phillips  Gas 
Pipeline  Co. 

03-30-93 ] 

G-HT 

1.0,000 

N 

1 

11-30-91 

Indef. 

f>T93-3101  - 

Phillips  Texas 
Border  P/L 

Co. 

Phillips  Gas 
Pipeline  Co. 

03-30-93 

G-HT 

20,000 

N 

J 

02-01-92 

Indef. 

M93-3182 . 1 

Florida  Gas 
Transmission 
Co. 

Indiantown  Gas 
Co.,  Inc. 

03-30-93 

G-S 

1,215 

N 

f 

03-01-93 

Indef. 

JT93-3I83  - ; 

. 

Noark  Pipeline 
System,  L.P. 

Texas  Eastern 
Trans.  Corp., 
et  al. 

03-30-93 

C 

141,000 

N 

4 

02-18-93 

09-30-94 

ST93-3184 

Noark  Pipeline 
System,  L.P. 

Texas  Eastern 
Trans.  Corp., 
et  al. 

03-30-93 

C 

141,000 

N 

4 

02-01-93 

08-31-93 

ST93-3185 - 

Southern  Natu¬ 
ral  Gas  Co. 

Stone  Savannah 
Ftiver. 

03-30-93 

G-S 

7,000 

N 

F 

03-13-93 

13-31-93 

ST93-3186  . 

Southern  Natu¬ 
ral  Gas  Co. 

Union  Pacific 
Fuels,  Inc. 

03-30-93 

G-S 

100,000 

N 

1 

03-19-93 

Indef. 

ST93-3187  . 

Trans¬ 
continental 
Gas  P/L 

Corp. 

Equitable  Re¬ 
sources  Mar¬ 
keting  Co. 

03-30-93 

G-S 

160,000 

N 

1 

05-22-94 

Indef. 

ST93-3188  . 

ANR  Pipeline 
Co. 

Michigan  Con¬ 
solidated  Gas 
Co. 

03-30-93 

G-S 

400,000 

N 

F 

03-01-93 

Indef. 

ST93-31 89  . 

United  Gas 

Pipe  Line  Co. 

Champion  Natu¬ 
ral  Gas  Co. 

03-31-93 

G-S 

10,000 

n 

J 

03-24-03 

07-22-93 

ST93-3190  . 

Oktex  Pipeline 
Co. 

ONG  Western, 

Inc. 

03-31-93 

G-S 

40,000 

Y 

i 

02-01-93 

Indef. 

ST93-3191  . 

Wtiliams  Natu¬ 
ral  Gas  Co. 

B  &  B  Re¬ 
sources. 

03-31-93 

G-S 

100 

N 

i 

03-30-03 

Indef. 

ST93-3192  . 

Williams  Natu¬ 
ral  Gas  Co. 

Industrial  Gas 
Services,  Inc. 

03-31-93 

G-S 

1,500 

N 

4 

03-05-93 

Indef. 

ST93-3193  . 

United  Gas 

Pipe  Line  Co. 

Kogas,  Inc . 

03-31-93 

G-S 

30,000 

A 

1 

03-1 1-03 

07-09-93 

ST93-3194 . 

Tennessee 

Gas  Pipeline 
Co. 

USS/Kobe  Steel 
Co. 

03-31-93 

G-S 

50,000 

N 

4 

03-01-93 

Indef. 

ST93-3105 . 

Tennessee 

Gas  Pipeline 
Co. 

Meridian  Market¬ 
ing  &  Trans. 
Corp. 

03-31-93 

G-S 

3,410 

N 

4 

03-01-93 

Indef. 

ST93-3196 . 

|  Midwestern 

Gas  Trans¬ 
mission  Co. 

Northern  Illinois 
Gas  Co. 

03-31-93 

B 

7,800 

N 

F 

03-02-93 

Indef. 

ST93-3197 . 

Tennessee 

Gas  Pipeline 

1  Co. 

Endevco  Oil  & 
Gas  Co. 

03-31-93 

G-S 

220,000 

N 

J 

03-16-93 

Indef. 

The  fotiowtng  dockets  contain  requests  for  partial  waiver  of  the  reporting  requirements  contained  in  section  264.126  of  the  commission's  regula¬ 
tions  to  permit  the  filing  of  initial  reports  “on  behalf  of  multiple  Interstate  pipeline  companies  pursuant  to  the  commission’s  order  granting 
waiver  in  Docket  No.  ST90-267-000.  61  FBRC  1)61.347  (1992): 


ST90-1471  . 

Tex/Con  Gas 
Pipeline  Co. 

ANR  Pipeline 
Company,  et 
al. 

ANR  Pipeline 
Company,  et 

al. 

ANR  Pipeline 
Company,  et 
al. 

ANR  Pipeline 
Company,  et 
al. 

01-17-90 

C 

25,000 

N 

4 

01-01-90 

Indef. 

ST90-2669  . 

Tex/Con  Gas 
Pipeline  Co. 

04-25-90 

c 

10,000 

N 

1 

04-01-90 

Indef. 

ST 9 0-2904  . 

Tex/Con  Gas 
Pipeline  Co. 

05-04-90 

c 

10,000 

N 

1 

04-12-90 

Indef 

ST90-2905  . 

Tex/Con  Gas 
Pipeline  Co. 

05-04-90 

• 

c 

10,000 

N 

i 

04-01-90 

Indef 
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Docket  No.* 

Transporter/ 

seller 

Recipient 

■ 

Date  filed 

Part  284 
subpart 

Est.  max.  daily 
quantity** 

Aff.  Y/A/ 
N*** 

Rate 

sch. 

Date  com¬ 
menced 

Projected  ter¬ 
mination  date 

ST90-3420  . 

Tex/Con  Gas 
Pipeline  Co. 

ANR  Pipeline 
Company,  et 

06-18-90 

C 

40,000 

N 

1 

06-01-90 

Indef. 

ST91-4375  . 

Tex/Con  Gas 
Pipeline  Co. 

ANR  Pipeline 
Company,  et 
al. 

ANR  Pipeline 
Company,  et 
al. 

Texas  Eastern 
rans.  Corp.,  et 
al. 

Texas  Eastern 
Trans.  Corp., 
et  al. 

11-29-90 

C 

10,000 

N 

1 

11-08-90 

Indef. 

ST9 1-4376  . 

Tex/Con  Gas 
Pipeline  Co. 

11-29-90 

c 

15,000 

N 

11-14-90 

indef. 

ST91-6232  . 

Tex/Con  Gas 
Pipeline  Co. 

01-04-91 

c 

10,000 

N 

1 

12-01-90 

Indef. 

ST91-6434  . 

Tex/Con  Gas 
Pipeline  Co. 

01-16-91 

c 

25,000 

N 

12-22-90 

Indef. 

ST91-6448  . 

Tex/Con  Gas 
Pipeline  Co. 

ANR  Pipeline 
Company,  et 

01-17-91 

c 

40,000 

N 

1 

01-01-91 

Indef. 

ST91-7812  . 

Tex/Con  Gas 
Pipeline  Co. 

ANR  Pipeline 
Company,  et 

03-22-91 

c 

20,000 

N 

1 

02-03-91 

Indef. 

ST91-8315  . 

Tex/Con  Gas 
Pipeline  Co. 

ANR  Pipeline 
Company,  et 

04-22-91 

c 

5,000 

N 

1 

04-01-91 

Indef. 

ST91-6620  . 

Tex/Con  Gas 
Pipeline  Co. 

ANR  Pipeline 
Company,  et 

05-09-91 

c 

20,000 

N 

1 

06-23-90 

Indef. 

ST91-8968  . 

Tex/Con  Gas 
Pipeline  Co. 

ANR  Pipeline 
Company,  et 

06-06-91 

c 

10,000 

N 

1 

05-24-91 

Indef. 

ST91-9216  . 

Tex/Con  Gas 
Pipeline  Co. 

ANR  Pipeline 
Company,  et 
al. 

ANR  Pipeline 
Company,  et 

06-27-91 

c 

10,000 

N 

1 

06-04-91 

Indef. 

ST91-9217  . 

Tex/Con  Gas 
Pipeline  Co. 

06-27-91 

c 

8,000 

N 

1 

06-01-91 

Indef. 

ST91-9710 

Tex/Con  Gas 
Pipeline  Co. 

Arkla  Energy, 

Inc.,  et  al. 

07-25-91 

c 

1,000 

N 

1 

07-01-91 

Indef. 

ST91-9711 

Tex/Con  Gas 
Pipeline  Co. 

Miss.  River 

Trans.  Corp., 
et  al. 

07-25-91 

c 

7,500 

N 

07-01-91 

Indef. 

ST92-0052 

Tex/Con  Gas 
Pipeline  Co. 

ANR  Pipeline 
Company,  et 

10-02-91 

c 

15,000 

N 

1 

09-01-91 

Indef. 

ST92-0387 

Tex/Con  Gas 
Pipeline  Co. 

ANR  Pipeline 
Company,  et 

10-30-91 

c 

2,000 

N 

1 

09-01-91 

Indef. 

ST92-3241 

Transok  Gas 
Transmission 
Co. 

ANR  Pipeline 
Company,  et 
al. 

04-03-92 

c 

30,000 

N 

1 

02-08-92 

Indef. 

ST92-3597  . 

Transok  Gas 
Transmission 
Co. 

ANR  Pipeline 
Company,  et 
al. 

04-29-92 

c 

25,000 

N 

1 

03-01-92 

Indef. 

ST92-3598 

Transok  Gas 
Transmission 
Co. 

ANR  Pipeline 
Company,  et 
al. 

04-29-92 

c 

50,000 

N 

04-01-92 

Indef. 

ST92-3599  . 

Transok  Gas 
Transmission 
Co. 

ANR  Pipeline 
Company,  et 
al. 

04-29-92 

c 

2,000 

N 

04-01-92 

Ind6f. 

ST92-3600  . 

Transok  Gas 
Transmission 
Co. 

ANR  Pipeline 
Company,  et 
al. 

04-29-92 

c 

2,000 

N 

1 

04-09-92 

Indef. 

ST92-3877  . 

Transok  Gas 
Transmission 
Co. 

ANR  Pipeline 
Company,  et 
al. 

05-11-92 

c 

12,000 

N 

1 

04-01-92 

Indef. 

ST92-3878  . 

Transok  Gas 
Transmission 
Co. 

ANR  Pipeline 
Company,  et 
al. 

05-11-92 

c 

12,000 

N 

1 

04-16-92 

Indef. 

ST92-3879  . 

Transok  Gas 
Transmission 
Co. 

ANR  Pipeline 
Company,  et 
al. 

05-1 1-92 

c 

100,000 

N 

1 

05-01-92 

Indef. 
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Docket  No.* 

Transporter/ 

seller 

Recipient 

Date  filed 

Part  284 
subpart 

Est.  max.  daily 
quantity** 

Aff.  Y/A/ 
N*“ 

Rate 

sch. 

Date  com¬ 
menced 

Projected  ter¬ 
mination  date 

ST92-3880  . 

T  ransok  Gas 
Transmission 
Co. 

ANR  Pipeline 
Company,  et 
al. 

05-11-92 

C 

20,000 

N 

1 

05-01-92 

Indef. 

ST92-3881  . 

Transok  Gas 
Transmission 
Co. 

ANR  Pipeline 
Company,  et 
al. 

05-11-92 

C 

12,000 

N 

1 

05-01-92 

Indef. 

ST92-4821  . 

Transok  Gas 
Transmission 
Co. 

ANR  Pipeline 
Company,  et 
al. 

07-17-92 

c 

100,000 

N 

1 

06-01-92 

Indef. 

ST92-5295  . 

Transok  Gas 
Transmission 
Co. 

ANR  Pipeline 
Company,  et 
al. 

08-21-92 

c 

20,000 

N 

1 

07-02-92 

Indef. 

ST92-5296  . 

Transok  Gets 
Transmission 
Co. 

ANR  Pipeline 
Company,  et 
al. 

08-21-92 

c 

100,000 

N 

1 

07-01-92 

Indef. 

ST92-5297  . 

Transok  Gas 

T  ransmission 
Co. 

ANR  Pipeline 
Company,  et 
al. 

08-21-92 

c 

25,000 

N 

1 

08-01-92 

Inaef. 

ST92-5355  . 

Transok  Gas 
Transmission 
Co. 

ANR  Pipeline 
Company,  et 
al. 

08-25-92 

c 

40,000 

N 

1 

08-01-92 

Indef. 

ST92-5629  . 

TransoK  Gas 
Transmission 
Co. 

ANR  Pipeline 
Company,  et 
al. 

09-17-92 

c 

10.000 

N 

1 

09-01-92 

Indef. 

ST92-5663  . 

Transok  Gas 
Transmission 
Co. 

ANR  Pipeline 
Company,  et 
al. 

09-18-92 

c 

100,000 

N 

1 

09-01-92 

Indef. 

ST93-0178  . 

Transok  Gas 
Transmission 
Co. 

ANR  Pipeline 
Company,  et 
al. 

10-14-92 

c 

100,000 

N 

1 

10-01-92 

Indef 

ST93-C179  . 

Transok  Gas 
Transmission 
Co. 

ANR  Pipeline 
Company,  et 
al. 

10-14-92 

c 

50,000 

N 

1 

10-01-92 

Indef. 

ST93-0180  . 

Transok  Gas 
Transmission 
Co. 

ANR  Pipeline 
Company,  et 
al. 

10-14-92 

c 

25,000 

N 

1 

10-01-92 

Indef. 

ST93-0563  . 

Transok  Gas 
Transmission 
Co. 

ANR  Pipeline 
Company,  et 
al. 

11-05-92 

c 

50,000 

N 

1 

10-27-92 

Indef. 

ST93-0568  . 

Transok  Gas 

T  ransmission 
Co. 

ANR  Pipeline 
Company,  et 
al. 

11-05-92 

c 

100,000 

N 

1 

10-29-92 

Indef. 

ST93-0569  . 

Transok  Gas 
Transmission 
Co. 

ANR  Pipeline 
Company,  et 
al. 

11-05-92 

c 

25,000 

N 

1 

10-13-92 

Indef. 

ST93-0652  . 

Transok  Gas 

T  ransmission 
Co. 

ANR  Pipeline 
Company,  et 

al. 

11-10-92 

c 

10,000 

N 

1 

11-02-92 

indef. 

ST93-0654  . 

Transok  Gas 
Transmission 
Co. 

Arkla  Energy, 

Inc.,  et  al. 

11-10-92 

c 

25,000 

N 

1 

11-01-92 

Indef. 

ST93-1627  . 

Transok  Gas 
Transmission 
Co. 

ANR  Pipeline 
Company,  et 
al. 

12-10-92 

c 

50,000 

N 

1 

12-01-92 

Indef. 

ST92-1060  . 

Texas  Gas 
Gathering. 

Miss.  River 

Trans.  Corp., 
et  al. 

12-02-91 

c 

9,500 

N 

1 

12-01-92 

Indef. 

ST92-5664 

Texas  Gas 
Gathering. 

Miss.  River 

Trans.  Corp., 
et  al. 

09-18-92 

c 

6,194 

N 

1 

07-01-92 

Indef 

ST92-5665  . 

Texas  Gas 
Gathering. 

Miss.  River 

Trans.  Corp., 
et  al. 

09-21-92 

c 

13,000 

N 

1 

11-01-90 

Indef. 

ST92-5666  . 

Texas  Gas 
Gathering. 

Miss.  River 

Trans.  Corp., 
et  al. 

09-21-92 

c 

9,452 

N 

1 

07-01-92 

Indet. 

ST93-0792 

Lone  Star  Gas 
Company. 

Arkla  Energy 
Resources,  et 
al. 

Northern  Natural 
Gas  Co.,  et  al. 

11-16-92 

c 

100,000 

N 

1 

10-13-92 

Indef 

ST93-0896  . 

Lone  Star  Gas 
Company. 

11-19-92 

c 

15,000 

N 

1 

10-23-92 

Indef 

ST93-0897  . 

Lone  Star  Gas 

1  Company. 

Northern  Natural 
Gas  Co.,  et  al. 

11-19-92 

c 

30,000 

lN 

1 

10-24-92 

Indef. 
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Docket  No." 

Transporter/ 

S0|)0r 

Recipient 

Date  filed 

Pert  284 
subpart 

Est  max.  daily 
quantity** 

Aft.  Y/A/ 
N— 

i  Rate 

f  sch. 

Deta  com¬ 
menced 

ST93-0289  . 

Noark  Pipeline 
System,  L.P. 

Texas  Eastern 
Trans.  Corp., 
et  a). 

10-21-92 

C 

141,000 

N 

1 

09-21-92 

Indef. 

ST93-1433  . 

Noark  Pipeline 

System,  LP. 

Miss.  River 

Trans.  Corp., 
et  al. 

12-01-92 

C 

60,000 

N 

1 

10-29-92 

Indef. 

ST93-1434  . 

Noark  Pipeline 
System,  L.P. 

Miss.  River 

Trans.  Corp., 

-et  al. 

12-01-92 

C 

141,000 

N 

f 

11-01-92 

Indef. 

ST93-1435  . 

Noark  Pipeline 
System,  L.P. 

Miss.  River 

Trans.  Corp., 
et  al. 

12-01-92 

C 

30,000 

N 

t 

10-06-92 

Indef. 

ST93-1436  . 

Noark  Pipeline 
System,  L.P. 

Texas  Eastern 
Trans.  Corp., 
et  al. 

12-01-92 

C 

140,000 

N 

1 

10-26-92 

Indef. 

ST93-1437  . 

Noark  Ptpeline 
System,  L.P. 

Texas  Eastern 
Trans.  Corp., 
et  al. 

12-01-92 

C 

141,000 

N 

r 

11-04-92 

Indef. 

ST93-1984  . 

Transamerican 
Natural  Gas 
Corp. 

Tennessee  Gas 
Co.,  et  al. 

12-30-92 

C 

50,000 

N 

t 

12-01-92 

Indef. 

*  Notice  of  transactions  does  not  constitute  a  determination  that  filings  comply  with  commission  regulations  in  accordance  with  order  No.  436 
(final  rule  and  notice  requesting  supplemental  comments,  50  FR  42,372, 10/10/85).  ' 

”  Estimated  maximum  daily  volumes  includes  volumes  reported  by  the  filing  company  in  mmbtu,  mcf  and  dt. 

***  Affiliation  of  reporting  company  to  entities  involved  in  the  transaction.  A^Y"  Indicates  affiliation,  an  “A”  indicates  marketing  affiliation,  and  a 
“N”  indicates  no  affiliation. 


IFR  Doc.  93-10513  Filed  5-4-93;  8:45  am] 

BILLING  CODE  *717-01 -M 

[Docket  No.  CP93-31 1-000] 

Transcontinental  Gas  Pipe  Line  Corp.; 
Application 

April  29. 1993. 

Take  notice  that  on  April  23, 1993, 
Transcontinental  Gas  Pipe  Line 


Corporation  (Transco),  P.O.  Box  1396, 
Houston,  Texas  77251,  filed  in  Docket 
No.  CP93-3 11-000  an  application 
pursuant  to  section  7(b)  of  the  Natural 
Gas  Act  for  permission  and  approval  to 
abandon  transportation  services  for 
Amoco  Production  Company  (Amoco),  a 
producer  of  natural  gas,  all  as  more  fully 
set  forth  in  the  application  which  is  on 


file  with  the  Commission  and  open  to 
public  inspection. 

Transco  proposes  to  abandon  three 
transportation  services  rendered  for 
Amoco,  as  detailed  below; 


Rate 

schedule 

Quality  of  service 

Quantity 

Location 

Proposed 

effective 

date 

X-163 

X-212 

X-218 

Firm . 

28,400  Mcf/d  . 

LA,  Offshore  LA . „ . „ . 

2/5/93 

5/1/92 

10/22/92 

Firm . . . 

12,000  Mcf/d  . . 

LA,  Offshore  LA . 

Interruptible . . . - . 

12,000  dt  equivalent  per  day . 

MS,  LA _ _ — 

Transco  asserts  that  it  has  notified 
Amoco  of  its  intent  to  terminate  the 
service  agreements  for  the  three 
transportation  services.  It  is  further 
asserted  that  Amoco  consents  to  the 
abandonments  and  did  not  request 
replacement  services.  Transco  states 
that  the  proposed  abandonments  would 
not  affect  service  to  any  other 
customers. 

No  facilities  are  proposed  to  be 
abandoned. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  May  20, 
1993,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
DC  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission’s  Rules 
of  Practice  and  Procedure  (18  CFR 


385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission’s  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission’s  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 


application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Transco  to  appear  or  be 
represented  at  the  hearing. 

Lois  D.  r— hull, 

Secretary. 

[FR  Doc.  93-10543  Filed  5-4-93;  8:45  ami 
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Office  of  Hearing  and  Appeals 

Cases  Filed  During  the  Week  of  April 
9  Through  April  16, 1993 

During  the  Week  of  April  9  through 
April  16, 1993,  the  appeals  and 
applications  for  exception  or  other  relief 
listed  in  the  Appendix  to  this  Notice 
were  filed  with  the  Office  of  Hearings 


and  Appeals  of  the  Department  of 
Energy. 

Under  DOE  procedural  regulations,  10 
CFR  part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 


notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washington,  DC  20585. 

Dated:  April  29. 1993. 

George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 


List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

(Week  of  Apr.  9  through  Apr.  16, 1993] 


Date 

Name  and  location  of  applicant 

Case  no. 

Type  of  submission 

Apr.  9,  1993 . 

ARCO/Anton’s  Arco  Service  Station,  At¬ 
lantic  Beach,  FL. 

RR304-60 

Request  for  modification/rescission  in  the  Arco  refund  pro¬ 
ceeding.  If  granted:  The  3/17/93  Dismissal  Letter  (Case  No. 
RF304-12803)  issued  to  Anton’s  Arco  Service  Station 
would  be  modified  regarding  the  firm’s  application  for  re¬ 
fund  submitted  in  the  Arco  refund  proceeding. 

Do . 

Gulf/Villa  Maria  Gulf,  Cordova,  TN  . 

RR300-251 

Request  for  modification/rescission  in  the  Gulf  refund  pro¬ 
ceeding.  If  granted:  The  August  29,  1991  Decision  and 
Order  (Case  RF300-12091)  issued  to  Villa  Maria  Gulf 
would  be  modified  regarding  the  firm's  application  for  re¬ 
fund  submitted  in  the  Gulf  refund  proceeding. 

Apr.  12,  1993 . 

David  DeKok,  Harrisburg,  Pennsylvania  .. 

LFA-0282 

Appeal  of  an  information  request  denial.  If  granted:  The 
March  22,  1993  Freedom  of  Information  Request  Denial  is 
sued  by  the  Idaho  Field  Office  would  be  rescinded,  and 
David  DeKok  would  receive  access  to  documents  pertain¬ 
ing  to  the  clean-up  of  the  1979  Three  Mile  Island  nuclear 
power  plant  accident. 

Do . 

Seehuus  Associates,  Prosser,  Washing¬ 
ton. 

LFA-0283 

Appeal  of  an  information  request  denial.  If  granted:  The  Free¬ 
dom  of  Information  Request  Denial  issued  by  the  Oak 
Ridge  Field  Office  would  be  rescinded,  and  Seehuus  Asso¬ 
ciates  would  receive  access  to  information  regarding  pro¬ 
curement  actions  made  by  the  Oak  Ridge  M  &  0  contrac¬ 
tor. 

Appeal  of  an  information  request  denial.  If  granted:  The 
March  29,  1993  Freedom  of  Information  Request  Denial  is¬ 
sued  by  the  Oak  Ridge  Field  Office  would  be  rescinded, 
and  Energy  Products,  Inc.  would  receive  access  to  the 
name  of  the  company  or  manufacturer  for  Product  "S"  from 
the  “Preliminary  Evaluation  of  Radiation  Control  Coatings 
for  Energy  Conservation  in  Buildings”  report. 

Do . 

Energy  Products,  Inc.,  Sacramento,  Cali¬ 
fornia. 

LFA-0281 

Do . 

Nabisco  Brands,  Inc.,  Parsippany,  NJ . 

RR272-103 

Request  for  modification/rescission  in  the  crude  oil  refund 
proceeding.  If  granted:  The  March  13,  1993  Decision  and 
Order  (Case  No.  RC272-170)  issued  to  Nabisco  Brands, 
Inc.  would  be  modified  regarding  the  firm’s  application  for 
refund  submitted  in  the  Crude  Oil  Refund  Proceeding. 

Apr  14,  1993  . 

Ceil  Brekke,  San  Jose,  CA . 

LFA-0284 

Appeal  of  an  information  request  denial.  If  granted:  Cal 
Brekke  would  receive  access  to  DOE  Information. 

Do . 

Texaco/Borg  Warner  Chemicals,  Inc., 
Kemesville,  NC. 

RR321-127 

Request  for  modification/rescission  in  the  Texaco  refund  pro¬ 
ceeding.  If  granted:  The  1/4/93  Dismissal  Ltr.  (Case  No. 
RF321-18545)  issued  to  Borg  Warner  Chemicals,  Inc. 
would  be  modified  regarding  the  firm’s  application  for  re¬ 
fund  submitted  in  the  Texaco  refund  proceeding. 

Apr  16, 1993  . 

Power  City  Electric,  Inc.,  Spokane,  WA  .. 

LFA-0285 

Appeal  of  an  information  request  denial.  If  granted:  The 
March  8,  1993  Freedom  of  Information  Request  Denial  is¬ 
sued  by  the  Office  of  Freedom  of  Information  would  be  re¬ 
scinded,  and  Power  City  Electric,  Inc.  would  receive  access 
to  DOE  information. 
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Refund  Applications  Received 


Date  re¬ 
ceived 

Name  of  re¬ 
fund  proceed- 
ina/Name  of 
refund  appli¬ 
cation 

Case  No. 

4/9/93  thru 

Crude  oil  re- 

RF272-94633 

4/16/93. 

fund,  appli- 

thru  RF272- 

cations  re¬ 
ceived. 

94664. 

4/9/93  thru 

Atlantic  Rich- 

RF304— 13809 

4/16/93. 

field  appli- 

thru  RF304- 

cations  re¬ 
ceived. 

13831. 

4/9/93 . 

E.l.  duPont  de 
Nemour  & 

Co. 

RC272-191. 

4/9/93 . 

Inland  Lime 
and  Stone. 

RC272— 192. 

4/12/93 _ 

Chesney  Bros. 
Farm. 

RF321-19694. 

4/12/93 . 

General  Deliv- 
i  ery  and 
Service. 

RF321 -19695. 

4/12/93 _ 

Snowy  Range 
Texaco. 

RF321-19696. 

4/12/93 . 

Central  Texas 
Energy  Sup¬ 
plies. 

RF340-180. 

4/12/93 _ 

Al’s  Texaco  ._ 

RF321-19692. 

4/12/93 _ 

Steel's  Texaco 

RF321-19693. 

4/13/93 _ 

Hopkins  Street 
Canal. 

RF346-50. 

4/13/93 _ 

Opelousas 
Canal  Serv¬ 
ice. 

RF346-51. 

4/13/93 _ 

Med  Center 
Texaco. 

RF321 -19697. 

4/13/93 . 

Upshaw  Tex¬ 
aco. 

RF321-19698. 

4/14/93 _ 

Henson’s  Inc  . 

RF340-181. 

4/15/93  _ _ 

Walker  Tex¬ 
aco. 

RF321— 19699. 

4/16/93 _ 

New  Miami 
Local 

School. 

RF272-54. 

[FR  Doc.  93—10589  Filed  5-4-93;  8:45  am] 
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Office  of  Hearings  and  Appeals 

Issuance  of  Decisions  and  Orders 
During  the  Week  of  March  8  Through 
March  12, 1993 

During  the  week  of  March  8  through 
March  12, 1993,  the  decisions  and 
orders  summarized  below  were  issued 
with  respect  to  appeals  and  applications 
for  other  relief  filed  with  the  Office  of 
Hearings  and  Appeals  of  the  Department 
of  Energy.  The  following  summary  also 
contains  a  list  of  submissions  that  were 
dismissed  by  the  Office  of  Hearings  and 
Appeals. 

Appeals 

Eugene  Maples,  3/12/93,  LFA-0271 
Eugene  Maples  filed  an  Appeal  from 
a  partial  denial  by  the  DOE's  Atlanta 


Support  Office  (the  ASO)  of  a  Request 
for  Information  which  he  had  submitted 
under  the  Freedom  of  Information  Act 
(the  FOIA).  In  considering  the  Appeal, 
the  DOE  found  that  the  search  for 
responsive  documents  conducted  by  the 
ASO  was  inadequate  and  remanded  the 
case  to  the  ASO  for  a  new  search  for 
responsive  documents.  DOE’s 
determination  was  based  on  the  fact  that 
documents  that  were  released  in 
response  to  Maples’  request  showed  that 
other  responsive  documents  existed  in 
the  ASQ’s  files,  but  were  not  identified 
as  responsive  in  the  ASO’s 
determination  letter. 

Robertson,  Phillips  &  Knight,  3/1 1/93, 
LFA-0202 

Robertson,  Phillips  &  Knight  (RPK) 
filed  an  Appeal  from  a  determination 
issued  by  the  Bonneville  Power 
Administration  (BPA)  of  the  Department 
of  Energy  (DOE).  The  determination 
denied,  in  part,  a  Request  for 
Information  which  RPK  submitted 
under  the  Freedom  of  Information  Act 
(FOIA).  RPK  requested  documents 
relating  to  soil  conditions  and  soil 
condition  testing  at  the  site  of  a  BPA 
construction  project.  The  BPA  withheld 
a  memorandum  pursuant  to  Exemption 
5  of  the  FOIA.  In  considering  the 
Appeal,  the  DOE  found  that  the  BPA 
had  failed  to  provide  in  its 
determination  letter  a  specific 
justification  for  withholding  the 
memorandum  under  Exemption  5. 
Accordingly,  the  DOE  granted  RPK’s 
Appeal  and  remanded  the  matter  to  the 
BPA  to  either  release  the  memorandum 
or  issue  a  new  determination  supporting 
the  withholding  of  the  memorandum. 

Remedial  Order 

Kenneth  H.N.  Taves,  K.T.  Trading 

Corporation,  fames  Af.  Betz,  3/9/93 
LRO-OOOl 

Kenneth  H.N.  Taves  (Taves),  together 
with  K.T.  Trading  Corporation  (K.T. 
Trading),  and  James  M.  Betz  (Betz)  filed 
respective  Statements  of  Objections  to  a 
Proposed  Remedial  Order  (PRO)  issued 
by  the  Economic  Regulatory 
Administration  (ERA)  jointly  to  Taves, 
K.T.  Trading,  Betz  d/b/a  Betz  Oil  and 
Trading  Company,  Robert  J.  Martin 
(Martin)  and  Gordon  S.  Gregson 
(Gregson)  (collectively,  "the 
Recipients").  In  the  PRO,  the  ERA 
charged  that  during  the  period  January 
through  December  1980,  the  Recipients 
participated  in  certain  certification 
swap  schemes  involving  artificial  crude 
oil  purchase,  sale,  exchange  and 
processing  agreements  to  defraud  the 
DOE  Entitlements  Program,  10  CFR 
211.66,  211.67,  thereby  resulting  in  the 
circumvention  and  contravention  of 


regulatory  requirements  in  violation  of 
10  CFR  205.202  and  210.62(C).  In 
considering  the  Statements  of 
Objections,  the  DOE  rejected  claims  by 
Taves/K.  T.  Trading  and  Betz,  inter  alia, 
that:  (i)  The  action  was  barred  by  the 
statute  of  limitations  and  the  equitable 
doctrine  of  laches;  (ii)  the  PRO  foiled  to 
establish  a  prima  facie  case  and  denied 
due  process;  (iii)  their  actions  did  not 
constitute  a  violation  of  the 
Entitlements  Program  or  anti¬ 
circumvention  regulations;  (iv)  Taves 
and  Betz  should  not  be  held  liable  on 
the  basis  of  "central  figure”  liability; 
and  (v)  the  ERA  and  miscalculated  the 
amount  of  the  violation.  The  DOE 
further  determined  that:  (i)  in  view  of  a 
Consent  Order  entered  into  by  Martin 
with  the  ERA  pursuant  to  10  CFR 
205.199J,  Martin  should  be  dismissed 
from  the  proceeding  and  the  PRO 
amended  to  reduce  the  liability  of 
remaining  Recipients,  and  (ii)  the  PRO 
should  be  issued  as  a  final  Remedial 
Order  to  Gregson  since  he  failed  to  file 
any  objection  in  the  proceeding. 
Accordingly,  the  PRO  was  issued  as  a 
final  Remedial  Order  to  Taves,  K.  T. 
Trading,  Betz  and  Gregson  as  follows: 
Gregson  and  Betz  jointly  and  severally 
liable  for  the  full  amount  of  the 
violation  during  the  period  January 
through  December  1980,  $22,584,485, 
plus  interest,  and  Taves/K.  T.  Trading 
jointly  and  severally  liable  for  the 
violation  occurring  during  the  period 
May  through  December  1980, 
$10,214,839,  plus  interest. 

Refund  Applications 

Baltimore  City  Department  of 

Education,  3/9/93,  RF272-83777 
The  DOE  issued  a  Decision  and  Order 
denying  an  Application  for  Refund  filed 
in  the  crude  oil  special  refund 
proceeding  on  behalf  of  the  Baltimore 
City  Department  of  Education  (BCDE). 
BCDE  was  found  to  be  an  affiliate  of 
Baltimore  City  and.  therefore,  bound  by 
the  waiver  the  City  signed  when  it 
elected  to  participate  in  one  of  the 
Stripper  Well  refund  proceedings.  It  was 
determined,  therefore,  that  BCDE  was 
ineligible  for  a  Subpart  V  crude  oil 
refund.  Accordingly,  BCDE’s 
Application  for  Refund  was  denied. 

Cummins  Engine  Company,  Inc.,  3/9/93, 
RF272-25980,  RD272-25980 
The  DOE  issued  a  Decision  and  Order 
granting  an  Application  for  Refund  filed 
by  Cummins  Engine  Company,  Inc.,  a 
manufacturer  of  heavy-duty  diesel 
engines  and  engine  components,  in  the 
Subpart  V  crude  oil  refund  proceeding. 
A  group  of  States  and  Territories  (States) 
objected  to  the  application  on  the 
grounds  that  the  applicant  was  able  to 
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pass  through  increased  petroleum  costs 
to  its  customers.  In  support  of  their 
objection,  the  States  cited  a  portion  of 
Cummins’  1979  annual  report 
predicting  that  increases  in  fuel  costs 
would  lead  to  wider  use  of  the  diesel 
fuel  engine.  Thus,  the  States  argued  that 
Cummins,  as  a  manufacturer  of  diesel 
engines,  benefitted  from  increased  fuel 
prices.  The  DOE  determined  that  the 
evidence  offered  by  the  States  was 
insufficient  to  rehut  the  presumption  of 
end-user  injury  and  that  the  applicant 
should  receive  a  refund.  The  DOE  also 
denied  the  States’  Motion  for  Discovery, 
finding  that  discovery  was  not 
warranted  where  the  States  had  not 
presented  evidence  sufficient  to  rebut 
the  applicant’s  presumption  of  injury. 
The  refund  granted  to  the  applicant  in 
this  Decision  was  $42,422. 

E.D.G./Rocky  Home  Dairy,  Inc.,  3/12/93, 
RR31 1-1 

The  DOE  issued  a  Decision  and  Order 
denying  a  Motion  for  Reconsideration 
filed  by  Rocky  Home  Dairy  in  the  ED.G. 
special  refund  proceeding.  In  a  prior 
Decision  and  Order,  the  DOE  had 
granted  Rocky  Home  Dairy  a  refund 
based  on  the  reseller-retailer  small- 
claim  presumption  of  injury.  Rocky 
Home  Dairy  filed  this  Motion  for 
Reconsideration  to  obtain  a  larger 
refund  based  on  the  end-user 
presumption  of  injury.  While 


purchasing  gasoline  from  E.D.G.,  Rocky 
Home  Dairy  had  operated  both  a  retail 
gasoline  station  and  a  fleet  of  delivery 
trucks.  Rocky  Home  Dairy  contended 
that  it  was  entitled  to  the  end-user 
presumption  of  injury  because  it 
consumed  a  greater  volume  of  gasoline 
in  its  delivery  fleet  than  it  resold 
through  the  gasoline  station.  The  DOE 
found  that  the  business  records 
submitted  by  Rocky  Home  Diary  did  not 
support  this  contention,  but  showed 
instead  that  the  firm  sold  considerably 
more  gasoline  than  it  consumed.  The 
DOE  further  found  that  Rocky  Home 
Dairy,  as  a  regulated  firm  in  the 
petroleum  industry  that  had  been 
required  to  keep  records  of  its  cost  and 
price  increases,  was  not  eligible  for 
consideration  under  the  end-user 
presumption  of  injury.  Finally,  the  DOE 
rejected  Rocky  Home  Dairy’s  claim  that 
the  prior  Decision  and  Order  bad  denied 
it  of  a  property  right  under  the  Fifth 
Amendment  to  the  Constitution  of  the 
United  States. 

Texaco  IncJEd  Yarbrough  Texaco 
Service  Center,  3/9/93,  RF321- 
196Q9 

The  Office  of  Hearings  and  Appeals 
(OHA)  of  the  Department  of  Energy 
issued  a  Decision  and  Order  concerning 
an  Application  for  Refund  that  was  filed 
in  the  Texaco  refund  proceeding  by  Ed 
Yarbrough  Texaco  Service  Center  (Case 


No.  RF321-1599).  In  the  Decision,  the 
OHA  modified  a  prior  Decision 
approving  that  application  and 
rescinded  in  part  the  refund  that  was 
granted  to  Mr.  Yarbrough.  That  refund 
was  based  upon  Mr.  Yarbrough’s 
statement  that  he  owned  and  operated 
his  service  station  during  the  entire 
period  from  August  1974  through 
January  1981.  Subsequently,  die  OHA 
learned  that  another  applicant  claimed 
that  he  operated  the  same  station  until 
October  21, 1974.  Mr.  Yarbrough 
admitted  that  he  purchased  the  station 
effective  on  that  date.  The  Decision, 
therefore,  determined  that  Mr. 

Yarbrough  had  been  granted  an 
excessive  refund,  and  required  him  to 
remit  $289  to  the  DOE. 

Texaco  Inc./Harris  fr  E  Texaco  et  ai,  3/ 
9/93,  RF321-137Q7  et  ai. 

The  DOE  issued  a  Decision  and  Order 
concerning  34  Applications  for  Refund 
filed  in  the  Texaco  Inc.  special  refund 
proceeding.  Each  of  the  Applicants  was 
either  a  reseller  whose  allocable  share  is 
less  than  $10,000  or  an  end-user  of 
Texaco  products.  The  DOE  determined 
that  each  applicant  was  eligible  to 
receive  a  refund  equal  to  its  full 
allocable  share.  The  sum  of  die  refunds 
granted  was  $93,609  (69,335  principal 
plus  $24^74  interest). 


Refund  Applications 

The  Office  of  Hearings  and  Appeals  issued  the  following  Decisions  and  Orders  concerning  refund  applications, 
which  are  not  summarized.  Copies  of  the  full  texts  of  the  Decisions  and  Orders  are  available  in  the  Public  Reference 
Room  of  the  Office  of  Hearings  and  Appeals. 


Alius  School  District  et  al . „ . . . . . . . 

.  RF272-62456 

03/12/93 

Atlantic  Rirhfi»lri  Pnmpany/Shana’s  Arco  et  al  . . . . . - . . 

.  RF304— 13164 

03/09/93 

Atlantic  Richfield  Company/Westinghouse  Electric  Co.  et  al  . . . . ....... . . . 

.  RF304-13369 

03/12/93 

.  RF304— 5399 

03/09/93 

.  RF272— 15459 

03/08/93 

.  RD-272- 

Candle  Corporation  erf  America . . . . . .  . 

15459 

.  RF272-54182 

03/10/93 

.  RD 272-54182 

. . .  RF272-58124 

03/08/93 

Central  and  Southern  Truck  Lines _ .... . . 

.  RC272-168 

.  RF272-84307 

03/09/93 

03/11/93 

.  RF272-83005 

03/11/93 

.  RC272-169 

03/11/93 

Greene  County  School  District  et  al  . 

.  RF272— 79265 

03/09/93 

.  RF300-18158 

03/08/93 

.  RF300-11398 

03/08/93 

.  RF300-13306 

03/09/93 

.  RF300-17255 

03/12/93 

Gulf  Oil  Corporatioo/McCaa’s  Gulf . - . . . - . 

_ _ _ RF300-17566 

03/10/93 

. . ....  RF3QO-21314 

.  RF300-14204 

03/06/93 

.  RF300-157Q1 

03/ 10/93 

.  RF 300-20061 

.  RF300-20619 

.  RF 300-1 2329 

03/10/93 

.  RF272-80769 

03/11/93 

Nabisco  Brands,  Inc . . . 

.  RC272-170 

03/12/93 
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Narragansett  Improvement  Co  . 

New  Holstein  School  Dist.  et  al . 

San  Jose  Mercury-News . . . 

Sugarcreek  Local  School  Dist.  et  al  . 

Texaco  Inc./Charlie’s  Texaco  et  al . 

Texaco  Inc./Claud's  Outboard  Service  et  al 

Texaco  Inc./Cline’s  Texaco  et  al . 

Texaco  Inc./Earl’s  Texaco  Service  et  al . 

Texaco  Inc./Momingside  Texaco  et  al  . 

Texaco  Inc./Sally  Jane  Wilkinson . 

Houdialle  Duval  Wright  Co . 

Ware  Petroleum,  Inc . 

Town  of  Westerly  et  al  . . . 

Whitley  County  Consolidated  Schools  et  al 


RC272-172 

RF272-80702 

RC272-171 

RF272-81950 

RF321-16631 

RF321— 16478 

RF321— 10627 

RF321-1595 

RF3 21-16866 

RF321— 16732 

RF321-18446 

RF321-18470 

RF272-82812 

RF272-87514 


03/12/93 

03/09/93 

03/12/93 

03/12/93 

03/12/93 

03/10/93 

03/08/93 

03/12/93 

03/12/93 

03/11/93 


03/11/93 

03/08/93 


Dismissals 

Name 

Case  No. 

The  following  submissions  were 
dismissed: 

Waterloo  School  District  . 

Westminister  Elementary . 

RF272-83753 

RF272-87917 

Name 


Atkinson  Elementary  School  . 

Bill’s  Arco  at  the  Circle  . 

Buckley  Powder  Company .... 

Carroll  County . 

Cash’s  Texaco  Service . 

City  of  Bloomfield . 

City  of  Gardiner . 

City  of  Hallowell  . 

City  of  Hayden  . 

City  of  Los  Alamitos . 

City  of  Tuscola . 

City  of  Two  Rivers  . . 

City  of  Van  Buren  . 

City  of  Venice . 

Collisieum  Arco . 

Deep  River-Millersburg 
Comm.  School. 

Dick’s  Service  . 

Dresser  Industries,  Inc . 

Dresser  Industries,  Inc . 

E.  James  Connors  Service 
Station. 

Harmony  ISD  . 

Hubert  Minniti . 

Interstate  Brands  Corporation  I 

Joseph  Cerino . j 

Kambiz  Arco . 

Klickitat  County  . 

L.R.  Haase  Oil  Co . 

L.R.  Haase  Oil  Co . 

Little  America  Refining  Com¬ 
pany. 

Lowell  School  District . 

Madison  County  School  Dis¬ 
trict. 

New  Dixie  Oil  Corporation  .... 

Orth  Oil  Company . 

Phillip  Nocita . 

Reed’s  Shell . 

San  Gabriel  Elementary . 

Santos  Melendez  Gulf  . 

Shrewsbury  School  District  ... 

Star  Inn  Truck  Stop . 

Township  of  West  Norriton  ... 
Walton  County  School  Dis¬ 
trict 

Warren  County  School  Dis¬ 
trict. 


Case  No. 


RF272-82322 
RF304- 13440 
RF32 1-1 6322 
RF272-87904 
RF321 -16554 
RF272-83732 
RF272-83400 
RF272-83836 
RF272-83619 
RF272-83726 
RF272-87950 
RF272-87947 
RF272-87940 
RF272-87938 
RF304-11672 
RF272-83649 

RF304-13445 

RF272-93284 

RF225-11096 

RF304-13223 

RF272-83681 

RF300-20819 

RF304-8178 

RF300-17786 

RF304-9303 

RF272-87902 

RF300-1 5749 

RF300-15741 

RR195-3 

RF272-82336 

RF272-83652 

LEE-0033 

R304-3639 

R31 5-311 

R31 5-954 

RF272-81961 

RF300-16961 

RF272-82391 

RF321-16407 

RF272-87930 

RF272-87925 

RF272-87923 


Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  room  IE-234, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585, 
Monday  through  Friday,  between  the 
hours  of  1  p.m.  and  5  p.m.,  except 
federal  holidays.  They  are  also  available 
in  Energy  Management:  Federal  Energy 
Guidelines,  a  commercially  published 
loose  leaf  reporter  system. 

Dated:  April  29, 1993. 

George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 

IFR  Doc.  93-10587  Filed  5-4-93;  8:45  am] 
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Issuance  of  Decisions  and  Orders 
During  the  Week  of  April  5  Through 
April  9, 1993 

During  the  week  of  April  5  through 
April  9, 1993  the  decisions  and  orders 
summarized  below  were  issued  with 
respect  to  applications  for  relief  filed 
with  the  Office  of  Hearings  and  Appeals 
of  the  Department  of  Energy.  The 
following  summary  also  contains  a  list 
of  submissions  that  were  dismissed  by 
the  Office  of  Hearings  and  Appeals. 

Refund  Applications 

Gulf  Oil  Corporation/Dixie  Brewing  Co., 
4/8/93,  RF30O-21 728 

The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund 
submitted  in  the  Gulf  Oil  Corporation 
special  refund  proceeding  by  Dixie 
Brewing  Co.  The  Application  for  Refund 
was  dismissed  because  it  was  filed  after 
the  March  1, 1993  deadline  established 
as  the  final  filing  date  for  the  Gulf 
proceeding. 

Gulf  Oil  Corporation/Durable  Fuel  Oil, 
Inc.,  4/9/93,  RF300-21733 


The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund 
submitted  in  the  Gulf  Oil  Corporation 
special  refund  proceeding  by  Durable 
Fuel  Oil,  Inc.  The  Application  for 
Refund  was  dismissed  because  it  was 
filed  after  the  March  1, 1993  deadline 
established  as  the  final  filing  date  for 
the  Gulf  proceeding. 

Gulf  Oil  Corporation/Timmers 
Petroleum  Inc.,  4/8/93,  RF300- 
21724 

The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund 
submitted  in  the  Gulf  Oil  Corporation 
special  refund  proceeding  by  Timmers 
Petroleum,  Inc.  The  Application  for 
Refund  was  dismissed  because  it  was 
filed  after  the  March  1, 1993  deadline 
established  as  the  final  filing  date  for 
the  Gulf  proceeding. 

Murphy  Oil  Corporation/Aldridge  Sr 
Love  Service  Station,  4/9/93, 
RF309-1 206 

This  Decision  and  Order  considered 
the  Application  for  Refund  filed  by 
James  Love  on  behalf  of  Aldridge  and 
Love  Service  Station  (ALSS),  an  indirect 
purchaser  of  Murphy  petroleum 
products.  During  the  refund  period,  the 
station  was  operated  under  a 
partnership  between  Mr.  Love  and  his 
parents-in-law,  Odell  and  Marjorie  W. 
Aldridge.  After  the  refund  period  ended, 
Mr.  and  Mrs.  Aldridge  sold  their  interest 
in  the  station  to  Mr.  Love.  The  March  7, 
1986  Contract  and  Bill  of  Sale  indicated 
Mr.  and  Mrs.  Aldridge’s  intent  to 
transfer  all  assets  to  Mr.  Love,  including 
intangible  assets  such  as  refunds: 

“*  *  *  all  property  and  assets  of  said 
partnership  business  of  every  kind  and 
nature  whatsoever,  both  tangible  and 
intangible.”  Thus,  Mr.  Love  acquired 
the  right  to  the  refund  for  ALSS’ 
purchases  of  Murphy  petroleum 
products.  Accordingly,  Mr.  Love  was 
granted  a  refund  of  $783  ($524  in 
principal  and  $259  in  interest). 

Texaco  Inc. /Donald  E.  Riggle,  4/5/93, 
RF321-19680 
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On  October  11, 1991,  the  DOE  issued 
a  Decision  and  Order  in  the  Texaco  Inc. 
refund  proceeding  concerning  an 
Application  for  Refund  filed  by  Donald 
E.  Riggle,  a  Texaco  consignee.  That 
refund  was  based  upon  a  printout 
prepared  by  Texaco  of  the  film’s 
consignments  of  Texaco  gasoline  for  the 


period  from  March  1973  to  1980. 
Subsequently,  another  applicant  filed  an 
application  for  refund  for  the  same 
consigneeship  for  the  period  from 
March  through  June  1973.  Mr.  Riggle 
agreed  diat  he  did  not  begin  operating 
the  business  until  June  1973. 
Accordingly,  the  DOE  found  that  Mr. 


Riggle  had  received  a  refund  that  was 
larger  than  that  to  which  he  was 
entitled,  and  the  DOE  directed  that  Mr. 
Riggle  repay,  with  interest,  that  portion 
of  his  refund  attributable  to 
consignments  made  prior  to  June  1973. 


Refund  Applications 

The  Office  of  Hearings  and  Appeals  issued  the  following  Decisions  and  Orders  concerning  refund  applications, 


which  are  not  summarized.  Copies  of  the  full  texts  of  die  Decisions  and  Orders  are  available  in  the  Public 
Room  of, the  Office  erf  Hearings  and  Appeals. 

Reference 

Atlantic  Richfield  Company/ ARCO  Mini  Mart . . . . . 

.  RF304— 12127 

64/05/93 

Swede's  ARCO  . . - . . . . . 

.  RF304— 1213G 

Atlantic  Richfield  Company/Calabrese  ARCO  et  al . . . . . 

.  RF 304-13571 

04/06/93 

Atlantic  Richfield  Compeny/Don’s  ARCO  et  al  . . .  . 

Atlantic  Richfield  Company /Gratiot  &  Florence  ARCO  . . . . 

— 

_  RF304— 4135 

.  RF304-1129S 

04/05/93 

04/08/93 

Olsen’s  Service  Center,  Inc . . . „ . 

_ _  _  RF 304— 12645 

Atlantic  Richfield  Company/J  &  J  ARCO . . 

_  _  RF304— 13762 

04/06/93 

Atlantic  Richfield  Company  /Maverick  ARCO  et  al  . 

.  RF304— 13610 

04/06/93 

Atlantic  Richfield  Company /Mayes  ARCO  Service . 

. .  RF304— 13754 

04/00/93 

Atlantic  Richfield  Company/McKinley  Motor  Service,  Inc  . . . 

.  RF3Q4— 9741 

04/05/93 

McKinley  Motor  Service,  Inc . „ . - . 

. . .  RF304— 8742 

Atlantic  Richfield  Company/Norris  Fuel . . . . . 

.  RF304— 4174 

04/05/93 

Steve  Schenker . „ . . . „ . . 

. . .  RF304-12912 

City  of  West  Palm  Beach  . 

.  RF27 2-69070 

04/08/93 

Crete  Carrier  Corp  . . . . . 

.  RC272-183 

04/06/93 

Edmund  Biekett . . . „ . . . 

.  RR272— 102 

04/08/93 

Edward  D.  Cejka  et  al  . „ . .- . ... . 

. . . .  RF 272-00500 

04/06/93 

Gulf  Oil  Corporation/ Altman’s  Gulf . 

. «...  RF3 00-21 720 

04/00/93 

Gulf  Oil  Corporation/Gateway  Gulf  et  al . . 

. . .  RF300-14432 

04/05/93 

Gulf  Oil  Corporation/Hattiesburg  Aviation  Company  . . . 

.  RF300— 17579 

04/06/93 

Gulf  Oil  Corpora! ion/ McKesson  Corporation  .* —  — .  ..  , 

.  RF300-13352 

04/06/93 

Gulf  Oil  Corporation/ Ray's  Comer  Grocery  et  al . . . — „  _ 

Gulf  Oil  Corporation/Repnhlir.  Airlines  . . . 

- - - 

. .  RF300-19300 

.  RF300-13358 

04/05/93 

04/07/93 

Gulf  Oil  Corporation/Rohm  anij  Haas  Company  . . . 

.  RF300-1724© 

04/05/93 

Frank  Martinez  Gulf  #1 . . . . . „ 

.  RF300-17359 

Bob  Station  Service . . . 

.  RF 300-1 7376 

Holy  Family  Church  et  al  . „ . 

.  RF272-90906 

04/09/93 

Irving  Goldman  . . . 

.  RF272— 29774 

04/06/93 

Irving  Goldman  . 

. . .  RD272-29774 

04/09/93 

J  w  Bishop  Co.,  inr  . 

. . .  RF272— 55135 

04/09/93 

Jefferson  Local  School  Dist.  et  al  .  - _ 

.  RF2 72-80201 

04/05/93 

John  R.  Adams /Salt  River  Proj.  Agricultural  Improvement  ft  Power  Dist 
i-nrraipe  Siniuckson  et  al . . — . 

- - - 

. .  RF338-4 

.  RF 272-90300 

04/06/93 

©4/06/93 

. .  RF272— 82468 

04/07/93 

Milpitas  Ilnfrfinrt  Rnhntvl  Diet  et  al  . „ . 

.  RF272— 81296 

04/05/93 

New  England  Motor  Freight,  inc . . . . . 

.  RF272— 182 

04/06/93 

.  RF272-79201 

04/06/93 

Pool  Company  ... — — . 

Pool  Company  .... .  . 

. - . 

.  RF272— 15809 

.  RF272— 15809 

04/09/93 

.  RF272— 41318 

CNG  Predating  Company . . . . .,. . 

.  RF272-41318 

.  RF2 7 2-62661 

04/09/93 

.  RF272-181 

04/05/93 

. .  RR315-7 

04/07/93 

Strasburger  Enterprises,  Inc./Dallas  Distributions,  Inc . 

.  RF343-11 

04/05/93 

.  RF343-12 

Texaco  lac./Bill's  Texaco  . . . . . 

.  RF321-3582 

04/06/93 

.  RF321-1852 

04/07/93 

Tavaco  Inc/Holland  Texaco  et  al  .......  . .  . - 

.  RF321-60S6 

04/05/93 

Tnxam  Inr  /Olcia  P artmr’i  T*nrn  at  al  . _ 

.  RF  321-12666 

04/05/93 

.  RF272— 88814 

04/05/93 

Walter  Wronski  ......  „ . «... . . 

. ......  RC272-184 

04/05/93 

.  RF272-81108 

04/07/93 

Woodland  Joint  Unified  et  al  . . . . . . .  . 

. . a,aaa.,,,,,,-tT-,-, . 

04/09/93 

Dismiss  els 

Name 

Case  No. 

Name 

Case  No. 

The  following  submissions  were 
dismissed: 

Blodgett  Brothers  _ . . 

Borough  of  Wyomtsstng . 

RF321 -14681 
RF272^7861 

City  of  Kingston  . . 

City  of  Pahn  Springs . — . 

RF272-87827 

RF272-87834 
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Name 

Case  No. 

County  of  Barry . 

County  of  Bates  . 

County  of  Cass  . 

RF272-87879 

RF272-87880 

RF272-87750 

RF272-87756 

RF272-87740 

RF272-87736 

RF272-87865 

RF272-87801 

County  of  Collingsworth . 

County  of  Craig . 

County  of  Iron  . 

County  of  La  Salle . 

County  of  Limestone . 

RF272-87794 

County  of  Pacific . 

RF272-87705 

County  of  Palo  Pinto . 

RF272-87704 

County  of  Polk  . 

County  of  Presidio  . 

RF272-87700 

RF272-87699 

County  of  Stone  . 

RF272-87728 

County  of  Wise  . 

RF272-87891 

Discount  Texaco . 

RF321-139Q1 

East  Athens  Service  Station  . 
Edgemont  Gulf . 

RF300-15705 

RF300-15974 

Enron  Corporation . 

RF3 15-6632 

John  J.  Palmer . 

RF304-13647 

Lamb’s  Texaco . 

RF321-11041 

Lager's  Cash  Store . 

RF300-15910 

Lew  &  Ben’s  Arco  . 

RF304-13732 

Loht  &  Hutchinson  Gulf . 

Main  &  Country  Club  . 

RF30O-15984 

RF300-15787 

Mrs.  Baird's  Bakeries . 

RF321-119 

Power  City  Electric,  Inc . 

Ron's  Arco  on  Nickerson . 

Tiamann  Gulf  . 

LFA-0277 
RF304-11892 
RF300-1 5922 

Universal  Sheet  Metal . 

RF300-18071 

Village  of  Breckenridge  Hills  . 
Wayne  Lockard  &  Sons,  Inc  . 
Williams  Real  Estate  Co.,  Inc 
Williams  Real  Estate  Co.,  Inc 

RF272-87829 

RF300-13301 

RD272-56288 

RF272-56288 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  room  IE-234, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585, 
Monday  through  Friday,  between  the 
hours  of  1  p.m.  and  5  p.m.,  except 
federal  holidays.  They  are  also  available 
in  Energy  Management:  Federal  Energy 
Guidelines,  a  commercially  published 
loose  leaf  reporter  system. 

Dated:  April  29, 1993. 

George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 

IFR  Doc.  93-10588  Filed  5-4-93;  8:45  am] 

BILUNG  CODE  6450-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-4651-4] 

Availability  of  FY  92  Grant 
Performance  Reports  for  Alabama, 
Florida,  Georgia,  Kentucky, 
Mississippi,  North  Carolina,  South 
Carolina,  and  Tennessee 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  availability  of  grantee 
performance  evaluation  reports. 


SUMMARY:  EPA’s  grant  regulations  (40 
CFR 35.150)  require  the  Agency  to 
evaluate  the  performance  of  agencies 
which  receive  grants.  EPA’s  regulations 
for  regional  consistency  (40  CFR  56.7) 
require  that  the  Agency  notify  the 
public  of  the  availability  of  the  reports 
of  such  evaluations.  EPA  recently 
performed  end-of-year  evaluations  of 
eight  state  air  pollution  control 
programs  (Alabama  Department  of 
Environmental  Management,  Florida 
Department  of  Environmental 
Regulation,  Georgia  Environmental 
Protection  Division,  Kentucky 
Department  for  Environmental 
Protection,  Mississippi  Bureau  of 
Pollution  Control,  North  Carolina 
Department  of  Environment,  Health, 
and  Natural  Resources,  South  Carolina 
Department  of  Health  and 
Environmental  Control  and  Tennessee 
Department  of  Conservation  and 
Environment),  and  16  local  programs 
(Knox  County  Department  of  Air 
Pollution  Control,  Chattanooga* 
Hamilton  County  Air  Pollution  Control 
Bureau,  Memphis-Shelby  County  Health 
Department,  Nashville-Davidson  County 
Metropolitan  Health  Department, 
Jefferson  County  Air  Pollution  Control 
District,  Western  North  Carolina 
Regional  Air  Pollution  Control  Agency, 
Mecklenburg  County  Department  of 
Environmental  Protection,  Forsyth 
County  Environmental  Affairs 
Department,  Palm  Beach  County  Public 
Health  Unit,  Hillsborough  County 
Environmental  Protection  Commission, 
Dade  County  Environmental  Resources 
Management,  Jacksonville  Air  Quality 
Division,  Broward  County 
Environmental  Quality  Control  Board, 
Pinellas  County  Department  of 
Environmental  Management,  City  of 
Huntsville  Department  of  Natural 
Resources,  Jefferson  County  Department 
of  Health).  These  audits  were  conducted 
to  assess  the  agencies’  performance 
under  the  grants  made  to  them  by  EPA 
pursuant  to  section  105  of  the  Clean  Air 
Act.  EPA  Region  IV,  has  prepared 
reports  for  the  twenty-four  agencies 
identified  above  and  these  105  reports 
are  now  available  for  public  inspection. 

ADDRESSES:  The  reports  may  be 
examined  at  the  EPA’s  Region  IV  office, 
345  Courtland  Street,  NE.,  Atlanta, 
Georgia  30365,  in  the  Air,  Pesticides, 
and  Toxics  Management  Division. 

FOR  FURTHER  INFORMATION  CONTACT: 

Linda  Thomas,  at  the  above  Region  IV 
address,  for  information  concerning 
States  of  Alabama,  Florida,  Mississippi, 
and  Georgia.  Vera  Bowers,  at  the  above 
Region  IV  address,  for  information 
concerning  the  States  of  Kentucky, 


North  Carolina,  South  Carolina,  and 
Tennessee. 

Dated:  April  6, 1993. 

Patrick  M.  Tobin, 

Acting  Regional  Administrator. 

IFR  Doc.  93-10506  Filed  5-4-93;  8:45  am] 

BILLING  CODE  S560-50-P 


[OPP-50737;  FRL-4184-9] 

Issuance  of  Experimental  Use  Permits 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  EPA  has  granted  experimental 
use  permits  to  the  following  applicants. 
These  permits  are  in  accordance  with, 
and  subject  to,  the  provisions  of  40  CFR 
part  172,  which  defines  EPA  procedures 
with  respect  to  the  use  of  pesticides  for 
experimental  use  purposes. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Registration  Division  (H7505C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460.  In 
person  or  by  telephone:  Contact  the 
product  manager  at  the  following 
address  at  the  office  location  or 
telephone  number  cited  in  each 
experimental  use  permit:  1921  Jefferson 
Davis  Highway,  Arlington,  VA. 
SUPPLEMENTARY  INFORMATION:  EPA  has 
issued  the  following  experimental  use 
permits: 

56336-EUP-2.  Extension.  Consep 
Membranes,  Inc.,  213  SW  Columbia  St., 
Bend,  Oregon  97702-1013.  This 
experimental  use  permit  allows  the  use 
of  765  pounds  of  the  pheromone  (E,E)- 
8,10-dodecadien-l-ol  on  11,950  acres  of 
apples,  pears,  and  walnuts  to  evaluate 
the  control  of  codling  moth.  The 
program  is  authorized  in  the  States  of 
Arizona,  California,  Colorado, 
Connecticut,  Delaware,  Georgia,  Idaho, 
Illinois,  Indiana,  Kentucky,  Maine, 
Maryland,  Massachusettts,  Michigan, 
Minnesota,  New  Hampshire,  New 
Jersey,  New  York,  New  Mexico,  North 
Carolina,  Ohio,  Oregon,  Pennsylvania, 
Rhode  Island,  South  Carolina,  Texas, 
Utah,  Vermont,  Virginia,  Washington, 
West  Virginia,  and  Wisconsin.  The 
experimental  use  permit  is  effective 
from  November  19, 1992  to  December 
30, 1993.  A  temporary  exemption  from 
the  requirement  of  a  tolerance  on  all 
agricultural  commodities  has  been 
extended  until  December  30, 1993.  (Phil 
Hutton,  PM  18,  Rm.  213,  CM  #2,  (703— 
305-7690)). 

524-EUP-56.  Renewal.  Monsanto 
Company,  700  14th  St.,  NW.,  Suite 
1100,  Washington,  DC  20005.  This 
experimental  use  permit  allows  the  use 


Federal  Register  /  Vol.  58,  No.  85  /  Wednesday,  May  5,  1993  /  Notices 


26781 


of  8,000  pounds  of  the  herbicide 
acetochlor  on  4,000  acres  of  field  com 
to  evaluate  the  control  of  various  weeds. 
The  program  is  authorized  only  in  the 
States  of  Illinois,  Indiana,  Iowa, 
Kentucky,  Minnesota,  Nebraska,  North 
Dakato,  Ohio,  South  Dakota,  and 
Wisconsin.  The  experimental  use  permit 
is  effective  from  May  1, 1993  to  May  1, 
1995.  A  temporary  tolerance  for 
residues  of  the  active  ingredient  in  or  on 
field  com  (fodder  and  forage)  and  grain 
has  been  established.  (Robert  Taylor, 

PM  25,  Rm.  247,  CM  #2,  (703-305- 
6800)) 

63098-EUP-2.  Mitsui  Petrochemicals 
(America),  Ltd.,  250  Park  Ave.,  Suite 
950,  New  York,  NY  10177.  This 
experimental  use  permit  allows  the  use 
of  49.95  pounds  of  the  herbicide  1- 
methoxy-l-methyl-3-(4-(3,4-dihydro-2- 
rnethoxy-2,4,4-trimethyl-7- 
benzopyranyloxy)phenyl)urea  on  450 
acres  of  field  com  grain  forage,  fodder, 
and  silage  to  evaluate  the  control  of 
various  broadleaf  weeds.  The  program  is 
authorized  only  in  the  States  of 
Colorado,  Illinois,  Indiana,  Iowa, 
Minnesota,  Missouri,  Nebraska,  Ohio, 
and  Wisconsin.  The  experimental  use 
permit  is  effective  from  December  22, 
1992  to  December  22,  1993.  A 
temporary  tolerance  for  residues  of  the 
active  ingredient  in  or  on  field  com  has 
been  established.  (Joanne  Miller,  PM  23, 
Rm.  237,  CM  #2,  (703-305-7830)) 

707-EUP-125.  Issuance.  Rohm  and 
Haas  Company,  Independence  Mall 
West.  Philadelphia,  PA  19105.  This 
experimental  use  permit  allows  the  use 
of  200  pounds  of  the  fungicide  a-(2-[4- 
chlorophenyl)-ethyl]-a-phenyl-3-(lH- 
l,2,4-triazole)-l-propanenitrile  on  200 
acres  of  pecans  to  evaluate  its 
performance  and  to  define  optium  use 
rates.  The  program  is  authorized  only  in 
the  States  of  Alabama,  Georgia, 
Louisiana,  Mississippi,  Oklahoma,  and 
Texas.  The  experimental  use  permit  is 
effective  from  January  4, 1993  to 
December  31, 1993.  A  temporary 
tolerance  for  residues  of  the  active 
ingredient  in  or  on  pecans  has  been 
established  (Cynthia  Giles-Parker,  PM 
22.  Rm.  229,  CM  2,  (703-305-5540)). 

Persons  wishing  to  review  these 
experimental  use  permits  are  referred  to 
the  designated  product  managers. 
Inquires  concerning  these  permits 
should  be  directed  to  the  persons  cited 
above.  It  is  suggested  that  interested 
persons  call  before  visiting  the  EPA 
office,  so  that  the  appropriate  file  may 
be  made  available  for  inspection 
purposes  from  8  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays. 

Authority:  7  U.S.C.  136. 


Dated:  April  22, 1993. 

Lawrence  E.  Culleen, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

(FR  Doc.  93-10582  Filed  5-4-93;  8:45  am] 

BILLING  CODE  6550-50-f 


[OPP-1 80892;  FRL  4584-6] 

Receipt  of  Application  for  Emergency 
Exemption  to  Use  Lindane;  Solicitation 
of  Public  Comment 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  EPA  has  received  a  specific 
exemption  request  from  the  Washington 
Department  of  Agriculture  (hereafter 
referred  to  as  the  “Applicant”)  to  use 
the  pesticide  lindane  (CAS  58-89-9)  to 
treat  up  to  4,500  acres  of  peas  to  control 
the  pea  leaf  weevil  (PLW).  The 
Applicant  proposes  the  use  of  an  active 
ingredient  which  has  been  the  subject  of 
a  Special  Review,  and  is  intended  for  a 
use  that  could  pose  a  risk  similar  to  the 
risk  posed  by  any  use  of  a  pesticide 
which  is  or  has  been  the  subject  of  a 
Special  Review;  therefore,  in  accordance 
with  40  CFR  166.24,  EPA  is  soliciting 
public  comment  before  making  the 
decision  whether  or  not  to  grant  the 
exemption. 

DATES:  Comments  must  be  received  on 
or  before  May  20, 1993. 

ADDRESSES:  Three  copies  of  written 
comments,  bearing  the  identification 
notation  "OPP-180892,”  should  be 
submitted  by  mail  to:  Public  Docket  and 
Freedom  of  Information  Section,  Field 
Operations  Division  (H7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  D.C.  20460.  In  person, 
bring  comments  to:  Rm.  1132,  Crystal 
Mall  #2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

Information  submitted  in  any 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
“Confidential  Business  Information." 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

A  copy  of  the  comment  that  does  not 
contain  Confidential  Business 
Information  must  be  provided  by  the 
submitter  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  filed  pursuant  to  this  notice 
will  be  available  for  public  inspection  in 
Rm.  1132,  Crystal  Mall  #2, 1921 
Jefferson  Davis  Highway,  Arlington,  VA, 


from  8  a.m.  to  4  p.m.,  Monday  through 
Friday,  except  legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Libby  Pemberton,  Registration 
Division  (H7505W),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 

D.C.  20460.  Office  location  and 
telephone  number:  Room  52,  6th  Floor, 
Crystal  Station  1,  2800  Jefferson  Davis 
Highway,  Arlington,  VA,  (703-308- 
8326). 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  18  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
(7  U.S.C.  136p),  the  Administrator  may, 
at  his  discretion,  exempt  a  State  agency 
from  any  registration  provision  of 
FIFRA  if  he  determines  that  emergency 
conditions  exist  which  require  such 
exemption.  The  Applicant  has  requested 
the  Administrator  to  issue  a  specific 
exemption  for  the  use  of  Gamma-Mean 
400  Insecticide  (lindane)  on  peas  to 
control  the  PLW.  Information  in 
accordance  with  40  CFR  part  166  was 
submitted  as  part  of  this  request. 

The  pea  leaf  weevil  is  not  a  new 
insect  in  the  pea  growing  areas  of 
western  Washington;  however,  it  has 
never  been  an  economic  pest  until  the 
last  few  years.  Although  researchers  are 
not  sure  of  the  reason  for  the  significant 
increase  in  damage  from  the  pea  leaf 
weevil,  they  suspect  that  it  may  be  tied 
to  the  loss  of  dinoseb.  It  appears  that 
dinoseb  provided  some  control  of  the 
pest.  Since  dinoseb  use  ended,  the 
damage  from  the  pea  leaf  weevil  has 
increased  dramatically.  In  1992  yields 
were  reduced  by  as  much  as  72  percent 
on  many  fields.  In  some  instances,  fields 
were  not  harvested  due  to  severe  yield 
loss.  The  Applicant  estimates  that 
without  lindane,  the  loss  in  net  revenue 
on  the  affected  acres  could  be  nearly  $1 
million. 

The  Applicant  proposes  to  make  a 
single  application  of  Gamma-Mean  400 
at  a  rate  of  2  pints  product  (1  pound 
active  ingredient)  per  acre  on  up  to 
4,500  acres  of  peas.  This  amounts  to 
1125  gallons  of  product,  or  4,500 
pounds  of  active  ingredient.  This  is  the 
first  year  that  the  Applicant  has  applied 
for  this  use. 

Lindane  was  referred  to  Special 
Review  in  February  of  1977,  because 
risk  criteria  had  been  met  or  exceeded 
in  three  areas:  (1)  Acute  toxicity  to 
aquatic  organisms  [40  CFR 
162.11(a)(3)(i)(B)(3)j;  (2)  oncogenic 
effects  in  test  animals  [40  CFR 
162.11(a)(3)(ii)(A)[,  and  (3)  chronic  and/ 
or  delayed  toxicity  causing  reproductive 
or  fetotoxic  effects  in  test  animals  [40 
CFR  162.11(a)(3)(ii)(B)].  In  addition  to 
these  criteria,  the  RPAR  Notice  listed 


26782 


Federal  Register  /  Vol.  58,  No.  85  /  Wednesday,  May  5,  1993  /  Notices 


four  other  possible  adverse  effects  of 
lindane  for  which  insufficient  evidence 
existed  to  initiate  a  rebuttable 
presumption.  The  Agency  requested 
registrants  and  other  interested  parties 
to  submit  data  on  the  following  effects: 
(1)  Mutagenicity,  (2)  blood  dyscrasias, 

(3)  acute  hazards  to  humans  and 
domestic  animals,  and  (4)  population 
reduction  in  non-target  avian  species. 
Information  was  solicited  also  on  the 
issue  of  the  possible  isomerization  of 
lindane  (gamma — BHC)  to  the  alpha  and 
beta  isomers  of  BHC  which  have  been 
shown  to  be  oncogenic  in  rodents 
published  in  the  Federal  Register  of 
July  21, 1978  (42  FR  31432).  The  Special 
Review  process  was  completed  and 
Notice  published  on  October  19, 1983 
(48  FR  48512),  with  the  Agency 
announcing  the  Administrator’s  intent 
to  cancel  the  registrations  of  lindane  for 
two  uses;  to  continue  the  registration  of 
all  other  uses  subject  to  certain  label 
requirements  and  use  practice 
prohibitions;  and  to  deny  applications 
for  registration  of  lindane  products  not 
in  accordance  with  the  terms  of  that 
Notice. 

This  notice  does  not  constitute  a 
decision  by  EPA  on  the  application 
itself.  The  regulations  governing  section 
18  require  publication  of  a  notice  of 
receipt  of  an  application  for  a  specific 
exemption  proposing  the  use  of  an 
active  ingredient  which  has  been  the 
subject  of  a  Special  Review,  and  is 
intended  for  a  use  that  could  pose  a  risk 
similar  to  the  risk  posed  by  any  use  of 
a  pesticide  which  is  or  has  been  the 
subject  of  a  Special  Review.  Such  notice 
provides  for  opportunity  for  public 
comment  on  the  application. 

Accordingly,  interested  persons  may 
submit  written  views  on  this  subject  to 
the  Field  Operations  Division  at  the 
address  above.  The  Agency  will  review 
and  consider  all  comments  received 
during  the  comment  period  in 
determining  whether  to  issue  the 
emergency  exemption  requested  by  the 
Washington  Department  of  Agriculture. 

Dated:  April  20, 1993. 

Lawrence  E.  Colleen, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

[FR  Doc.  93-10079  Filed  5-4-93;  8:45  am) 

BILLING  COOE  6640-Sfr-f 


[OP P-1 80890;  FRL  4584-1] 

Receipt  of  Application  for  Emergency 
Exemption  to  Use  Mancozeb; 
Solicitation  of  Public  Comment 

AGENCY:  Environmental  Protection 
Agency  (EPA). 


ACTION:  Notice. 

SUMMARY:  EPA  has  received  a  specific 
exemption  request  from  the  Wisconsin 
Department  of  Agriculture,  Trade  and 
Consumer  Protection  (hereafter  referred 
to  as  the  “Applicant”)  for  use  of  the 
fungicide  mancozeb  (trade  name 
Di thane  DF)  (CAS  8018-01-7)  to  control 
foliar  infection  caused  by  Phytophthora 
cactorum  and  leaf  and  stem  blight 
caused  by  Altemaria  panax  on  up  to 
4,167  acres  of  ginseng  in  Wisconsin. 

The  Applicant  proposes  the  use  of  a 
pesticide  which  contains  an  active 
ingredient  which  has  been  the  subject  of 
a  Special  Review  and  is  intended  for  a 
use  that  could  pose  a  risk  similar  to  the 
risk  posed  by  any  use  of  a  pesticide 
which  is  or  has  been  the  subject  of  a 
Special  Review;  in  addition,  specific 
exemptions  for  this  use  have  been 
granted  for  the  past  6  years,  and  a 
complete  application  for  registration  of 
this  use  and/or  a  petition  for  tolerance 
for  residues  of  mancozeb  in  or  on 
ginseng  has  not  been  submitted  to  the 
Agency;  therefore,  in  accordance  with 
40  CFR  166.24,  EPA  is  soliciting  public 
comment  before  making  the  decision 
whether  or  not  to  grant  the  exemption. 
DATES:  Comments  must  be  received  on 
or  before  May  20, 1993. 

ADDRESSES:  Three  copies  of  written 
comments,  bearing  the  identification 
notation  “OPP-180890,”  should  be 
submitted  by  mail  to:  Public  Docket  and 
Freedom  of  Information  Section,  Field 
Operations  Division  (H7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  D.C  20460.  In  person, 
bring  comments  to:  Rm.  1132,  Crystal 
Mall  #2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA.  Information  submitted  in 
any  comment  concerning  this  notice 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
“Confidential  Business  Information.” 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

A  copy  of  the  comment  that  does  not 
contain  Confidential  Business 
Information  must  be  provided  by  the 
submitter  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  filed  pursuant  to  this  notice 
will  be  available  for  public  inspection  in 
Rm.  1132,  Crystal  Mall  #2, 1921 
Jefferson  Davis  Highway,  Arlington,  VA, 
from  8  a.m.  to  4  pm.,  Monday  through 
Friday,  except  legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Libby  Pemberton,  Registration 
Division  (H75G5W),  Office  of  Pesticide 


Programs,  Environmental  Protection 
Agency,  401  M  St,  SW.,  Washington, 
D.C.  20460.  Office  location  and 
telephone  number:  Room  52,  6th  Floor, 
Crystal  Mall  Station  1,  2800  Jefferson 
Davis  Highway,  Arlington,  VA,  (703- 
308-8326). 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  18  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
(7  U.S.C.  136p),  the  Administrator  may, 
at  his  discretion,  exempt  a  State  agency 
from  any  registration  provision  of 
FIFRA  if  he  determines  that  emergency 
conditions  exist  which  require  such 
exemption.  The  Applicant  has  requested 
the  Administrator  to  issue  a  specific 
exemption  for  the  use  of  the  fungicide, 
mancozeb,  available  as  Dithane  DF,  EPA 
Reg.  No.  707-180.  Information  in 
accordance  with  40  CFR  part  166  was 
submitted  as  part  of  this  request.  The 
Applicant  has  been  granted  emergency 
exemptions  for  use  of  mancozeb  on 
ginseng  to  control  Phytophthora  and 
Altemaria  since  1987.  According  to  the 
Applicant,  without  effective  control, 
ginseng  growers  could  experience  an  80 
to  100  percent  crop  loss  due  to 
Phytophthora  and  Altemaria  blights 
which  are  not  effectively  managed. 
Dithane  DF  will  be  applied  at  weekly 
intervals  by  ground  application 
equipment  at  a  rate  of  1.5  pounds  active 
ingredient  (2  pounds  product)  per  acre. 
A  maximum  of  12  applications  will  be 
made.  A  14-day  pre-harvest  interval  will 
be  observed. 

A  Final  Determination  Action  for  the 
ethylene  bisdithiocarbamate  fungicides 
(EBDC’s),  which  includes  mancozeb, 
was  issued  February  13, 1992.  The 
Agency  took  this  action  based  on  an 
assessment  of  the  risks  from  exposure  to 
ethylenethiourea  (ETU)  present  in,  or 
formed  as  a  result  of  metabolic 
conversion  from  pesticide  products 
containing  the  active  ingredient 
mancozeb.  ETU,  a  potential  human 
carcinogen,  teratogen,  and  thyroid 
toxicant,  is  present  as  a  contaminant, 
degradation  product,  and  metabolite  of 
all  the  EBDC  pesticides.  The  Agency 
concluded  that  the  estimated 
cumulative  risk  of  10-5  from  all  current 
55  food  uses  is  unacceptable  and, 
therefore,  cancelled  the  following  food 
uses  of  mancozeb:  apricots,  carrots, 
celery,  collards,  mustard  greens, 
nectarines,  peaches,  rhubarb,  spinach, 
succulent  beans,  and  turnips.  These 
cancellations  reduce  estimated  lifetime 
dietary  risk  to  1.6  x  10-8  which  the 
Agency  has  determined  does  not 
outweigh  the  benefits  of  the  45  retained 
uses. 

This  notice  does  not  constitute  a 
decision  by  EPA  on  the  application 
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itself.  The  regulations  governing  section 
18  require  publication  of  a  notice  of 
receipt  in  the  Federal  Register  and 
solicit  public  comment  on  an 
application  for  a  specific  exemption 
proposing  the  use  of  a  pesticide  which 
contains  an  active  ingredient  which  has 
been  the  subject  of  a  Special  Review  and 
is  intended  for  a  use  that  could  pose  a 
risk  similar  to  the  risk  posed  by  any  use 
of  a  pesticide  which  is  or  has  been  the 
subject  of  a  Special  Review;  as  well  as, 
specific  exemptions  for  which  use  has 
been  granted  for  the  past  3  years,  and  a 
complete  application  for  registration  of 
this  use  and/or  a  petition  for  tolerance 
for  residues  of  the  pesticide  resulting 
from  this  use  has  not  been  submitted  to 
the  Agency.  Such  notice  provides  for 
opportunity  for  public  comment  on  the 
application.  Accordingly,  interested 
persons  may  submit  written  views  on 
this  subject  to  the  Field  Operations 
Division  at  the  address  above. 

The  Agency,  accordingly,  will  review 
and  consider  all  comments  received 
during  the  comment  period  in 
determining  whether  to  issue  the 
emergency  exemption  requested  by  the 
Wisconsin  Department  of  Agriculture, 
Trade  and  Consumer  Protection. 

Dated:  April  19, 1993. 

Lawrence  E.  Culleen, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

[FR  Doc.  93-10080  Filed  5-4-93;  8:45  ami 
BILUNG  COOE  (J580-50-F 


The  University  of  Texas  Southwestern 
Medical  Center  at  Dallas 
W.K.  Technologies 
Bank  One,  Texas,  N.A. 

Baylor  University 

Bell  Helicopter  Textron,  Inc. 

Birdville  Independent  School  District 
Bonnet  Resources  Corporation 
Children’s  Medical  Center  of  Dallas 
Cityplace  Company 
City  of  Dallas 
EPIC  Healthcare  Group 
First  Nationwide  Bank,  A  Federal 
Savings  Bank 

First  United  Methodist  Church 
Grant  S.  Morrow 
La  Quinta  Motor  Inns,  Inc. 

Plano  Independent  School  District 
Richardson  Independent  School  District 
Southwestern  Bell  Telephone  Co. 

The  Dallas  County  Community  College 
District 

EPA  will  accept  public  comments  on 
the  proposed  settlement  for  30  days 
from  the  date  of  publication  of  this 
notice.  EPA  may  withdraw  from  or 
modify  the  proposed  settlement  should 
such  comments  disclose  facts  or 
considerations  which  indicate  that  the 
proposed  settlement  is  inappropriate, 
improper,  or  inadequate.  A  copy  of  the 
proposed  settlement  is  available  from, 
and  comments  on  the  proposed 
settlement  should  be  addressed  to:  Mr. 
Geert  Aerts,  Cost  Recovery  Section  (6H- 
EC),  U.S.  EPA,  Region  6, 1445  Ross 
Avenue,  Dallas,  Texas,  75202-2733. 

Dated:  April  15, 1993. 

W.B.  Hathaway, 

Acting  Regional  Administrator,  Region  6. 

[FR  Doc.  93-10507  Filed  5-4-93,  8:45  am] 

BILLING  CODE  6540-60-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-979-DR] 

California;  Amendment  to  Major 
Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
California  (FEMA-979-DR),  dated 
February  3, 1993,  and  related 
determinations. 

EFFECTIVE  DATE:  March  22, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency, 
Washington.  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 


this  disaster  is  closed  effective  March 
20. 1993. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance) 

Richard  W.  Krimm, 

Deputy  Associate  Director,  State  and  Local 
Programs  and  Support. 

[FR  Doc.  93-10548  Filed  5-4-93;  8:45  am] 
BILUNG  CODE  871S-02-M 


[FEMA-3097-EM] 

Georgia;  Amendment  to  Emergency 
Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  an  emergency  for  the  State  of  Georgia 
(FEMA-  3097-EM),  dated  March  15, 
1993,  and  related  discriminations. 
EFFECTIVE  DATE:  April  28.  1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency,, 
Washington,  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  an  emergency  declaration  for  the 
State  of  Georgia  dated  March  15, 1993, 
is  hereby  amended  to  include  the 
following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  event  declared  an 
emergency  by  the  President  in  his 
declaration  of  March  15, 1993: 

Assistance  for  required  emergency 
measures  for  a  period  of  five  (5)  days 
beginning  on  March  13  for  opening  critical 
emergency  access  on  collector  roads  and 
streets,  minor  and  principal  arterial  roads  for 
emergency  vehicles.  In  addition,  assistance  is 
authorized  for  debris  removal  and  emergency 
protective  measures  in  the  counties  of:  Ben 
Hill,  Berrien,  Bleckley.  Brantley,  Brooks, 
Bryan,  Charlton,  Cook,  Crawford,  Effingham, 
Emanuel,  Evans,  Grady,  Lanier,  Laurens, 
McDuffie,  McIntosh,  Monroe,  Montgomery, 
Pike,  Tattnall,  Telfair,  Tift,  Toombs,  and 
Washington. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance) 

Richard  W.  Krimm, 

Deputy  Associate  Director,  State  and  Local 
Programs  and  Support. 

[FR  Doc.  93-10547  Filed  5—4—93;  8:45  am] 

BILUNG  CODE  «71S-02-M 


Open  Meeting,  Board  of  Visitors  for  the 
Emergency  Management  Institute 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice  of  open  meeting. 

SUMMARY:  In  accordance  with  section 
10(a)(2)  of  the  Federal  Advisory 


Proposed  Administrative  Settlement 

AGENCY:  U.S.  Environmental  Protection 
Agency. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  section 
122(i)(l)  of  the  Comprehensive 
Environmental  Response, 

Compensation,  and  Liability  Act,  as 
amended  (CERCLA),  notice  is  hereby 
given  that  the  Environmental  Protection 
Agency  (EPA)  has  agreed  to  settle  claims 
for  past  response  costs  at  the  Sunbelt 
Site  in  Dallas,  Texas,  and  Houston, 
Texas,  with  the  following  parties: 
Asbestos  Remediation  Services,  Inc. 
Asbestos  Technical  Management 
Services,  Inc. 

DWW  Abatement,  Inc. 

National  Abatement  Services,  Inc. 

PICO,  Inc. 

Quality  Air  Controllers,  Inc. 

I  Gulf  Services  Contracting,  Inc. 

Hackney  &  Associates,  Inc. 

U.S.  Environmental  Services,  Inc. 

Total  Abatement  Systems,  Inc. 
Clark-Tech  Environmental  Systems,  Inc. 
Tejas  Resources,  Inc. 
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Contmittee  Act,  5  U.S.C.  app.  2,  FEMA 
announces  the  following  committee 
meeting: 

Name:  Board  of  Visitors  for  the  Emergency 
Management  Institute. 

Dates  of  Meeting:  May  13-14, 1993. 

Place:  Federal  Emergency  Management 
Agency,  National  Emergency  Training 
Center,  Emergency  Management  Institute, 
Conference  Room,  Building  N,  Emmitsburg, 
MD  21727. 

Time:  May  13, 1993,  8:30  a.m. — 5  p.m., 

May  14, 1993,  8:30  a.m. — 3  p.m. 

Proposed  Agenda:  May  13:  The  board  will 
welcome  4  newly  appointed  members, 
discuss  its  recently  submitted  1992  Annual 
Report  with  the  EMI  Superintendent  and 
obtain  feedback  as  necessary,  and  receive 
briefings  on  the  status  of  various  EMI/FEMA 
programs. 

May  14:  The  board  will  receive  a  campus 
tour  including  EMI’s  Computer  Lab  and 
develop  its  1993  Workplan. 

Supplementary  Information:  The  meeting 
will  be  open  to  the  public  with 
approximately  10  seats  available  on  a  first- 
come,  first-served  basis.  Members  of  the 
general  public  who  plan  to  attend  the 
meeting  should  contact  the  Office  of  the 
Superintendent,  Emergency  Management 
Institute,  16825  South  Seton  Avenue, 
Emmitsburg,  MD  21727,  (301)  447-1251,  on 
or  before  May  5, 1993. 

Minutes  of  the  meeting  will  be  prepared 
and  will  be  available  for  public  viewing  in 
the  Office  of  the  Superintendent,  Emergency 
Management  Institute,  Federal  Emergency 
Management  Agency,  Building  N,  National 
Emergency  Training  Center,  Emmitsburg,  MD 
21727.  Copies  of  the  minutes  will  be 
available  upon  request  30  days  after  the 
meeting. 

Dated:  April  29, 1992. 

Richard  W.  Krimm, 

Deputy  Associate  Director,  State  and  Local 
Programs  and  Support. 

[FR  Doc  93-10546  Filed  5-4-93;  8:45  am) 

BILLING  CODE  •71S-01-II 


FEDERAL  MARITIME  COMMISSION 

Agreements)  Filed;  USA-East  Africa 
Discussion  Agreement,  et  al. 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  Federal 
Maritime  Commission,  800  North 
Capitol  Street,  NW.,  9th  Floor. 

Interested  parties  may  submit  comments 
on  each  agreement  to  the  Secretary, 
Federal  Maritime  Commission, 
Washington,  DC  20573,  within  10  days 
after  the  date  of  the  Federal  Register  in 
which  this  notice  appears.  The 
requirements  for  comments  are  found  in 
§  572.603  of  title  46  of  the  Code  of 


Federal  Regulations.  Interested  persons 
should  consult  this  section  before 
communicating  with  the  Commission 
regarding  a  pending  agreement. 
Agreement  No.:  203-011233-005. 

Title:  USA-East  Africa  Discussion 
Agreement. 

Parties: 

U.S.  East  Africa  Conference 
A.P.  Moller-Maersk  Line 
The  Bank  Line  Limited 
CMB  Transport  N.V. 

Compagnie  Generale  Maritime 
Empresa  de  Navegacao  Intemacional 
Lykes  Bros.  Steamship  Co.,  Inc. 
Mediterranean  Shipping  Company  SA 
P&O  Containers  Ltd. 

Safbank  Line,  Ltd. 

Synopsis:  The  proposed  amendment  (1) 
adds  Southern  Africa  to  the 
geographic  scope;  (2)  changes  the 
name  of  the  Agreement  to  the  USA/ 
Southern  and  Eastern  Africa 
Discussion  Agreement;  (3)  adds 
Nedlloyd  Lines  and  Wilhelmsen  Lines 
AS  as  parties  to  the  Agreement;  (4) 
makes  other  technical  and  clarifying 
changes  to  the  officials  of  the 
Agreement  and  the  voting  guidelines; 
and  (5)  restates  the  Agreement. 

Dated:  April  29, 1993. 

By  Order  of  the  Federal  Maritime 
Commission. 

Joseph  C.  Polking, 

Secretary. 

[FR  Doc.  93-10521  Filed  5-4-93;  8:45  am] 

BILUNG  CODE  6730-01 -M 


FEDERAL  RESERVE  SYSTEM 

James  Aubrey  “Jack”  Cardwell,  et  al.; 
Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board’s  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  May  25, 1993. 

A.  Federal  Reserve  Bank  of  Dallas 
(W.  Arthur  Tribble,  Vice  President)  400 


South  Akard  Street,  Dallas,  Texas 
75222: 

1.  James  Aubrey  "Jack”  Cardwell,  El 
Paso,  Texas;  to  retain  10.70  percent,  and 
to  acquire  3.31  percent  of  the  voting 
shares  of  The  Bank  of  El  Paso,  El  Paso, 
Texas. 

2.  James  Paul  Kimble,  El  Paso,  Texas; 
to  acquire  an  additional  10.01  percent  of 
the  voting  shares  of  The  Bank  of  El  Paso, 
El  Paso,  Texas,  for  a  total  of  21.61 
percent. 

3.  Conrad  Newton,  Jr.,  Dawson,  Texas; 
to  acquire  an  additional  30.71  percent  of 
the  voting  shares  of  Dawson  Bancshares, 
Inc.,  Dawson,  Texas,  for  a  total  of  47.4 
percent,  and  thereby  indirectly  acquire 
First  Bank  &  Trust  Company,  Dawson, 
Texas. 

B.  Federal  Reserve  Bank  of  San 
Francisco  (Kenneth  R.  Binning, 

Director,  Bank  Holding  Company)  101 
Market  Street,  San  Francisco,  California 
94105: 

l.John  B.  Joseph,  Orange,  California; 
to  acquire  an  additional  2.12  percent  of 
the  voting  shares  of  West  Coast  Bancorp, 
Orange,  California,  for  a  total  of  11.92 
percent,  and  thereby  indirectly  acquire 
Sunwest  Bank,  Tustin,  California;  •*. 
Heritage  Thrift  and  Loan  Association, 
Brea,  California;  and  Sacramento  First 
National  Bank,  Sacramento,  California. 

Board  of  Governors  of  the  Federal  Reserve 
System,  April  29, 1993. 

Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  93-10522  Filed  5-4-93;  8:45  am) 
BILLING  CODE  6210-01-F 


Dresdner  Bank  AG,  et  al.;  Acquisitions 
of  Companies  Engaged  in  Permissible 
Nonbanking  Activities 

The  organizations  listed  in  this  notice 
have  applied  under  §  225.23(a)(2)  or  (f) 
of  the  Board’s  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board’s 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
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question  whether  consummation  of  the 
proposal  can  “reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unround 
banking  practices.”  Any  request  for  a 
hearing  on  this  question  m  ust  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  for  the  application  or  the 
offices  of  the  Board  of  Govomors  not 
later  than  May  28, 1993. 

A.  Federal  Reserve  Bank  of  New 
York  (William  U  Rutledge,  Vice 
President)  33  Liberty  Street,  New  York, 
New  York  10045: 

1 .  Dresdner  Bank  AG,  Frankfurt  am 
Main,  Germany;  to  acquire  Oechsle 
International  Advisors,  Li*.,  and  thereby 
engage  in  acquiring  80  percent  limited 
partnership  interest  in  OSV  Currency 
Advisors,  UP.,  a  company  engaged  in 
investment  advisory  activities  pursuant 
to  §  225.25(b)(4)  of  the  Board’* 
Regulation  Y. 

B.  Federal  Reserve  Bank  of  Cleveland 

(John  J.  Wixted,  Jr.,  Vice  President)  1455 
East  Sixth  Street,  Cleveland,  Ohio 
44101: 

1.  Cardinal  Bancshares,  Inc., 
Lexington,  Kentucky;  to  acquire  Mutual 
Federal  Savings  Bank.  Somerset, 
Kentucky,  and  thereby  engage  in 
operating  a  savings  association  pursuant 
to  §  225.25(b)(9)  of  the  Board’s 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  April  29, 1993. 

Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board . 

[FR  Doc.  93-10525  Filed  5-4-93;  8:45  ami 
BILUNQ  CODE  M104M-F 


Keystone  Financial,  Inc.,  et  at.;  Notice 
of  Applications  to  Engage  de  novo  In 
Permissible  Nonbanking  Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under  § 
225.23(a)(1)  of  the  Board’s  Regulation  Y 
(12  CFR  225.23(a)(1))  for  the  Board’* 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 


1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for  - 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  “reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  May  25, 1993. 

A.  Federal  Reserve  Bank  of 
Philadelphia  (Thomas  K.  Desch,  Vice 
President)  100  North  6th  Street, 
Philadelphia,  Pennsylvania  19105: 

1.  Keystone  Financial,  Inc., 

Harrisburg,  Pennsylvania;  to  engage  de 
novo  through  its  subsidiary,  Keystone 
Financial  Mortgage  Corporation, 
Lancaster,  Pennsylvania,  in  making, 
acquiring,  and  servicing  loans  for  its 
account  and  the  account  of  others, 
including  Applicant’s  subsidiaries, 
pursuant  to  §  225.25(b)(1)  of  the  Board’s 
Regulation  Y. 

B.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Comerica  Incorporated,  Detroit. 
Michigan;  to  engage  de  novo  in  making 
an  equity  investment  in  a  community 
investment  project  pursuant  to  § 
225.25(b)6)  of  the  Board’s  Regulation  Y. 


Board  of  Governors  of  the  Pederal  Reserve 
System,  April  29. 1993. 

Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  93-10523  Filed  5-4-93;  8:45  ami 

BiLUNG  CODE  821 0-01 -F 


Republic  New  York  Corporation,  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board’s  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  May  28, 
1993. 

A.  Federal  Reserve  Bank  of  New 
York  (William  U  Rutledge,  Vice 
President)  33  Liberty  Street,  New  York, 
New  York  10045: 

I.  Republic  New  York  Corporation, 
New  York,  New  York;  Saban  S.A.,  City 
of  Gibraltar,  and  RNYC  Holdings 
Limited,  City  of  Gibraltar;  to  acquire  100 
percent  of  the  voting  shares  of 
SafraCorp,  Los  Angeles,  California,  and 
thereby  indirectly  acquire  SafraBank, 
Los  Angeles,  California. 

B.  Federal  Reserve  Bank  of  Cleveland 
(John  J.  Wixted,  Jr.,  Vice  President)  1455 
East  Sixth  Street,  Cleveland,  Ohio 
44101: 

J .  Banc  One  Corporation,  Columbus, 
Ohio,  and  Banc  One  Colorado 
Corporation,  Denver,  Colorado;  to  merge 
with  Colorado  Western  Bancorp,  Inc., 
Montrose,  Colorado,  and  thereby 
indirectly  acquire  The  First  National 
Bank  of  Montrose,  Montrose,  Colorado. 
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C.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  W.  Bostian,  Jr.,  Senior 
Vice  President)  701  East  Byrd  Street, 
Richmond,  Virginia  23261: 

1.  Union  Bancorp,  Inc.,  Bowling 
Green.  Virginia:  to  merge  with  Northern 
Neck  Bankshares  Corporation,  Warsaw, 
Virginia,  and  thereby  indirectly  acquire 
Northern  Neck  State  Bank,  Warsaw, 
Virginia. 

D.  Federal  Reserve  Bank  of  Atlanta 

(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  NW.,  Atlanta,  Georgia 
30303: 

1.  Birthright,  Inc.,  Wilmington, 
Delaware;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  First  Tuskegee 
Bank,  Tuskegee,  Alabama. 

E.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

I.  First  Community  Financial 
Corporation,  Elgin,  Illinois;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  First 
Community  Bank,  Elgin,  Illinois,  a  de 
novo  bank. 

F.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  Southwest  Bancshares,  Inc., 
Jonesboro,  Arkansas;  to  acquire  100 
percent  of  the  voting  shares  of  Cherry 
Valley  Bancshares,  Inc.,  Wynne, 
Arkansas,  and  thereby  indirectly  acquire 
First  Arkansas  Bank.  Wynne,  Arkansas. 

G.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  Norwest  Corporation,  Minneapolis, 
Minnesota;  to  merge  with  M  &  D 
Holding  Company,  Spring  Lake  Park, 
Minnesota,  and  thereby  indirectly 
acquire  First  State  Bank  of  Spring  Lake 
Park,  Spring  Lake  Park,  Minnesota. 

H.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

I.  Lansing  Financial  Corporation, 
Lansing,  Kansas;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  The  First 
State  Bank  of  Lansing,  Lansing,  Kansas. 

2.  Pinnacle  Bancorp,  Inc.,  Central 
City,  Nebraska  (currently  operating 
under  the  name  of  Green  Top,  Inc.),  to 
merge  with  Windsor  Bancorporation, 
Inc.,  Windsor,  Colorado,  and  thereby 
indirectly  acquire  Bank  of  Windsor, 
Windsor,  Colorado. 

I.  Federal  Reserve  Bank  of  Dallas  (W. 
Arthur  Tribble,  Vice  President)  400 
South  Akard  Street,  Dallas,  Texas 
75222: 


1.  First  Bancorp  of  Louisiana,  Inc., 
Employee  Stock  Ownership  Plan  Trust 
and  First  Bancorp  of  Louisiana,  Inc., 
West  Monroe,  Louisiana;  to  acquire  100 
percent  of  the  voting  shares  of  Southern 
National  Bank  at  Tallulah,  Tallulah, 
Louisiana. 

Board  of  Governors  of  the  Federal  Reserve 
System,  April  29, 1993. 

Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

(FR  Doc.  93-10524  Filed  5-4-93;  8:45  am) 
BILLING  CODE  «21(K>1-F 


FEDERAL  TRADE  COMMISSION 

Appliance  Labeling  Rule 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Notice  of  application  to  OMB 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501-3518)  for  information 
collection  requirements  contained  in 
proposed  amendments  to  the 
Commission’s  Appliance  Labeling  Rule, 
16  CFR  part  305. 

SUMMARY:  The  FTC  is  seeking  OMB 
clearance  for  information  collection 
requirements  contained  in  proposed 
amendments  to  the  Commission’s 
Appliance  Labeling  Rule. 

The  Energy  Policy  Act  of  1992 
(‘‘EPA’’),  Public  Law  102-486,  amends 
the  Energy  Policy  and  Conservation  Act 
of  1975,  which  directed  the  Commission 
to  issue  the  Appliance  Labeling  Rule. 

The  Appliance  Labeling  Rule 
establishes  standard  procedures  for 
energy  conservation  relating  to  eight 
appliance  categories: 

(1)  Refrigerators,  refrigerator-freezers 
and  freezers; 

(2)  Dishwashers; 

(3)  Clothes  washers; 

(4)  Water  heaters; 

(5)  Room  air  conditioners; 

(6)  Furnaces; 

(7)  Central  air  conditioners  and  heat 
pumps;  and 

(8)  Fluorescent  lamp  ballasts. 

EPA  92  adds  four  new  categories  of 

plumbing  products  (showerheads, 
faucets,  water  closets,  and  urinals)  to 
EPCA’s  list  of  covered  products.  It 
establishes  maximum  permissible  water 
usage  rates  for  each  of  these  four 
plumbing  products  and  specifies  certain 
American  Society  of  Mechanical 
Engineers  (“ASME”)  test  procedures  as 
protocols  for  use  in  measuring  the 
actual  water  usage  rates  of  such 
products.  The  proposed  amendments 
would  require  manufacturers  to  retain 
and  submit  to  the  Commission  annually, 
the  trade  names,  model  numbers,  and 
water  usage  rates  of  covered  products. 


Estimate  of  Information  Collection 
Burden 

On  the  basis  of  current  industry 
figures,  staff  estimates  that 
approximately  100-120  plumbing 
products  manufacturers  could  be 
affected  by  the  proposed  recordkeeping 
and  reporting  requirements. 

Staff  estimates  that  it  will  take  each  of 
the  manufacturers  less  than  an 
additional  half  hour  per  year  to  comply 
with  the  proposed  requirements, 
resulting  in  a  total  of  less  than  60  hours 
ef  paperwork  burden.  This  estimate  is 
small  because  manufacturers  are  already 
required  by  state  plumbing  and/or 
building  codes  to  include  in  their 
reports  to  state  authorities  the  same 
information  as  the  records  at  issue  (the 
manufacturer’s  name  and  address  and 
the  trade  names,  model  numbers,  and 
water  usage  rates  of  its  covered 
products).  Submitting  an  extra  copy  of 
these  reports  to  the  Commission  should 
take  each  of  the  affected  manufacturers 
less  than  an  additional  half  hour  per 
year.  Further,  records  that  are  likely  to 
be  retained  by  industry  members  during 
the  normal  course  of  business  are 
excluded  from  the  “burden”  for  OMB 
purposes.  See  5  CFR  1320.7(b)(1). 

Commission  staff  believes  that 
approximately  100  industry  members 
currently  are  covered  by  the 
bookkeeping  and  reporting  requirements 
of  the  Rule  for  the  eight  covered  product 
categories.  Unlike  manufacturers  of 
plumbing  products,  the  manufacturers 
of  the  eight  covered  product  categories 
are  not  required  to  submit  this  type  of 
information  to  state  authorities. 

However,  for  approximately  85%  of  the 
manufacturers  of  covered  products,  the 
reporting  burden  has  been  reduced  to 
zero  because  these  manufacturers 
submit  product  information  for 
publication  in  trade  association 
directories  in  the  normal  course  of  their 
business  activities.  Therefore,  staff 
estimates  that  the  maximum  current 
total  yearly  burden  of  the  Rule  is  150 
hours  (10  hours  per  year  times  15 
industry  members). 

The  Commission  also  has  underway  a 
proceeding  to  amend  the  existing  Rule. 
The  Department  of  Energy  recently 
promulgated  test  procedures  for  pool 
heaters,  instantaneous  water  heaters  and 
heat  pump  water  heaters,  triggering  the 
obligation  under  the  Energy  Policy  and 
Conservation  Act  for  the  Commission  to 
consider  labeling  requirements.  See 
section  324(b)(1)(B)  of  EPCA  (42  U.S.C. 
6924(b)(1)(B).  The  Commission  is 
therefore  currently  seeking  comments 
on  a  proposal  to  cover  such  heaters 
under  the  Rule.  58  FR  7852  (Feb.  9, 
1993).  If  the  proposed  amendments  are 
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implemented,  Commission  staff 
estimates  that  no  more  than  50 
companies  would  be  affected  and  that 
each  company  would  expend  less  than 
10  hours  to  comply.  Of  those  50 
companies  that  might  be  affected,  some 
may  also  produce  other  covered 
products.  At  this  time,  staff  is  seeking 
comments,  particularly  qualitative 
estimates,  about  the  amount  of  time  it 
would  take  to  comply  with  these 
reporting  requirements.  While  these 
comments  may  result  in  a  change  of  the 
burden  hours,  under  no  scenario  would 
the  proposed  amendment  to  add  pool 
heaters  increase  the  "information 
collection  burden”  by  more  than  500 
hours. 

Based  on  these  figures,  staff  estimates 
that  the  current  total  yearly  burden  of 
the  rule  is  150  hours  (10  horns  per  year 
times  15  industry  members).  The  water 
heater  amendment  would  add  10  hours 
per  year  times  50  industry  members. 
Staff  further  estimates  that  the  total 
additional  yearly  burden  imposed  by 
the  proposed  amendment  to  add 
plumbing  products  would  be  60  hours 
(30  minutes  per  year  times  120  industry 
members)  for  a  new  burden  total  of 
approximately  710  hours,  which  has 
been  rounded  up  to  1,000  hours. 

DATES;  Comments  on  this  application 
must  be  submitted  on  or  before  June  4, 
1993. 

ADDRESSES:  Send  comments  both  to 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
room  3228,  Washington,  DC  20503, 
ATN:  Desk  Officer  for  the  Federal  Trade 
Commission  and  to  the  Office  of  the 
General  Counsel,  Federal  Trade 
Commission,  Washington,  DC  20580. 
Copies  of  the  submission  to  OMB, 
including  the  application,  may  be 
obtained  from  the  Public  Reference 
Section,  room  130,  Federal  Trade 
Commission,  Washington,  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elaine  W.  Crockett,  Attorney,  Office  of 
the  General  Counsel,  Federal  Trade 
Commission,  Washington,  DC  20580 
(202)  326-2453. 

Donald  S.  Clark, 

Secretary. 

[FR  Doc.  93-10559  Filed  5-4-93;  &45  amj 

BILLING  CODE  6750-ffMa 


[Diet.  C-3425J 

B&J  School  Bus  Service,  Inc.,  et  al.; 
Prohibited  Trade  Practices,  and 
Affirmative  Corrective  Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  order. 


SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  prohibits,  among  other  things, 
three  school  bus  transportation 
companies  (B&J,  Ryder,  and  Mayflower) 
that  provide  bus  service  in  the  Kansas 
City  Missouri  School  District  from 
entering  into  agreements  with  each 
other  or  with  any  other  school  bus 
transportation  provider  or  potential 
provider — with  respect  to  school  bus  + 

transportation  services  in  the  Kansas 
City  area — to  submit  jointly  determined 
bids;  to  refrain  from  bidding;  to  allocate 
or  divide  jobs,  markets,  customers, 
contracts,  or  territories;  or  to  set  prices 
or  other  terms  and  conditions.  In 
addition,  the  order  prohibits  the 
companies,  for  three  years,  from 
communicating  to  each  other  or  to  past, 
present  or  likely  future  providers  of 
school  bus  transportation  service  in  the 
Kansas  City  area  their  plans  to  bid,  or 
not  to  bid,  for  those  services. 

DATES:  Complaint  and  Order  issued 
April  22,  1993.1 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  Russell  or  Catherine  Fuller, 
Chicago  Regional  Office,  Federal  Trade 
Commission,  55  East  Monroe  St.,  suite 
1437,  Chicago,  IL  60603.  (312)  353- 
8156. 

SUPPLEMENTARY  INFORMATION:  On 

Tuesday,  February  2, 1993,  there  was 
published  in  the  Federal  Register,  58  FR 
6792,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  B&J 
School  Bus  Service,  Inc.,  et  al.,  for  the 
purpose  of  soliciting  public  comment. 
Interested  parties  were  given  sixty  (60) 
days  in  which  to  submit  comments, 
suggestions  or  objections  regarding  the 
proposed  form  of  the  order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered 
an  order  to  cease  and  desist,  as  set  forth 
in  the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

(Sec.  6, 38  Stat.  721;  15  U.S.C.  46.  Interprets 
or  applies  sec.  5, 38  Stat.  719,  as  amended; 

15  U.S.C.  45) 

Donald  S.  Clark, 

Secretary. 

(FR  Doc.  93-10552  Filed  5-4-93;  8:45  ami 
BILLING  CODE  C750-01-M 


1  Copies  of  the  Complaint,  the  Decision  and 
Order,  and  Commissioner  Azcitenaga's  statement 
are  available  from  the  Commission’s  Public 
Reference  Brandt.  H-130,  6th  Street  A  Pennsylvania 
Avenue,  NW..  Washington,  DC  20686. 


[DkLC-3423] 

CDB  Infotek,  et  af.;  Prohibited  Trade 
Practices,  and  Affirmative  Corrective 
Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  order. 


SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  requires,  among  other  things,  a 
California  corporation  and  one  of  its 
officers  to  cease  and  desist  from 
furnishing  any  consumer  report  to  any 
person  that  they  have  reason  to  believe 
intends  to  use  the  information  for  any 
insurance-related  purpose  other  than 
the  underwriting  of  insurance  involving 
the  consumer  on  whom  the  report  is 
furnished;  or  from  furnishing  any 
consumer  report  under  any  other 
circumstances  not  permitted  by  section 
604  of  the  Fair  Credit  Reporting  Act.  In 
addition,  respondents  are  required  to 
notify  the  consumer  whenever  a 
consumer  report  is  furnished  for 
employment  purposes  and  contains 
information  that  may  adversely  affect 
the  consumer’s  ability  to  obtain 
employment. 

DATES:  Complaint  and  Order  issued 
April  14. 1993. 1 

FOR  FURTHER  INFORMATION  CONTACT: 

David  Medine,  FTC/S-4429, 

Washington,  DC  20580,  (202)  326-3224. 

SUPPLEMENTARY  INFORMATION:  On 
Thursday,  August  27, 1992,  there  was 
published  in  toe  Federal  Register,  57  FR 
38834,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  CDB 
Infotek,  et  al.,  for  the  purpose  of 
soliciting  public  comment.  Interested 
parties  were  given  sixty  (60)  days  in 
which  to  submit  comments,  suggestions 
or  objections  regarding  the  proposed 
form  of  the  order. 

Comments  were  filed  and  considered 
by  toe  Commission.  The  Commission 
has  ordered  the  issuance  of  the 
complaint  in  the  form  contemplated  by 
the  agreement,  made  its  jurisdictional 
findings  and  entered  an  order  to  cease 
and  desist,  as  set  forth  in  the  proposed 
consent  agreement,  in  disposition  of  this 
proceeding. 


'Copies  of  the  Complaint  and  the  Decision  and 
Order  are  available  bom  the  Commission's  Public 
Reference  Branch.  H-130, 6th  Street  A  Pennsylvania 
Avenue.  NW.,  Washington,  DC  20560. 
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(Sec.  6.  38  Stat.  721;  15  U.S.C.  46.  Interpret 
or  apply  sec.  5.  38  St  at.  719,  as  amended;  84 
Stat.  1128-36;  15  U.S.C.  1681-1681(f)) 
Donald  S.  Clark, 

Secretary. 

(FR  Doc.  93-10557  Filed  5-4-93;  8:45  am] 

BILUNG  CODE  6750-01-M 


[Dkt.  C-3424] 

Inter-Fact,  Inc.,  et  alg  Prohibited  Trade 
Practices,  and  Affirmative  Corrective 
Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  order. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  requires,  among  other  things,  an 
Ohio  corporation  and  two  of  its  officers 
to  cease  and  desist  from  furnishing  any 
consumer  report  to  any  person  that  they 
have  reason  to  believe  intends  to  use  the 
information  for  any  insurance-related 
purpose  other  than  the  underwriting  of 
insurance  involving  the  consumer  on 
whom  the  report  is  furnished;  or  from 
furnishing  any  consumer  report  under 
any  other  circumstances  not  permitted 
by  section  604  of  the  Fair  Credit 
Reporting  Act.  In  addition,  respondents 
are  required  to  notify  the  consumer 
whenever  a  consumer  report  is 
furnished  for  employment  purposes  and 
contains  information  that  may  adversely 
affect  the  consumer’s  ability  to  obtain 
employment. 

DATES:  Complaint  and  Order  issued 
April  14. 1993.1 

FOR  FURTHER  INFORMATION  CONTACT: 

David  Medine,  FTC/S—4429, 
Washington.  DC  20580.  (202)  326-3224. 
SUPPLEMENTARY  INFORMATION:  On 
Wednesday,  August  26, 1992,  there  was 
published  in  the  Federal  Register,  57  FR 
38684,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  Inter-Fact, 
Inc.,  et  al..  for  the  purpose  of  soliciting 
public  comment.  Interested  parties  were 
given  sixty  (60)  days  in  which  to  submit 
comments,  suggestions  or  objections 
regarding  the  proposed  form  of  the 
order. 

Comments  were  filed  and  considered 
by  the  Commission.  The  Commission 
has  ordered  the  issuance  of  the 
complaint  in  the  form  contemplated  by 
the  agreement,  made  its  jurisdictional 
findings  and  entered  an  order  to  cease 
and  desist,  as  set  forth  in  the  proposed 


1  Copies  of  the  Complaint  and  the  Decision  and 
Orders  are  available  from  the  Commission’s  Public 
Reference  Branch.  H-130.  6th  Street  k  Pennsylvania 
Avenue.  NW..  Washington.  DC  20580. 


consent  agreement,  in  disposition  of  this 
proceeding. 

(Sec.  6,  38  Stat.  721;  15  U.S.C.  46.  Interpret 
or  apply  sec.  5,  38  Stat.  719,  as  amended;  84 
Stat.  1128-36;  15  U.S.C.  1681-1681(f)) 
Donald  S.  Clark, 

Secretary. 

[FR  Doc.  93-10555  Filed  5-4-93;  8:45  am] 

BILLING  CODE  6750-01-M 


[Dkt.  C-3422] 

I.R.S.C.,  Inc.,  et  al.;  Prohibited  Trade 
Practices,  and  Affirmative  Corrective 
Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  order. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  requires,  among  other  things,  a 
California  corporation  and  one  of  its 
officers  to  cease  and  desist  from 
furnishing  any  consumer  report  to  any 
person  that  they  have  reason  to  believe 
intends  to  use  the  information  for  any 
insurance-related  purpose  other  than 
the  underwriting  of  insurance  involving 
the  consumer  on  whom  the  report  is 
furnished;  or  from  furnishing  any 
consumer  report  under  any  other 
circumstances  not  permitted  by  section 
604  of  the  Fair  Credit  Reporting  Act.  In 
addition,  respondents  are  required  to 
notify  the  consumer  whenever  a 
consumer  report  is  furnished  for 
employment  purposes  and  contains 
information  that  may  adversely  affect 
the  consumer's  ability  to  obtain 
employment. 

DATES:  Complaint  and  Order  issued 
April  14. 1993. 1 

FOR  FURTHER  INFORMATION  CONTACT: 

David  Medine,  FTC/S-4429, 
Washington.  DC  20580.  (202)  326-3224. 
SUPPLEMENTARY  INFORMATION:  On 
Wednesday,  August  26, 1992,  there  was 
published  in  the  Federal  Register,  57  FR 
38689,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  I.R.S.C., 
Inc.,  et  al..  d/b/a  Information  Resource 
Service  Company,  for  the  purpose  of 
soliciting  public  comment.  Interested 
parties  were  given  sixty  (60)  days  in 
which  to  submit  comments,  suggestions 
or  objections  regarding  the  proposed 
form  of  the  order. 

Comments  were  filed  and  considered 
by  the  Commission.  The  Commission 
has  ordered  the  issuance  of  the 
complaint  in  the  form  contemplated  by 


1  Copies  of  the  Complaint  and  the  Decision  and 
Order  are  available  bom  the  Commission’s  Public 
Reference  Branch.  H-130,  6th  Street  k  Pennsylvania 
Avenue.  NW..  Washington,  DC  20580. 


the  agreement,  made  its  jurisdictional 
findings  and  entered  an  order  to  cease 
and  desist,  as  set  forth  in  the  proposed 
consent  agreement,  in  disposition  of  this 
proceeding. 

(Sec.  6,  38  Stat.  721;  15  U.S.C.  46.  Interpret 
or  apply  sec.  5,  38  Stat.  719,  as  amended;  84 
Stat.  1128-36;  15  U.S.C.  1681-1681(f)) 

Donald  S.  Clark, 

Secretary 

[FR  Doc.  93-1055  Filed  5-4-93;  8:45  am] 

BILUNG  CODE  6750-01-M 


[Dkt.  9205] 

Occidental  Petroleum  Corp.  et  al.; 
Prohibited  Trade  Practices  and 
Affirmative  Corrective  Actions 

In  the  matter  of  Occidental  Petroleum 
Corp.,  a  corporation;  Occidental  Chemical 
Corp.,  a  corporation;  Tenneco,  Inc.,  a 
corporation;  and  Tenneco  Polymers,  Inc.,  a 
corporation. 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Final  order. 

SUMMARY:  This  final  order  upholds  the 
ruling  of  the  administrative  law  judge, 
which  requires  Occidental,  a  California- 
based  corporation,  to  divest  certain 
Tenneco  PVC  plants  to  a  Commission- 
approved  acquirer  within  one  year.  The 
order  prohibits  Occidental,  for  10  years, 
from  acquiring  all  or  any  part  of  the 
stock  or  assets  of,  or  any  interest  in,  any 
producer  of  PVC  located  in  the  United 
States,  without  prior  Commission 
approval. 

DATES:  Complaint  issued  April  11, 1986. 
Final  order  issued  December  22, 1992. 1 
FOR  FURTHER  INFORMATION  CONTACT: 

Rhett  Krulla,  FTC/S-3302,  Washington, 
DC  20580.  (202)  326-2608. 

(Sec.  6,  38  Stat.  721;  15  U.S.C.  46.  Interpret 
or  apply  sec.  5,  38  Stat.  719,  as  amended;  sec. 
7,  38  Stat.  731,  as  amended;  15  U.S.C.  45, 18) 
Commissioners:  Janet  D.  Steiger,  Chairman, 
Mary  L.  Azcuenaga,  Deborah  K.  Owen, 
Roscoe  B.  Starek,  III,  Dennis  A.  Yao. 

Final  Order 

This  matter  having  been  heard  on  the 
appeal  of  the  respondents  from  the 
initial  decision  and  on  briefs  and  oral 
argument  in  support  of  and  in 
opposition  to  the  appeal,  for  the  reasons 
stated  in  the  attached  opinion,  the 
Commission  has  determined  to  deny  the 
appeal.  Accordingly, 

It  is  ordered  That  the  following  order 
be  and  the  same  hereby  is  entered: 


1  Copies  of  the  Complaint,  Initial  Decision, 
Opinion  of  the  Commission,  and  Statement  ot 
Commissioner  Owen  are  available  from  the 
Commission’s  Public  Reference  Branch.  H-130,  6th 
Street  and  Pennsylvania  Avenue,  NW..  Washington. 
DC  20580. 
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I 

It  is  Ordered  That  the  following 
definitions  apply: 

A.  "Occidental”  means  Occidental 
Petroleum  Corporation  and  Occidental 
Chemical  Corporation,  two  corporations 
organized  under  the  laws  of  California 
with  their  principal  places  of  business 
in  Los  Angeles,  California,  and  their 
directors,  officers,  agents  and  employees 
and  their  subsidiaries,  divisions, 
affiliates,  successors  and  assigns; 

B.  “Tenneco”  means  Tenneco,  Inc., 
and  Tenneco  Polymers  Inc.,  two 
corporations  organized  under  the  laws 
of  Delaware  with  their  principal  places 
of  business  in  Houston,  Texas,  and  their 
directors,  officers,  agents  and  employees 
and  their  subsidiaries,  divisions, 
affiliates,  successors  and  assigns; 

C.  “Acquired  PVC  assets”  means  the 
suspension  PVC  homopolymer 
manufacturing  facility  located  at 
Pasadena,  Texas,  the  suspension  PVC 
and  dispersion  PVC  manufacturing 
facility  located  at  Burlington,  New 
Jersey,  and  all  assets,  titles,  properties, 
interests,  rights  and  privileges,  tangible 
and  intangible,  related  to  the  PVC 
business  that  were  acquired  by 
Occidental  from  Tenneco  on  or  about 
April  30, 1986,  together  with  all 
improvements  thereto; 

D.  "PVC”  means  any  vinyl  chloride 
homopolymer  with  the  repeating  unit 
CH2=CHCJ  and  any  copolymer  of  vinyl 
chloride  with  varying  amounts  of  other 
chemicals,  including  vinyl  acetate, 
ethylene,  propylene,  vinylidene 
chloride  or  acrylates; 

E.  “Mass  PVC”  means  PVC  produced 
from  vinyl  chloride  by  the  mass  (also 
referred  to  as  "bulk”)  process; 

F.  "Suspension  PVC  homopolymer” 
means  PVC  homopolymer  produced 
from  vinyl  chloride  by  the  suspension 
process; 

G.  "Suspension  PVC  copolymer” 
means  any  copolymer  of  vinyl  chloride 
and  vinyl  acetate  produced  by  the 
suspension  process  and  containing  more 
than  50  percent  by  weight  of  vinyl 
chloride; 

H.  “Dispersion  PVC”  means  PVC 
produced  by  the  emulsion  or  dispersion 
process. 

II 

It  is  ordered  That  within  twelve  (12) 
months  from  the  date  this  Order 
becomes  final,  Occidental  shall  divest, 
absolutely  and  in  good  faith,  at  no 
minimum  price,  the  acquired  PVC 
assets.  The  purpose  of  the  divestiture  is 
to  establish  the  acquired  PVC  assets, 
either  singly  or  separately,  as  a  viable 
competitor  in  PVC,  by  ensuring  the 
continuation  of  the  assets  as  ongoing, 


viable  enterprises  in  the  PVC  industry, 
and  to  remedy  the  lessening  of 
competition  resulting  from  the 
acquisition  of  the  acquired  PVC  assets 
by  Occidental.  The  divestiture(s)  shall 
be  made  only  to  an  acquirer  or  acquirers 
and  only  in  a  manner  that  receives  the 
prior  approval  of  the  Federal  Trade 
Commission. 

Pending  divestiture,  Occidental  shall 
take  all  measures  necessary  to  maintain 
the  acquired  PVC  assets  in  their  present 
condition  and  to  prevent  any 
deterioration,  except  for  normal  wear 
and  tear,  of  any  part  of  the  acquired  PVC 
assets,  so  as  not  to  impair  the  present 
operating  viability  and  market  value  of 
the  acquired  PVC  assets. 

It  is  further  ordered  That  at  the  time 
of  the  divestiture  required  by  this  Order, 
Occidental  shall  provide  to  the  acquirer 
or  acquirers  of  the  acquired  PVC  assets, 
on  a  nonexclusive  basis,  all  PVC 
technology  (including  patent  licenses 
and  know-how)  used  by  Occidental  or 
developed  by  Occidental  for  use  in 
connection  with  the  acquired  PVC 
assets;  and 

For  a  period  of  one  (1)  year  following 
the  divestiture  required  by  this  Order, 
Occidental  shall  provide  the  acquirer  or 
acquirers  of  the  acquired  PVC  assets,  if 
the  acquirer(s)  so  requests,  such 
additional  know-how  as  may  reasonably 
be  required  to  enable  the  acquirer(s)  to 
manufacture  and  sell  PVC.  Occidental 
shall  charge  the  acquirer(s)  no  more 
than  its  own  costs  for  providing  such 
additional  know-how. 

/V 

It  is  further  ordered  That  at  the  time 
of  the  divestiture  required  by  this  Order, 
Occidental  shall  assign  to  the  acquirer(s) 
of  the  acquired  PVC  assets,  all  supply 
agreements  for  VCM  and  other 
feedstocks  for  the  manufacture  of  PVC, 
all  PVC  sales,  toll  or  exchange 
agreements,  and  all  PVC  customer 
records  and  files  relating  to  PVC 
produced  in  (or  supplied  by  Occidental 
at  any  time  since  May  1, 1986,  from)  the 
acquired  PVC  assets. 

V 

It  is  further  ordered  That  if  Occidental 
has  not  divested  the  acquired  PVC 
assets  within  the  twelve-month  period 
provided  in  Paragraph  II  of  this  Order, 
the  Federal  Trade  Commission  may 
appoint  a  trustee  to  effect  the 
divestiture.  The  trustee  shall  be  a  person 
with  experience  and  expertise  in 
acquisitions  and  divestitures.  Neither 
the  appointment  of  a  trustee  nor  a 
Commission  decision  not  to  appoint  a 
trustee  under  this  Paragraph  V  of  the 
Order  shall  preclude  the  Commission 
from  seeking  civil  penalties  and  other 


relief  available  to  it,  including  a  court- 
appointed  trustee,  for  any  failure  by 
Occidental  to  comply  with  this  Order. 

Any  trustee  appointed  by  the 
Commission  pursuant  to  this  Paragraph 
V  shall  have  the  following  powers, 
authority,  duties  and  responsibilities: 

A.  The  trustee  shall  have  the 
exclusive  power  and  authority,  subject 
to  the  prior  approval  of  the  Commission, 
to  divest  the  acquired  PVC  assets.  The 
trustee  shall  have  twelve  (12)  months 
from  the  date  of  appointment  to 
accomplish  the  divestiture.  If,  however, 
at  the  end  of  the  twelve  month  period, 
the  trustee  has  submitted  a  plan  of 
divestiture  or  believes  that  divestiture 
can  be  accomplished  within  a 
reasonable  time,  the  divestiture  period 
may  be  extended  by  the  Commission. 

B.  The  trustee  shall  have  full  and 
complete  access  to  the  personnel,  books, 
records  and  facilities  of  the  acquired 
PVC  assets,  and  Occidental  shall 
develop  such  financial  or  other 
information  relevant  to  the  acquired 
PVC  assets  as  the  trustee  may 
reasonably  request.  Occidental  shall 
cooperate  with  the  trustee  and  shall  take 
no  action  to  interfere  with  or  impede  the 
trustee’s  accomplishment  of  the 
divestiture.  Any  delays  in  divestiture 
caused  by  Occidental  shall  extend  the 
time  for  divestiture  under  this 
Paragraph  V  in  an  amount  equal  to  the 
delay,  as  determined  by  the 
Commission. 

C.  The  power  and  authority  of  the 
trustee  to  divest  shall  be  at  the  most 
favorable  price  and  terms  available 
consistent  with  this  Order’s  absolute 
and  unconditional  obligation  to  divest 
at  no  minimum  price  and  with  the 
purposes  of  the  divestiture,  as  stated  in 
Paragraph  II  of  this  Order,  subject  to  the 
prior  approval  of  the  Commission. 

D.  The  trustee  shall  serve  without 
bond  or  other  security  and  at  the  cost 
and  expense  of  Occidental  on  such 
reasonable  and  customary  terms  and 
conditions  as  the  Commission  may  set. 
Tue  trustee  shall  have  authority  to 
retain,  at  the  cost  and  expense  of 
Occidental,  such  consultants,  attorneys, 
investment  bankers,  business  brokers, 
accountants,  appraisers  and  other 
representatives  and  assistants  as  are 
reasonably  necessary  to  assist  in  the 
divestiture.  The  trustee  shall  account  for 
all  monies  derived  from  the  divestiture 
and  for  all  expenses  incurred.  After 
approval  by  the  Commission  of  the 
account  of  the  trustee,  including  fees  for 
the  trustee’s  services,  all  remaining 
monies  shall  be  paid  to  Occidental,  and 
the  trustee’s  power  shall  be  terminated. 
The  trustee’s  compensation  shall  be 
based  at  least  in  significant  part  on  a 
commission  arrangement  contingent  on 
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the  trustee  divesting  the  acquired  PCV 
assets. 

E.  Occidental  shall  indemnify  the 
trustee  and  hold  the  trustee  harmless 
against  any  losses,  claims,  damages  or 
liabilities  arising  in  any  manner  out  of 
or  in  connection  with  the  trustee’s 
duties  under  this  Order,  unless  the 
Commission  determines  that  such 
losses,  claims,  damages  or  liabilities 
arose  out  of  the  misfeasance,  gross 
negligence  or  the  willful  or  wanton  acts 
or  bad  faith  of  the  trustee. 

F.  Promptly  upon  appointment  of  the 
trustee  and  subject  to  the  approval  of 
the  Commission,  Occidental  shall, 
subject  to  the  Federal  Trade 
Commission's  prior  approval  and 
consistent  with  the  provisions  of  this 
Order,  transfer  to  the  trustee  all  rights 
and  powers  necessary  to  permit  the 
trustee  to  effect  the  divestiture  required 
by  this  Order. 

G.  If  the  trustee  ceases  to  act  or  fails 
to  act  diligently,  the  Commission  may 

int  a  substitute  trustee. 

The  Commission  may  on  its  own 
initiative  or  at  the  request  of  the  trustee 
issue  such  additional  orders  or 
directions  a6  may  be  necessary  or 
appropriate  to  accomplish  the 
divestiture  required  by  this  Order. 

I.  The  trustee  shall  nave  no  obligation 
or  authority  to  operate  or  maintain  the 
acquired  PVC  assets. 

J.  The  trustee  shall  report  in  writing 
to  Occidental  and  to  the  Commission 
every  sixty  (601  days  concerning  the 
trustee's  efforts  to  accomplish 
divestiture. 

VI 

It  is  further  ordered  That  for  a  period 
erf  ten  (10)  years  from  the  date  this  Order 
becomes  final.  Occidental  shall  not 
directly  or  indirectly  acquire— other 
than  the  acquisition  of  manufactured 
product  in  the  ordinary  course  of 
business — all  or  any  part  of  the  stock  or 
assets  of,  or  any  interest  in,  any 
producer  of  PVC  located  in  the  United 
States  without  the  prior  approval  of  the 
Federal  Trade  Commission. 

vn 

It  is  further  ordered  That  Occidental 
shall,  within  sixty  (60)  days  after  the 
date  this  Order  becomes  final  and  every 
sixty  (60)  days  thereafter  until  it  has 
fully  complied  with  Paragraph  II  of  this 
Order,  submit  in  writing  to  die 
Commission  a  report  setting  forth  in 
detail  the  manner  and  form  in  which  it 
intends  to  comply,  is  complying  or  has 
complied  with  that  paragraph.  Such 
compliance  reports  shall  indude, 
among  other  things  that  may  be  required 
from  time  to  time,  a  full  description  of 
all  contacts  and  negotiations  relating  to 


the  divestiture  of  the  acquired  PVC 
assets,  induding  the  name  and  address 
of  all  persons  contaded,  copies  of  all 
written  communications  to  and  from 
such  persons  and  all  internal 
memoranda,  reports  and 
recommendations  concerning 
divestiture;  and 

Occidental  shall  submit  such  further 
written  reports  of  its  compliance  as  the 
staff  of  the  Commission  may  from  time 
to  time  request  in  writing. 

vm 

It  is  further  ordered  That  Occidental, 
upon  written  request  and  on  reasonable 
notice,  for  the  purpose  of  securing 
compliance  with  this  Order,  and  subject 
to  any  legally  recognized  privilege,  shall 
permit  duly  authorized  representatives 
of  the  Commission: 

A.  Reasonable  access  during  the  office 
hours  of  Ocddental.  which  may  have 
counsel  present,  to  inspect  and  copy 
books,  ledgers,  accounts, 
correspondence,  memoranda,  reports 
and  other  records  and  documents  in  the 
possession  or  control  of  Occidental  that 
relate  to  any  matter  contained  in  this 
Order;  and 

B.  Subject  to  the  reasonable 
convenience  of  Occidental,  an 
opportunity  to  interview  officers  or 
employees  of  Occidental,  who  may  have 
counsel  present,  regarding  such  matters. 

IX 

It  is  further  ordered  That  Occidental 
shall  notify  the  Commission  at  least 
thirty  (30)  days  prior  to  any  proposed 
corporate  change,  such  as  dissolution, 
assignment  or  sale  resulting  in  the 
emergence  of  a  successor  corporation, 
the  creation  or  dissolution  of 
subsidiaries  or  any  other  change  in  the 
corporation  that  may  affect  compliance 
with  the  obligations  arising  out  of  this 
Order. 

By  the  Commission,  Commissioner  Owen 
dissenting,2  and  Commissioner  Starek  and 
Commissioner  Yao  not  participating. 

Donald  S.  Clark, 

Secretary. 

[FR  Doc.  93-10554  Filed  5-4-93;  8:45  am] 
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2  Commissioner  0«w.  concurs  with  the  result 
reached  in  the  Opinion  of  the  Commission  with 
respect  to  the  markets  .for  suspension  PVC 
copolymer  and  dispersion  PVC  and  with  the  relief 
ordered  with  respect  to  these  two  markets, 
including  the  divestiture  of  the  Burlington,  New 
Jersey  plant 


OFFICE  OF  GOVERNMENT  ETHICS 

Proposed  Revision  to  Information 
Collection  Form  Concerning  Access  to 
Public  Financial  Disclosure  Reports  of 
Executive  Branch  Officials 

AGENCY:  Office  of  Government  Ethics 
(OGE). 

ACTION:  Notice  of  proposed  revision  to 
information  collection  form. 

SUMMARY:  The  Office  of  Government 
Ethics  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
approval,  in  accordance  with  the 
Paperwork  Reduction  Act,  a  proposed 
revised  version  of  an  OGE  form  to  be 
entitled  (as  revised)  “Request  to  Inspect 
or  Receive  Copies  of  SF  278.  Executive 
Branch  Personnel  Public  Financial 
Disclosure  Report,’’  which  collects 
information  from  the  public. 

DATES:  Comments  on  this  proposal 
should  be  received  by  June  4, 1993. 
ADDRESSES:  Comments  should  be  sent  to 
Joseph  F.  Lackey,  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  room  3002, 
Washington,  DC  20503,  telephone  (202/ 
FTS)  395—7316. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  E.  Gressman,  Office  of 
Government  Ethics,  Suite  500, 1201 
New  York  Avenue  NW„  Washington, 

DC  20005-3917,  telephone  (202/FTS) 
523-5757,  FAX  (202/FTS)  523-6325.  A 
copy  of  OGE’s  request  for  approval  from 
OMB,  including  the  proposed  form,  may 
be  obtained  by  contacting  Mr. 

Gressman. 

SUPPLEMENTARY  INFORMATION:  The  Office 

of  Government  Ethics  is  the  supervising 
ethics  office  for  the  executive  branch  of 
the  Federal  Government,  as  defined 
under  section  109(18)(D)  of  the  Ethics  in 
Government  Act  of  1978  as  amended,  5 
U.S.C.  app.  109(18XD).  Section  105  (b) 
and  (c)  of  the  Ethics  Act,  5  U.S.C.  app. 
105  (b)  and  (c),  and  5  CFR  2634.603  (c) 
and  (f)  of  OGE’6  implementing  executive 
branch- wide  regulation  set  forth  certain 
requirements  that  must  he  met  by  a 
person  requesting  to  inspect  or  obtain 
copies  of  Standard  Form  278  Executive 
Branch  Personnel  Public  Financial 
Disclosure  Reports  filed  by  high-level 
executive  branch  officials.  These 
requirements  relate  to  information 
identifying  the  requester  and 
notification  of  prohibited  uses  of  such 
reports  under  the  law.  For  years,  OGE 
has  disseminated  a  locally  reproducible 
uniform  form  (now  OGE  Form  201, 
which  is  not  a  standard  form)  to  serve 
as  the  statutorily  required  written 
application  to  inspect  or  receive  copies 
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of  SF  278  financial  disclosure  reports. 
Executive  departments  and  agencies 
need  not  utilize  the  OGE  form  as  long 
as  they  collect  the  information  required 
under  the  Ethics  Act  and  OGE’s 
implementing  regulation  before  granting 
access  to  the  SF  278  reports  they  have 
on  file,  but  they  are  invited  to  do  so 
(alternatively,  they  can  use  their  own 
agency  forms).  The  access  forms  are 
publicly  available  themselves  upon  the 
proper  filing  of  an  access  form. 

This  proposed  revision  to  the  OGE 
Form  201,  "Request  to  Inspect  or 
Receive  Copies  of  SF  278,  Executive 
Branch  Personnel  Public  Financial 
Disclosure  Report,”  will  slightly  revise 
the  form  title  (as  just  indicated),  add  an 
optional  business  telephone  information 
block  to  assist  in  contacting  the 
requester  regarding  the  processing  of  his 
or  her  request,  amend  the  Privacy  Act 
statement  primarily  to  summarize  the 
routine  uses,  change  the  public  burden 
estimate  and  make  a  few  other  minor 
changes  to  the  form.  The  Office  of 
Government  Ethics  is  seeking  an 
additional  three-year  approval  for  the 
revised  form  from  the  OMB  under  the 
Paperwork  Reduction  Act,  44  U.S.C. 
chapter  35.  Various  members  of  the 
public  use  the  access  form,  including 
the  news  media,  public  interest  groups 
and  private  individuals. 

In  light  of  OGE  experience  over  the 
past  three  years  (1990-1992),  the 
estimate  of  the  total  number  of  access 
forms  expected  to  be  filed  annually  at 
OGE  has  been  adjusted  down  to  250 
(from  a  prior  estimate  of  360).  However, 
also  in  light  of  its  experience  as  well  as 
the  additional  time  needed  to  review  the 
expanded  Privacy  Act  notice,  OGE  is 
increasing  the  average  amount  of  time  it 
is  estimated  to  take  to  complete  the  form 
from  three  minutes  to  ten  minutes.  The 
overall  estimated  annual  public  burden 
for  the  OGE  Form  201  for  forms  filed  at 
OGE  will  thus  increase  from  the  current 
OMB  paperwork  inventory  listing  of  18 
hours  (360  forms  x  3  minutes/form)  to 
42  hours  (250  forms  x  10  minutes/form). 
Finally,  the  Office  of  Government  Ethics 
estimates  that  1,000  access  request 
forms  will  be  filed  each  year  at  the  other 
executive  branch  departments  and 
agencies. 

Approved:  April  27, 1993. 

Stephen  D.  Potts, 

Director,  Office  of  Government  Ethics. 

(FR  Doc.  93-10592  Filed  5-4-93;  8:45  am) 
BILLING  CODE  6345-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Amended  Program  Announcement  and 
Final  Funding  Priority  and  Special 
Consideration  for  Grants  for 
Residency  Training  and  Advanced 
Education  in  the  General  Practice  of 
Dentistry 

The  Health  Resources  and  Services 
Administration  (HRSA)  announces  the 
final  funding  priority  and  special 
consideration  for  fiscal  year  (FY)  1993 
Grants  for  Residency  Training  and 
Advanced  Education  in  the  General 
Practice  of  Dentistry  are  being  accepted 
under  the  authority  of  title  VII,  section 
749  of  the  Public  Health  Service  Act 
(the  Act),  as  amended  by  the  Health 
Professions  Education  Extension 
Amendments  of  1992,  Public  Law  102- 
408. 

This  program  was  announced  in  the 
Federal  Register  at  57  FR  36102  on 
August  12, 1992.  The  announcement 
included  a  proposed  funding  priority 
and  a  proposed  special  consideration.  A 
comment  period  of  30  days  was 
established  to  allow  public  comment 
concerning  the  proposed  funding 
priority  and  proposed  special 
consideration.  No  comments  were 
received.  This  notice  includes  the  final 
funding  priority  and  special 
consideration. 

In  addition,  since  this  program  was 
announced  on  August  12, 1992,  the 
Health  Professions  Education  Extension 
Amendments  of  1992,  Public  Law  102- 
408,  was  enacted.  These  amendments 
resulted  in  changes  in  this  program.  (1) 
The  section  number  has  been  changed 
from  785  to  749.  (2)  A  program  purpose 
has  been  added.  (3)  A  statutory  funding 
preference  has  been  added.  (4)  Certain 
information  is  required  to  be  submitted 
with  the  application.  This  notice  will 
describe  these  changes. 

Approximately  $3,275,046  will  be 
available  in  FY  1993  for  this  program. 
Total  continuation  support 
recommended  is  $869,572.  It  is 
anticipated  that  $2,405,474  will  be 
available  to  support  17  competing 
awards  averaging  $140,000. 

Purpose 

Public  Law  102-408  amends  this 
program  to  include  a  purpose  to  fund 
innovative,  nontraditional  models  for 
the  provision  of  postdoctoral  general 
dentistry  training.  Section  749  of  the 
PHS  Act  authorizes  the  Secretary  to 
make  grants  to  any  public  or  nonprofit 
private  school  of  dentistry  or  accredited 


postgraduate  dental  training  institution 
(e.g.,  hospitals  and  medical  centers)  (1) 
to  plan,  develop,  and  operate  an 
approved  residency  program  in  the 
general  practice  of  dentistry  or  an 
approved  advanced  educational 
program  in  the  general  practice  of 
dentistry;  (2)  to  provide  financial 
assistance  (in  the  form  of  traineeships 
and  fellowships)  to  participants  in  such 
a  program  who  are  in  need  of  financial 
assistance  and  who  plan  to  specialize  in 
the  practice  of  general  dentistry;  and  (3) 
to  fund  innovative,  nontraditional 
models  for  the  provision  of  postdoctoral 
general  dentistry  training. 

To  receive  support,  programs  must 
meet  the  requirements  of  final 
regulations  at  42  CFR  part  57,  subpart  L. 
The  period  of  Federal  support  should 
not  exceed  3  years. 

Information  Requirements  Provision 

Under  section  791(b)  of  the  Act,  the 
Secretary  may  make  an  award  under  the 
Grants  for  Residency  Training  and 
Advanced  Education  in  the  General 
Practice  of  Dentistry  program  only  if  the 
applicant  for  the  award  submits  to  the 
Secretary  information  regarding  the 
programs  of  the  applicant.  These 
requirements  will  be  provided  in  the 
application  materials. 

Statutory  Funding  Preference 

Public  Law  102-408  has  amended  this 
program  to  include  a  statutory  funding 
preference  which  is  new.  As  provided 
in  section  791(a)  of  the  PHS  Act, 
preference  will  be  given  to  qualified 
applicants  that  (a)  have  a  high  rate  for 
placing  graduates  in  practice  settings 
having  the  principal  focus  of  serving 
residents  of  medically  underserved 
communities;  or  (2)  have  achieved, 
during  the  2-year  period  preceding  the 
fiscal  year  for  which  an  award  is  sought, 
a  significant  increase  in  the  rate  of 
placing  graduates  in  such  settings.  This 
preference  will  only  be  applied  to 
applications  that  rank  above  the  20th 
percentile  of  proposals  recommended 
for  approval  by  the  peer  review  group. 
Additional  information  concerning  the 
implementation  of  this  preference  has 
been  published  in  the  Federal  Register 
at  58  FR  9570,  dated  February  22, 1993. 

Final  Funding  Priority 

In  determining  the  order  of  funding  of 
approved  applications,  a  funding 
priority  will  be  given  to  applicants 
which  demonstrate  either  substantial 
progress  over  the  last  three  years  or  a 
significant  experience  of  ten  or  more 
years  in  enrolling  and  graduating 
trainees  from  those  minority  or  low- 
income  populations  identified  as  at  risk 
of  poor  health  outcomes.  This  priority  is 
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consistent  with  a  HRSA  strategy  to 
increase  the  number  of  health 
professionals  from  minority  and  other  at 
risk  populations,  to  assure  equal  access 
to  health  professions  education  for  all 
population  groups,  and  ultimately,  to 
provide  a  greater  volume  of  health  care 
in  underserved  areas. 

Final  Special  Consideration 

Special  consideration  will  be  given  to 
the  extent  to  which  applicants  enroll 
and  graduate  trainees  from  underserved 
areas.  This  special  consideration  is 
intended  to  recognize  programs  that 
enroll  and  graduate  trainees  from 
underserved  areas  because  health 
professionals  who  come  from 
underserved  areas  are  more  likely  to 
return  there  upon  completion  of  training 
to  provide  needed  health  services. 

If  additional  programmatic 
information  is  needed,  please  contact: 
Dr.  Richard  Weaver,  Chief,  Dental 
Health  Branch,  Division  of  Associated, 
Dental,  and  Public  Health  Professions, 
Bureau  of  Health  Professions,  Health 
Resources  and  Services  Administration, 
5600  Fishers  Lane,  room  8C-15, 
Rockville,  Maryland  20857,  Telephone: 
(301)  443-6837. 

Grants  for  Residency  Training  and 
Advanced  Education  in  the  General 
Practice  of  Dentistry  is  listed  at  93.897 
in  the  Catalog  of  Federal  Domestic 
Assistance.  Applications  submitted  in 
response  to  this  announcement  are  not 
subject  to  the  provisions  of  Executive 
Order  12372,  Intergovernmental  Review 
of  Federal  Programs,  (as  implemented 
through  45  CFR  part  100).  This  program 
is  not  subject  to  the  Public  Health 
System  Reporting  Requirements. 

Dated:  April  28, 1993. 

Robert  G.  Harmon, 

Administrator. 

IFR  Doc  93-10504  Filed  5-4-93;  8:45  am] 
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Amended  Program  Announcement  for 
Public  Health  Traineeships  to  Schools 
of  Public  Heaith  and  Other  Public  and 
Nonprofit  Private  Institutions  for  Fiscal 
Year  1993 

The  Health  Resources  and  Services 
Administration  (HRSA)  announced  in 
the  Federal  Register  on  April  13, 1993 
(58  FR 19272)  that  applications  will  be 
accepted  for  fiscal  year  (FY)  1993  Grants 
for  Public  Health  Traineeships  to 
Schools  of  Public  Health  and  other 
Public  and  Nonprofit  Private 
Institutions  under  the  authority  of 
section  761,  title  VII  of  the  Public 
Health  Service  Act  as  amended  by  the 
Health  Professions  Education  Extension 
Amendments  of  1992,  Public  Law  102- 


408,  dated  October  13, 1992.  This  notice 
is  published  to  clarify  purpose  and 
eligibility  issues. 

Purpose 

Section  761  of  the  Public  Health 
Service  Act  authorizes  the  Secretary  to 
award  Public  Health  Traineeship  grants 
to  accredited  schools  of  Public  Health 
,  and  to  other  public  or  nonprofit  private 
institutions  accredited  for  the  purpose 
of  providing  traineeships  to  individuals 
who  are  pursuing  a  course  of  study  in 
a  health  professions  field  in  which  there 
is  a  severe  shortage  of  health 
professionals.  Section  761  identifies 
some  health  professions  fields  in  which 
there  is  a  severe  shortage  including 
epidemiology,  environmental  health, 
biostatistics,  toxicology  and  public 
health  nutrition. 

In  fiscal  year  1993,  for  new  public 
health  trainees,  support  will  be  for 
students  pursuing  a  graduate  degree  in: 

1.  Educational  fields  cited  in  section 
761(b)(3)  of  the  PHS  Act  as  having  a 
severe  shortage  of  health 
professionals,  including 
epidemiology,  environmental  health, 
toxicology,  nutrition  and  biostatistics; 
or 

2.  Other  educational  fields/professions 
for  which  the  applicant  can  (a)  justify 
a  severe  shortage  in  the  geographic/ 
service  area  of  the  applicant  to  the 
satisfaction  of  peer  reviewers,  and  (b) 
justify  that  such  severe  shortage 
would  be  lessened  by  having  a  trainee 
in  the  cited  educational  field/ 
profession. 

Ongoing  traineeship  commitments, 
i.e.,  reappointments,  will  be  continued. 

Eligible  Applicants 

Eligible  applicants  include  (1) 

Schools  of  Public  Health  that  have  been 
accredited  by  the  Council  on  Education 
for  Public  Health  and  (2)  other  public  or 
nonprofit  private  institutions  accredited 
by  a  body  recognized  for  this  purpose  by 
the  Secretary  of  the  Department  of 
Education.  The  recognized  accrediting 
body  for  this  grant  program  is  the 
Council  on  Education  for  Public  Health 
(CEPH).  The  accredited  school  or 
program  must  be  located  in  a  State,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  the  Virgin  Islands,  Guam, 
American  Samoa,  or  the  Trust  Territory 
of  the  Pacific  Islands  (the  Republic  of 
Palau),  the  Republic  of  the  Marshall 
Islands,  and  the  Federated  States  of 
Micronesia. 

Application  Requests 

Requests  for  application  materials  and 
questions  regarding  grants  policy  and 


business  management  issues  should  be 
directed  to:  Grants  Management  Branch 
(A03),  Bureau  of  Health  Professions, 
Health  Resources  and  Services 
Administration,  Parklawn  Building, 
room  8C-26,  5600  Fishers  Lane, 
Rockville,  Maryland  20857,-Telephone: 
(301)  443-6857  FAX:  (301)  443-6343. 

Completed  applications  should  be 
returned  to  the  Grants  Management 
Branch  at  the  above  address. 

If  additional  programmatic 
information  is  needed,  please  contact: 
Public  Health  Branch,  Division  of 
Associated,  Dental  and  Public  Health 
Professions,  Bureau  of  Health 
Professions,  Health  Resources  and 
Services  Administration,  Parklawn 
Building,  room  8C-09,  5600  Fishers 
Lane,  Rockville,  Maryland  20857, 
Telephone:  (301)  443-6757,  FAX:  (301) 
443-1164. 

The  standard  application  form  PHS 
6025-1,  HRSA  Competing  Training 
Grant  Application,  General  Instructions 
and  supplement  for  this  program  have 
been  approved  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act.  Th8  OMB 
Clearance  Number  is  0915-0060. 

To  allow  sufficient  time  for 
preparation  of  applications  following 
the  publication  of  this  clarification 
notice,  the  deadline  date  for  receipt  of 
applications  has  been  extended  to  May 
21.  1993.  Applications  will  be 
considered  to  be  “on  time”  if  they  are 
either: 

(1)  Received  on  or  before  the  established 
deadline  date,  or 

(2)  Sent  on  or  before  the  established 
deadline  date  and  received  in  time  for 
orderly  processing.  (Applicants 
should  request  a  legibly  dated  U.S. 
Postal  Service  postmark  or  obtain  a 
legibly  dated  receipt  from  a 
commercial  carrier  or  U.S.  Postal 
Service.  Private  metered  postmarks 
shall  not  be  acceptable  as  proof  of 
timely  mailing.) 

Late  applications  not  accepted  for 
processing  will  be  returned  to  the 
applicant. 

This  program.  Grants  for  Public 
Health  Traineeships,  is  listed  at  93.964 
in  the  Catalog  of  Federal  Domestic 
Assistance.  It  is  not  subject  to  the 
provisions  of  Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs  (as  implemented  through  45 
CFR  part  100).  This  program  is  not 
subject  to  the  Public  Health  System 
Reporting  Requirements 
Dated:  April  28, 1993. 

Robert  G.  Hannon, 

Administrator. 

[FR  Doc.  93-10503  Filed  5-4-93;  8:45  am] 
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National  Institutes  of  Health 
Meetings;  Bionutrition  Group 

Notice  is  hereby  given  of  the  meeting 
of  an  ad  hoc  Bionutrition  Group  of  the 
National  Institutes  of  Health  (N1H)  on 
May  12, 1993.  The  meeting  will  be  held 
from  9  a.m.  to  5  p.m.  in  Conference 
Room  6,  Building  31C,  National 
Institutes  of  Health,  9000  Rockville 
Pike,  Bethesda,  Maryland  20892.  The 
meeting  is  open  to  the  public  subject  to 
space  availability. 

The  purpose  of  this  meeting  is  to 
announce  the  NIH  Bionutrition 
Initiative,  one  of  several  initiatives 
advanced  in  the  NIH  Strategic  Plan. 
Bionutrition,  as  the  integrated  discipline 
that  links  molecular  and  genetic 
techniques  to  modem  nutrition  science 
for  the  betterment  of  health,  offers 
tremendous  potential  for  optimizing 
individual  health  and  well-being, 
preventing  diet-related  chronic  diseases, 
and  treating  a  broad  range  of  diseases 
and  disorders.  The  ad  hoc  Bionutrition 
Group  is  being  convened  to  address  the 
steps  necessary  to  implement  the  NIH 
Bionutrition  Initiative,  including  the 
activities  of  the  planned  NIH 
Bionutrition  Advisory  Council. 

Individuals  who  plan  to  attend  the 
meeting  and  need  special  assistance, 
such  as  sign  language  interpretation  or 
other  special  accommodations,  should 
contact  the  person  named  below  in 
advance  of  the  meeting. 

For  logistical  information,  contact 
Debra  Steward,  TRI,  301-770-3153.  For 
programmatic  information,  contact 
Darla  Danford,  M.P.H..  D.Sc.,  Director, 
Division  of  Nutrition  Research 
Coordination,  National  Institutes  of 
Health,  Building  31,  Room  4B63,  9000 
Rockville  Pike,  Bethesda,  Maryland 
20892, 301-496-9281, 301-496-9942 
(FAX). 

Dated-  April  30, 1993. 

Susan  K.  Feldman, 

NIH  Committee  Management  Officer. 

[FR  Doc.  93-10609  Filed  5-4-93;  8:45  ami 
BILLING  CODE  414O-01-M 


Substance  Abuse  and  Mental  Health 
Services  Administration 

Current  List  of  Laboratories  Which 
Meet  Minimum  Standards  To  Engage  In 
Urine  Drug  Testing  for  Federal 
Agencies  and  Laboratories  That  Have 
Withdrawn  From  the  Program 

AGENCY:  Substance  Abuse  and  Mental 
Health  Services  Administration,  HHS 
(Formerly:  National  Institute  on  Drug 
Abuse,  ADAMHA,  HHS). 

ACTION:  Notice. 


SUMMARY:  The  Department  of  Health  and 
Human  Services  notifies  Federal 
agencies  of  the  laboratories  currently 
certified  to  meet  standards  of  Subpart  C 
of  Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  Programs  (53 
FR  11979, 11986).  A  similar  notice 
listing  all  currently  certified  laboratories 
will  be  published  during  the  first  week 
of  each  month,  and  updated  to  include 
laboratories  which  subsequently  apply 
for  and  complete  the  certification 
process.  If  any  listed  laboratory’s 
certification  is  totally  suspended  or 
revoked,  the  laboratory  will  be  omitted 
from  updated  lists  until  such  time  as  it 
is  restored  to  full  certification  under  the 
Guidelines. 

If  any  laboratory  has  withdrawn  from 
the  National  Laboratory  Certification 
Program  during  the  past  month,  it  will 
be  identified  as  such  at  the  end  of  the 
current  list  of  certified  laboratories,  and 
will  be  omitted  from  the  monthly  listing 
thereafter. 

FOR  FURTHER  INFORMATION  CONTACT: 

Denise  L.  Goss,  Program  Assistant, 
Division  of  Workplace  Programs,  room 
9-A-54,  5600  Fishers  Lane,  Rockville, 
Maryland  20857;  Tel.:  (301)  443-6014. 
SUPPLEMENTARY  INFORMATION: 

Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  were  developed 
in  accordance  with  Executive  Order 
12564  and  section  503  of  Public  Law 
100-71.  Subpart  C  of  the  Guidelines, 
"Certification  of  Laboratories  Engaged 
in  Urine  Drug  Testing  for  Federal 
Agencies,"  sets  strict  standards  which 
laboratories  must  meet  in  order  to 
conduct  urine  drug  testing  for  Federal 
agencies.  To  become  certified  an 
applicant  laboratory  must  undergo  three 
rounds  of  performance  testing  plus  an 
on-site  inspection.  To  maintain  that 
certification  a  laboratory  must 
participate  in  an  every-other-month 
performance  testing  program  plus 
periodic,  on-site  inspections. 

Laboratories  which  claim  to  be  in  the 
applicant  stage  of  certification  are  not  to 
be  considered  as  meeting  the  minimum 
requirements  expressed  in  the  HHS 
Guidelines.  A  laboratory  must  have  its 
letter  of  certification  from  SAMHSA, 
HHS  (formerly:  HHS/NIDA)  which 
attests  that  it  has  met  minimum 
standards. 

In  accordance  with  Subpart  C  of  the 
Guidelines,  the  following  laboratories 
meet  the  minimum  standards  set  forth 
in  the  Guidelines: 

Aegis  Analytical  Laboratories,  Inc.,  624 

Grassmere  Park  Road,  suite  21,  Nashville, 

TN  37211,  615-331-5300. 

Alabama  Reference  Laboratories,  Inc.,  543 

South  Hull  Street,  Montgomery,  AL  36103, 

800-541-4931/205-263-5745. 


Allied  Clinical  Laboratories,  201  Plaza 
Boulevard,  Hurst,  TX  76053,  817-282- 
2257. 

American  Medical  Laboratories,  Inc.,  14225 
Newbrook  Drive,  Chantilly,  VA  22021, 
703-802-6900. 

Associated  Pathologists  Laboratories,  Inc., 
4230  South  Burnham  Avenue,  suite  250, 

Las  Vegas,  NV  89119-5412,  702-733-7866. 

Associated  Regional  and  University 
Pathologists,  Inc.  (ARUP),  500  Chipeta 
Way,  Salt  Lake  City,  UT  84108.  801-583- 
2787. 

Baptist  Medical  Center — Toxicology 
Laboratory,  9601 1-630,  Exit  7,  Little  Rock, 
AR  72205-7299,  501-227-2783  (formerly. 
Forensic  Toxicology  Laboratory  Baptist 
Medical  Center). 

Bayshore  Clinical  Laboratory,  4555  W. 
Schroeder  Drive,  Brown  Deer,  W!  53223, 
414-355-4444/800-877-7016. 

Bioran  Medical  Laboratory,  415 
Massachusetts  Avenue,  Cambridge,  MA 
02139,  617-547-8900. 

California  Toxicology  Services,  1925  East 
Dakota  Avenue,  suite  206,  Fresno,  CA 
93726,  209-221-5655/800-448-7600. 

Cedars  Medical  Center,  Department  of 
Pathology,  1400  Northwest  12th  Avenue, 
Miami.  FL  33136,  305-325-5810. 

Centinela  Hospital  Airport  Toxicology 
Laboratory,  9601  S.  Sepulveda  Blvd.,  Los 
Angeles.  CA  90045,  310-215-6020. 

Clinical  Pathology  Facility,  Inc.,  711 
Bingham  Street,  Pittsburgh,  PA  15203, 
412-488-7500. 

Clinical  Reference  Lab,  11850  West  85th 
Street,  Lenexa,  KS  66214,  800-445-6917. 

CompuChem  Laboratories,  Inc.,  A  Subsidiary 
of  Roche  Biomedical  Laboratory,  3308 
Chapel  HilL/Nelson  Hwy.,  Research 
Triangle  Park,  NC  27709, 919-549-8263/ 
800-833-3984. 

CompuChem  Laboratories,  Special  Division, 
3308  Chapel  Hill/Nelson  Hwy.,  Research 
Triangle  Park.  NC  27709, 919-549-8263. 

Cox  Medical  Centers,  Department  of 
Toxicology,  1423  North  Jefferson  Avenue, 
Springfield,  MO  65802,  800-876-3652/ 
417-836-3093. 

CPF  MetPath  Laboratories,  21007  Southgate 
Park  Boulevard,  Cleveland,  OH  44137- 
3054,  800-338-0166  (outside  OH)/800- 
362-8913  (inside  OH)  (name  changed: 
formerly  Southgate  Medical  Laboratory; 
Southgate  Medical  Services,  Inc.). 

Damon  Clinical  Laboratories,  140  East  Ryan 
Road,  Oak  Creek,  W1 53154,  800-638-1100 
(name  changed:  formerly  Chem-Bio 
Corporation;  CBC  Clinilab). 

Damon  Clinical  Laboratories,  8300  Esters 
Blvd.,  suite  900,  Irving,  TX  75063, .214- 
929-0535. 

Dept,  of  the  Navy,  Navy  Drug  Screening 
Laboratory,  Norfolk,  VA,  1321  Gilbert 
Street,  Norfolk,  VA  23511-2597, 804-444- 
8089  ext.  317. 

Doctors  &  Physicians  Laboratory,  801.East 
Dixie  Avenue,  Leesburg,  FL  32748,  904- 
787-9006. 

Drug  Labs  of  Texas,  15201 1-10  East,  suits 
125,  Channelview,  TX  77530,  713-457- 
3784. 

DrugScan,  Inc.,  P.O.  Box  2969, 1119  Meams 
Road,  Warminster.  PA  18974,  215-674- 
9310. 
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ElSohly  Laboratories,  Inc.,  1215V2  Jackson 
Ave.,  Oxford.  MS  38655, 601-236-2609. 
Employee  Health  Assurance  Group,  405 
Alderson  Street,  Schofield,  WI  54476,  800- 
627-8200  (name  change:  formerly  Alpha 
Medical  Laboratory,  Inc.). 

General  Medical  Laboratories,  36  South 
Brooks  Street,  Madison,  WI  53715, 608- 
267-6267. 

Harrison  &  Associates  Forensic  Laboratories, 
606  N.  Weatherford,  P.O.  Box  2788, 
Midland,  TX  79702,  800-725-3784/915- 
687-6877. 

HealthCare/Preferred  Laboratories,  24451 
Telegraph  Road.  Southfield,  MI  48034, 
800-328-4142  (inside  MI)/800-225-9414 
(outside  MI). 

Hermann  Hospital  Toxicology  Laboratory, 
Hermann  Professional  Building,  6410 
Fannin,  suite  354,  Houston,  TX  77030, 
713-793-6080. 

IHC  Laboratory  Services  Forensic  Toxicology, 
930  North  500  West,  suite  E,  Provo,  UT 
84604,  800-967-9766. 

)ewish  Hospital  of  Cincinnati,  Inc.,  3200 
Burnet  Avenue,  Cincinnati,  Ohio  45229. 
513-569-2051. 

Laboratory  of  Pathology  of  Seattle,  Inc.,  1229 
Madison  St.,  suite  500,  Nordstrom  Medical 
Tower,  Seattle,  WA  98104,  206-386-2672. 
Laboratory  Specialists,  Inc.,  113  Jarrell  Drive, 
Belle  Chasse,  LA  70037,  504-392-7961. 
Marshfield  Laboratories,  1000  North  Oak 
Avenue,  Marshfield,  WI  54449,  715-389- 
3734/800-222-5835. 

Mayo  Medical  Laboratories,  200  S.W.  First 
Street.  Rochester.  MN  55905,  507-284- 
3631. 

Med-Chek  Laboratories,  Inc.,  4900  Perry 
Highway,  Pittsburgh,  PA  15229, 412-931- 
7200. 

MedExpress/National  Laboratory  Center, 
4022  Willow  Lake  Boulevard,  Memphis, 
TN  38175, 901-795-1515. 

Medical  Science  Laboratories,  11020  W. 
Plank  Court,  Wauwatosa,  WI  53226,  414- 
476-3400. 

MedTox  Bio-Analytical,  a  Division  of 
MedTox  Laboratories,  Inc.,  6160  Variel 
Avenue,  Woodland  Hills,  CA  91367,  818- 
226-4373  (name  changed:  formerly 
Laboratory  Specialists,  Inc.;  Abused  Drug 
Laboratories;  moved  12/21/92). 

MedTox  Bio-Analytical,  a  Division  of 
MedTox  Laboratories,  Inc.,  2356  North 
Lincoln  Avenue,  Chicago,  IL  60614,  312- 
880-6900  (name  changed:  formerly  Bio- 
Analytical  Technologies). 

MedTox  Laboratories,  Inc.,  402  W.  County 
Road  D,  St.  Paul,  MN  55112,  800-832- 
3244/612-636-7466. 

Methodist  Hospital  of  Indiana,  Inc., 
Department  of  Pathology  and  Laboratory 
Medicine,  1701  N.  Senate  Boulevard. 
Indianapolis.  IN  46202,  317-929-3587. 
Methodist  Medical  Center  Toxicology 
Laboratory,  221  N.E.  Glen  Oak  Avenue, 
Peoria,  IL  61636,  800-752-1835/309-671- 
5199. 

MetPath,  Inc.,  1355  Mittel  Boulevard,  Wood 
Dale,  IL  60191,  708-595-3888. 

MetPath,  Inc.,  One  Malcolm  Avenue, 
Teterboro,  NJ  07608,  201-393-5000. 
MetWest-BPL  Toxicology  Laboratory,  18700 
Oxnard  Street,  Tarzana,  CA  91356, 800- 
492-0800/818-343-8191. 


National  Center  for  Forensic  Science,  1901 
Sulphur  Spring  Road,  Baltimore,  MD 
21227,  410-536-1485 (name  changed: 
formerly  Maryland  Medical  Laboratory, 

Inc.). 

National  Drug  Assessment  Corporation,  5419 
South  Western,  Oklahoma  City,  OK  73109, 
800-749-3784  (name  changed:  formerly 
Med  Arts  Lab). 

National  Health  Laboratories  Incorporated, 
2540  Empire  Drive,  Winston-Salem,  NC 
27103-6710.  919-760-4620/800-334-8627 
(outside  NQ/800-642-0894  (inside  NC). 
National  Health  Laboratories  Incorporated, 

75  Rod  Smith  Place,  Cranford,  NJ  07016- 
2843, 908-272-2511. 

National  Health  Laboratories  Incorporated, 
d-b.a.  National  Reference  Laboratory, 
Substance  Abuse  Division,  1400  Donelson 
Pike,  suite  A-15,  Nashville,  TN  37217, 
615-360-3992/800-800-4522. 

National  Health  Laboratories  Incorporated, 
13900  Park  Center  Road,  Herndon,  VA 
22071,  703-742-3100. 

National  Psychopharmacology  Laboratory, 
Inc.,  9320  Park  W.  Boulevard,  Knoxville, 

TN  37923,  800-251-9492. 

National  Toxicology  Laboratories,  Inc.,  1100 
California  Avenue,  Bakersfield,  CA  93304, 
805-322-4250. 

Nichols  Institute  Substance  Abuse  Testing 
(NISAT),  7470-A  Mission  Valley  Road,  San 
Diego.  CA  92108-4406,  800-446-4728/ 
619-686-3200  (name  changed:  formerly 
Nichols  Institute). 

Northwest  Toxicology,  Inc.,  1141  E.  3900 
South,  Salt  Lake  City,  UT  84124,  800-322- 
3361. 

Occupational  Toxicology  Laboratories,  Inc., 
2002  20th  Street,  suite  204A,  Kenner,  LA 
70062,  504-465-0751. 

Oregon  Medical  Laboratories,  P.O.  Box  972, 
722  East  11th  Avenue,  Eugene,  OR  97440- 
0972, 503-687-2134. 

Parke  DeWatt  Laboratories,  Division  of 
Comprehensive  Medical  Systems,  Inc., 

18l0  Frontage  Rd.,  Northbrook,  IL  60062, 
708-480-4680. 

Pathology  Associates  Medical  Laboratories, 
East  11604  Indiana,  Spokane,  WA  99206, 
509-926-2400. 

PDLA,  Inc.  (Princeton),  100  Corporate  Court, 
So.  Plainfield,  NJ  07080,  908-769-8500/ 
800-237-7352. 

PharmChem  Laboratories,  Inc.,  1505-A 
O'Brien  Drive,  Menlo  Park,  CA  94025,  415- 
328-6200/800-446-5177. 

PharmChem  Laboratories,  Inc.,  Texas 
Division,  7606  Pebble  Drive,  Fort  Worth, 
TX  76118,  817-595-0294  (Formerly:  Harris 
Medical  Laboratory). 

Physicians  Reference  Laboratory,  7800  West 
110th  Street,  Overland  Park,  KS  66210, 
913-338-4070/800-821-3627  (Formerly: 
Physicians  Reference  Laboratory 
Toxicology  Laboratory). 

Poisonlab,  Inc.,  7272  Clairemont  Mesa  Road. 
San  Diego,  CA  92111, 619-279-2600/800- 
882-7272. 

Precision  Analytical  Laboratories,  Inc.,  13300 
Blanco  Road,  Suite  #150,  San  Antonio,  TX 
78216, 512-493-3211. 

Puckett  Laboratory,  4200  Mamie  Street, 
Hattiesburg,  MS  39402, 601-264-3856/ 
800-844-8378. 


Regional  Toxicology  Services,  15305  NE. 

40th  Street,  Redmond,  WA  98052,  206- 
882-3400. 

Resource  One,  Inc.,  Seven  Pointe  Circle, 
Greenville,  SC  29615,  803-233-5639. 

Roche  Biomedical  Laboratories,  1801  First 
Avenue  South,  Birmingham,  AL  35233, 
205-581-4170. 

Roche  Biomedical  Laboratories,  1957 
Lakeside  Parkway,  Suite  542,  Tucker,  GA 
30084,  404-939-4811. 

Roche  Biomedical  Laboratories,  Inc.,  1120 
Stateline  Road,  Southaven,  MS  38671, 
601-342-1286. 

Roche  Biomedical  Laboratories,  Inc.,  69  First 
Avenue,  Raritan,  NJ  08869,  800-437-4986. 
Scott  &  White  Drug  Testing  Laboratory,  600 
S.  25th  Street.  Temple,  TX  76504,  800- 
749-3788. 

S.E.D.  Medical  Laboratories,  500  Walter  NE., 
suite  500,  Albuquerque,  NM  87102,  505- 
848-8800. 

Sierra  Nevada  Laboratories,  Inc.,  888  Willow 
Street.  Reno,  NV  89502,  800-648-5472. 
SmithKline  Beecham  Clinical  Laboratories, 
7600  Tyrone  Avenue,  Van  Nuys,  CA  91045, 
818-376-2520. 

SmithKline  Beecham  Clinical  Laboratories, 
3175  Presidential  Drive,  Atlanta,  GA 
30340, 404-934-9205  (name  changed: 
formerly  SmithKline  Bio-Science 
Laboratories). 

SmithKline  Beecham  Clinical  Laboratories, 
506  E.  State  Parkway  Schaumburg,  IL 
60173,  708-885-2010 (name  changed: 
formerly  International  Toxicology 
Laboratories). 

SmithKline  Beecham  Clinical  Laboratories, 
11636  Administration  Drive,  St.  Louis,  MO 
63146,  314-567-3905. 

SmithKline  Beecham  Clinical  Laboratories, 
400  Egypt  Road,  Norristown,  PA  19403, 
800-523-5447  (name  changed:  formerly 
SmithKline  Bio-Science  Laboratories). 
SmithKline  Beecham  Clinical  Laboratories, 
8000  Sovereign  Row,  Dallas,  TX  75247, 
214-638-1301  (name  changed:  formerly 
SmithKline  Bio-Science  Laboratories). 
South  Bend  Medical  Foundation,  Inc.,  530  N. 
Lafayette  Boulevard,  South  Bend,  IN 
46601,  219-234-4176. 

Southwest  Laboratories,  2727  W.  Baseline 
Road,  suite  6,  Tempo,  AZ  85283,  602-438- 
8507. 

St.  Anthony  Hospital  (Toxicology 
Laboratory),  P.O.  Box  205, 1000  N.  Lee 
Street,  Oklahoma  City,  OK  73102,  405- 
272-7052. 

St.  Louis  University  Forensic  Toxicology 
Laboratory,  1205  Carr  Lane,  St.  Louis,  MO 
63104,  314-577-8628. 

Toxicology  &  Drug  Monitoring  Laboratory, 
University  of  Missouri  Hospital  &  Clinics, 
301  Business  Loop  70  West,  suite  208, 
Columbia,  MO  65203,  314-882-1273. 
Toxicology  Testing  Service,  Inc.,  5426  NW. 
79th  Avenue,  Miami,  FL  33166,  305-593- 
2260. 

The  following  laboratory  voluntarily 
withdrew  from  the  National  Laborator 
Certification  Program,  effective  March 
31. 1993: 

AccuTox  Analytical  Laboratories,  427  Fifth 
Avenue,  NW.,  P.O.  Box  770,  Attalla,  AL 
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35954-0770,  205-538-0012/800-247- 
3893. 

Richard  Kopanda, 

Acting  Executive  Officer,  Substance  Abuse 
and  Mental  Health  Services  Administration. 
IFR  Doc.  93-10575  Filed  5-4-93;  8:45  am]  * 
BILLING  CODE  4160-20-U 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
Receipt  of  Applications  for  Permit 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.4531,  et 
seq.): 

PRT-778487 

Applicant:  Zoological  Society  of  San  Diego, 

San  Diego,  CA 

Applicant  requests  a  permit  to  import 
a  male  and  female  giant  panda 
[Ailuropoda  melanoleuca).  The  giant 
pandas  were  bom  in  the  wild  and  are 
presently  held  in  captivity  at  Wolong 
Nature  Reserve  and  Chengdu  Zoo  in 
Sichuan,  China.  In  March  1992,  they 
were  rescued  from  the  wild  because  of 
injuries  and  medical  problems.  The 
import  is  for  enhancement  of 
propagation  and  enhancement  of 
survival  through  conservation 
education. 

PRT-778186 

Applicant:  Wildlife  Encounters,  Kirkland, 

WA 

The  applicant  requests  a  permit  to 
purchase  in  interstate  commerce  one 
male  captive-born  orangutan  ( Pongo 
pygmaeus)  from  Mr.  Bemie  Levine  of 
Miami,  Florida,  for  enhancement  of 
survival. 

PRT-775311 

Applicant:  Center  of  Conservation  Biology, 

Stanford,  CA 

The  applicant  requests  a  permit  to 
take  (capture,  mark,  release)  Myrtle’s 
silverspot  butterflies  ( speyeria  zerene 
myrtleae )  and  sacrifice  no  more  than  40 
post-reproductive  specimens  (no  more 
than  5%  from  eight  locations)  for 
genetic  analyses  in  Point  Reyes  National 
Seashore  and  coastal  regions  of  Marin 
and  Sonoma  counties  California,  for  the 
purpose  of  scientific  research. 
PRT-775427 

Applicant:  Michael  Konecny,  Enumclaw,  WA 

The  applicant  requests  a  permit  to 
take  (capture  mark,  radio  collar,  release) 
ocelot  ( Felis  pardalis )  and  jagaurundi 
[Felis  yagouaroundi  cacomitii )  in  Texas, 


for  enhancement  of  survival  through 
biological  surveys. 

PRT-778184 

Applicant:  Birmingham  Zoo,  Birmingham, 

AL 

The  applicant  requests  a  permit  to 
purchase  in  interstate  commerce  one 
male  and  one  female  captive-hatched 
eastern  indigo  snakes  ( Dyrmarchon 
corias  couperi )  from  Mr.  Eric  Skov, 

Wells,  Nevada,  for  enhancement  of 
propagation. 

PRT-775321 

Applicant:  Denver  Zoological  Gardens, 

Denver,  CO 

The  applicant  requests  a  permit  to 
import  one  pair  of  captive-bom  golden- 
lion  tamarins  from  the  Primate  Center, 
Rio  de  Janeiro,  Brazil,  for  enhancement 
of  propagation. 

PRT-778468 

Applicant:  Joseph  Gerasclo,  Goshen,  NY 

The  applicant  requests  a  permit  to 
import  a  sport-hunted  trophy  of  a  male 
bontebok  ( Damaliscus  dorcas  dorcas) 
culled  from  the  captive  herd  maintained 
by  Mr.  Luke  Kock,  Richmond,  South 
Africa,  for  the  purpose  of  enhancement 
of  survival  of  the  species. 

PRT-778471 

Applicant:  Armando  J.  Garcia-Segovia, 
Victoria,  TX 

The  applicant  requests  a  permit  to 
import  a  sport-hunted  trophy  of  a  male 
bontebok  ( Damaliscus  dorcas  dorcas) 
culled  from  the  captive  herd  maintained 
by  Mr.  V.  Z.  Lubbe,  Philippolis,  South 
Africa,  for  the  purpose  of  enhancement 
of  survival  of  the  species. 

Written  data  or  comments  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
Wildlife  Service,  Office  of  Management 
Authority,  4401  North  Fairfax  Drive, 
room  432,  Arlington,  Virginia  22203  and 
must  be  received  by  the  Director  within 
30  days  of  the  date  of  this  publication. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review  by  any  party  who 
submits  a  written  request  for  a  copy  of 
such  documents  to  the  following  office 
within  30  days  of  the  date  of  publication 
of  this  notice:  U.S.  Fish  and  Wildlife 
Service,  Office  of  Management 
Authority,  4401  North  Fairfax  Drive, 
room  432,  Arlington,  Virginia  22203. 
Phone:  (703/358-2104);  FAX:  (703/358- 
2281). 

Dated:  April  30, 1993 

Susan  Jacobsen, 

Acting  Chief,  Branch  of  Permits,  Office  of 
Management  Authority. 

[FR  Doc.  93-10534  Filed  5-4-93;  8:45  am) 

BILUNG  COOE  4310-45-M 


Bureau  of  Land  Management 
[  A A-2 60— 4210-01] 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  may  be  obtained  by 
contacting  the  Bureau’s  clearance  officer 
at  the  telephone  number  listed  below. 
Comments  and  suggestions  on  the 
proposal  should  be  made  directly  to  the 
bureau  clearance  officer  and  to  the 
Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (1004- 
0010),  Washington,  DC  20503, 
telephone  202-395-7340. 

Title:  Conveyances  Affecting  Color  or 
Claim  of  title  43  CFR  part  2540 
OMB  Approval  Number:  1004-0010 
Abstract:  Respondents  supply 
identifying  information  to  be  used  by 
the  agency  to  process  applications  to 
determine  validity  of  a  color-of-title 
claim  and  aid  in  the  documentation  of 
title  conveyance  information  in 
support  of  the  color-of-title 
applications  to  public  lands. 

Bureau  Form  Number:  2540-2 
Frequency:  Once 

Description  of  Respondents:  Individuals 
applying  for  a  color-or-title  claim  to 
public  lands 

Estimated  Completion  Time:  1  hour 
Annual  Responses:  37 
Annual  Burden  Hours:  37 
Bureau  Clearance  Officer  (Alternate): 
Marsha  Harley  202-653-6105 
Dated:  February  18, 1993. 

Kemp  Bonn, 

Deputy  Assistant  Director  for  Land  and 
Renewable  Resources. 

[FR  Doc.  93-10517  Filed  5-4-93;  8:45  am) 
BILLING  CODE  4310-M-M 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  731-TA-622  (Final)] 

Dry  Film  Photoresist  From  Japan 
Determination 

On  the  basis  of  the  record 1  developed 
in  the  subject  investigation,  the 


1  The  record  is  defined  in  sec.  207.2(f)  of  the 
Commission’s  Rules  of  Practice  and  Procedure  (19 
CFR  207.2(f)). 
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Commission  determines,  pursuant  to 
section  735(b)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1673d(b))  (the  Act),  that  an 
industry  in  the  United  States  is  not 
materially  injured  or  threatened  with 
material  injury,  and  the  establishment  of 
an  industry  in  the  United  States  is  not 
materially  retarded,  by  reason  of 
imports  from  Japan  of  dry  film 
photoresist,  provided  for  in  subheadings 
3702.39.00,  3702.42.00,  3702.43.00, 
3702.44.00,  3702.95.00,  3707.10.00, 
and/or  3707.90.30  of  the  Harmonized 
Tariff  Schedule  of  the  United  States, 
that  have  been  found  by  the  Department 
of  Commerce  to  be  sold  in  the  United 
States  at  less  than  fair  value  (LTFV). 

Background 

The  Commission  instituted  this 
investigation  effective  December  30. 

1992,  following  a  preliminary 
determination  by  the  Department  of 
Commerce  that  imports  of  dry  film 
photoresist  from  Japan  were  being  sold 
at  LTFV  within  the  meaning  of  section 
733(b)  of  the  Act  (19  U.S.C.  1673b(b)). 
Notice  of  the  institution  of  the 
Commission's  investigation  and  of  a 
public  hearing  to  be  held  in  connection 
therewith  was  given  by  posting  copies 
of  the  notice  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission.  Washington,  DC,  and  by 
publishing  the  notice  in  the  Federal 
Register  of  January  14,  1993  (56  FR 
4443).  The  hearing  was  held  in 
Washington.  DC,  on  March  11, 1993, 
and  all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determination  in  this  investigation  to 
the  Secretary  of  Commerce  on  April  28, 

1993.  The  views  of  the  Commission  are 
contained  in  USITC  Publication  2630 
(April  1993),  entitled  "Dry  Film 
Photoresist  from  Japan:  Determination 
of  the  Commission  in  Investigation  No. 
731-TA-622  (Final)  Under  the  Tariff 
Act  of  1930,  Together  With  the 
Information  Obtained  in  the 
Investigation." 

Issued:  April  29, 1993. 

By  order  of  the  Commission. 

Paul  R.  Bardos, 

Acting  Secretary. 

(FR  Doc.  93-10564  Filed  5-4-93;  8:45  am] 

BILLING  CODE  70 20-02 -P 


[Investigation  337-TA-348] 

Certain  in-Line  Roller  Skates  With 
Ventilated  Boots  and  In-Line  Roller 
Skates  With  Axle  Aperture  Plugs  and 
Component  Parts  Thereof;  Initial 
Determination  Terminating 
Respondent  on  the  Basis  of  Settlement 
Agreement 

AGENCY:  U.S.  International  Trade 
Commission. 

ACTION:  Notice  is  hereby  given  that  the 
Commission  has  received  an  initial 
determination  from  the  presiding  officer 
in  the  above  captioned  investigation 
terminating  the  following  respondents 
on  the  basis  of  a  settlement  agreement: 
California  Pro  U.S. A.  Corporation  and 
Playmaker  Company,  Ltd. 

SUPPLEMENTARY  INFORMATION:  This 
investigation  is  being  conducted 
pursuant  to  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337).  Under  the 
Commission’s  rules,  the  presiding 
officer’s  initial  determination  will 
become  the  determination  of  the 
Commission  thirty  (30)  days  after  the 
date  of  its  service  upon  the  parties, 
unless  the  Commission  orders  review  of 
the  initial  determination.  The  initial 
determination  in  this  matter  was  served 
upon  parties  on  April  30, 1993. 

Copies  of  the  initial  determination, 
the  settlement  agreement,  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.) 
in  the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street  SW.,  Washington,  DC  20436, 
telephone  (202)  205-2000.  Hearing 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission’s  TDD  terminal  on  (202) 
205-1810. 

WRITTEN  COMMENTS:  Interested  persons 
may  file  written  comments  with  the 
Commission  concerning  termination  of 
the  aforementioned  respondents.  The 
original  and  14  copies  of  all  such 
documents  must  be  filed  with  the 
Secretary  to  the  Commission,  500  E 
Street  SW.,  Washington,  DC  20436,  no 
later  than  10  days  after  publication  of 
this  notice  in  the  Federal  Register.  Any 
person  desiring  to  submit  a  document 
(or  portions  thereof)  to  the  Commission 
in  confidence  must  request  confidential 
treatment.  Such  requests  should  be 
directed  to  the  Secretary  to  the 
Commission  and  must  include  a  full 
statement  of  the  reasons  why 
confidential  treatment  should  be 
granted.  The  Commission  will  either 


accept  the  submission  in  confidence  or 
return  it. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ruby  J.  Dionne,  Office  of  the  Secretary, 
U.S.  International  Trade  Commission, 
Telephone  (202)  205-1802. 

Issued:  April  30, 1993. 

By  order  of  the  Commission. 

Paul  R.  Bardos, 

Acting  Secretary. 

[FR  Doc.  93-10563  Filed  5-4-93;  8:45  am] 

BILUNG  CODE  7020-02-P 


[Inv.  No.  603-TA-11] 

Certain  Recombinantly  Produced 
Human  Growth  Hormones;  Preliminary 
Investigation 

AGENCY:  International  Trade 
Commission. 

ACTION:  Institution  of  a  preliminary 
investigation  under  section  603(a)  of  the 
Trade  Act  of  1974  (19  U.S.C.  2482(a)) 
and  deferral  of  a  determination  on 
whether  to  institute  an  investigation 
under  section  337  of  the  Tariff  Act  of 
1930,  as  amended  (19  U.S.C.  1337). 

SUMMARY:  Notice  is  hereby  given  that  on 
April  26, 1993,  the  U.S.  International 
Trade  Commission  voted  to  institute  a 
preliminary  investigation  under  section 
603(a)  of  the  Trade  Act  of  1974, 19 
U.S.C.  2482(a),  to  investigate  the  alleged 
existence  of  unfair  methods  of 
competition  and  unfair  acts  in  the 
importation  into  the  United  States,  sale 
for  importation  into  the  United  States, 
and  sale  within  the  United  States  after 
importation  of  certain  recombinantly 
produced  human  growth  hormones.  Ai 
the  same  time,  the  Commission  voted  to 
defer  institution  of  a  section  337 
investigation  concerning  recombinantly 
produced  human  growth  hormones 
pursuant  to  19  CFR  210.12  on  the  basis 
of  exceptional  circumstances.  The 
request  for  a  section  337  investigation 
was  made  by  Genentech,  Inc.  of  South 
San  Francisco,  California,  in  a 
complaint  filed  with  the  Commission 
(Docket  No.  1750). 

Authority:  This  preliminary  investigation 
is  being  instituted  pursuant  to  section  603(a) 
of  the  Trade  Act  of  1974  (19  U.S.C.  2482(a)) 
and  section  201.7  of  the  Commission’s  Rules 
of  Practice  and  Procedure  (19  CFR  201.7). 

The  authority  for  deferring  a  determination 
on  whether  to  institute  a  section  337  (19 
U.S.C.  1337)  investigation  is  found  in  19  CFR 
210.12. 

FOR  FURTHER  INFORMATION  CONTACT:  Kent 
R.  Stevens,  Esq.,  Office  of  Unfair  Import 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW.,  suite 
401,  Washington,  DC  20436,  telephone 
(202)  205-2579. 
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SUPPLEMENTARY  INFORMATION:  A 

complaint  was  filed  with  the  U.S. 
International  Trade  Commission  on 
March  16, 1993,  under  section  337  of 
the  Tariff  Act  of  1930,  as  amended,  19 
U.S.C.  1337,  on  behalf  of  Genentech, 

Inc.,  460  Point  San  Bruno  Boulevard, 
South  San  Francisco,  California  94080. 
Letters  supplementing  the  complaint 
were  filed  on  March  30,  March  31,  April 
5,  April  6,  April  9,  April  12,  and  April 
22,  1993.  The  complaint  alleges 
violations  of  subsection  (a)(1)(B)  of 
section  337  in  the  importation  into  the 
United  States,  the  sale  for  importation, 
and  the  sale  within  the  United  States 
after  importation  of  recombinantly 
produced  human  growth  hormones 
alleged  to  be  manufactured  abroad  by 
methods  covered  by  certain  claims  of 
United  States  Patent  Nos.  4,366,246, 
4,342,832,  and  4,601,980.  Named  as 
proposed  respondents  are  Novo-Nordisk 
A/S,  Novo-Nordisk  of  North  America, 
Inc.,  Novo-Nordisk  Pharmaceuticals, 

Inc.,  Zymogenetics,  Inc.,  Bio- 
Technology  General  Corp.,  and  Bio- 
Technology  (Israel)  Ltd. 

The  complaint  further  alleges  that 
there  exists  an  industry  in  the  United 
States  as  required  by  subsection  (a)(2)  of 
section  337  or  that  an  industry  is  in  the 
process  of  being  established.  The 
complaint  requests  that  the  Commission 
institute  an  investigation  and,  after  an 
investigation,  issue  a  permanent 
exclusion  order  and  permanent  cease 
and  desist  orders. 

Under  section  603(a)  of  the  Trade  Act 
of  1974, 19  U.S.C.  2482(a),  the 
Commission  has  authority  to  conduct 
preliminary  investigations.  The 
Commission  has  decided  to  conduct  a 
preliminary  investigation  prior  to 
making  a  determination  on  whether  to 
institute  a  section  337  investigation. 

Scope  of  the  Section  603  Investigation 

The  alleged  unfair  methods  of 
competition  and  unfair  acts  to  be 
investigated  are  the  proposed 
respondents’  importation,  sales,  and  use 
of  recombinantly  produced  human 
growth  hormones  that  are  alleged  in 
Genentech’s  complaint,  as 
supplemented,  to  be  produced  abroad 
by  means  of  processes  covered  by 
United  States  Patent  Nos.  4,366,246, 
4,342,832,  or  4,601,980. 

Deadline 

The  Commission’s  Office  of  Unfair 
Import  Investigations  is  directed  to 
submit  its  report  and  recommendation 
to  the  Commission  no  later  than  ninety 
days  following  publication  of  this  notice 
in  the  Federal  Register. 

Issued:  April  30, 1993. 


By  order  of  the  Commission. 

Paul  R.  Bardos, 

Acting  Secretary. 

IFR  Doc.  93-10562  Filed  5-4-93;  8.45  am) 

BILLING  CODE  7020-02-P 


[Investigation  No.  337-TA-350] 

Certain  Sputtered  Carbon  Coated 
Computer  Disks  and  Products 
Containing  Same,  Including  Disk 
Drives;  Investigation 

AGENCY:  U.S.  International  Trade 
Commission. 

ACTION:  Institution  of  investigation 
pursuant  to  19  U.S.C.  1337. 

SUMMARY:  Notice  is  hereby  given  that  a 
complaint  was  filed  with  the  U.S. 
International  Trade  Commission  on 
March  26, 1993,  under  section  337  of 
the  Tariff  Act  of  1930,  as  amended,  19 
U.S.C.  1337,  on  behalf  of  Harry  E.  Aine, 
570  J.D.  Broome  Road,  Sumrall, 
Mississippi  39482.  Two  letters 
supplementing  the  complaint  were  filed 
on  April  16, 1993,  and  two  additional 
supplemental  letters  were  filed  on  April 
20, 1993.  The  complaint,  as 
supplemented,  alleges  violations  of 
subsections  (a)(l)(B)(i)  and  (ii)  of  section 
337  in  the  importation  into  the  United 
States,  the  sale  for  importation,  and  the 
sale  within  the  United  States  after 
importation  of  certain  sputtered  carbon 
coated  computer  disks  and  products 
containing  the  same,  including  disk 
drives,  by  reason  of  alleged 
infringement  of  claims  23,  24,  25,  26, 
and  29  of  U.S.  Letters  Patent  Re.  32,464, 
and  that  there  exists  an  industry  in  the 
United  States  as  required  by  subsection 
(a)(2)  of  section  337.  The  complainant 
requests  that  the  Commission  institute 
an  investigation  and,  after  a  full 
investigation,  issue  a  permanent 
exclusion  order  and  permanent  cease 
and  desist  orders. 

ADDRESSES:  The  complaint,  except  for 
any  confidential  information  contained 
therein,  is  available  for  inspection 
during  official  business  hours  (8:45  a  m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission,  500  E  Street,  SW.,  room 
112,  Washington,  DC  20436,  telephone 
202-205-1802.  Hearing-impaired 
individuals  are  advised  that  information 
on  this  matter  can  be  obtained  by 
contacting  the  Commission’s  TDD 
terminal  on  202-205-1810. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
M.  Whealan,  Esq.,  Office  of  Unfair 
Import  Investigations,  U.S.  International 
Trade  Commission,  telephone  202-205- 
2574. 


Authority:  The  authority  for  institution  of 
this  investigation  is  contained  in  section  337 
of  the  Tariff  Act  of  1930,  as  amended,  and 
in  §  210.12  of  the  Commission’s  Interim 
Rules  of  Practice  and  Procedure,  19  CFR 
210.12. 

Scope  of  Investigation 

Having  considered  the  complaint,  the 
U.S.  International  Trade  Commission, 
on  April  26, 1993,  Ordered  that — 

(1)  Pursuant  to  subsection  (b)  of 
section  337  of  the  Tariff  Act  of  1930,  as 
amended,  an  investigation  be  instituted 
to  determine  whether  there  is  a 
violation  of  subsection  (a)(1)(B)  of 
section  337  in  the  importation  into  the 
United  States,  the  sale  for  importation, 
or  the  sale  within  the  United  States  after 
importation  of  certain  sputtered  carbon 
coated  computer  disks  or  products 
containing  same,  including  disk  drives, 
by  reason  of  infringement  of  claims  23, 
24,  25,  26,  or  29  of  U.S.  Letters  Patent 
Re.  32,464,  and  whether  there  exists  an 
industry  in  the  United  States  as  required 
by  subsection  (a)(2)  of  section  337. 

(2)  For  the  purpose  of  the 
investigation  so  instituted,  the  following 
are  hereby  named  as  parties  upon  which 
this  notice  of  investigation  shall  be 
served: 

(a)  The  complainant  is — Harry  E. 

Aine,  570  J.D.  Broome  Road,  Sumrall, 
Mississippi  39482. 

(b)  The  respondents  are  the  following 
companies  alleged  to  be  in  violation  of 
section  337,  and  are  the  parties  upon 
which  the  complaint  is  to  be  served: 

Akashic  Memories  Corp.,  305  West  Tasman 
Drive,  San  Jose,  California  95134 
Asahi  Komag  Co.,  Ltd.,  2-1-2  Marunouchi 
Chiyoda-Ku,  Tokyo,  Japan  0106 
Conner  Peripherals,  Inc.,  3081  Zanker  Road, 
San  Jose,  California  95134 
Denki  Kagaku  Kogyo,  K.K.,  Saushin  Bldg.  4- 
1,  4-1  Yuraku-cho  1-chome,  Chiyoda-ku, 
Tokyo,  Japan  0100 

Digital  Equipment  Corp.,  146  Main  Street, 
Maynard,  Massachusetts  01754 
HMT  Technology  Corp.,  1055  Page  Avenue. 

Fremont,  California  94538 
Hoya  Electronics  Corp.,  960  Rincon  Circle, 
San  Jose,  California  95131 
Komag,  Inc.,  275  South  Hillview  Drive, 
Milpitas,  California  95035 
Maxtor  Corp.,  150  River  Oaks  Parkway,  San 
Jose,  California  95134 
Micropolis  Corp.,  21123  Nordhoff  Street, 
Chatsworth,  California  91311 
Mitsubishi  Kasei  Corp.  5-2  Marunouchi, 
Chiyoda-ku,  Tokyo,  Japan  0100 
Nashua  Corp.,  44  Franklin  Street,  Nashua, 
New  Hampshire  03061 
Nippon  Sheet  Glass  Co.,  Ltd.,  Shimbashi 
Sumitomo  Bldg.,  11-3,  5-Chome, 
Shimbashi,  Minato-ku,  Tokyo,  105  Japan 
Quantum  Corp.,  1804  McCarthy  Boulevard, 
Milpitas,  California  95035 
Seagate  Technology,  Inc.,  920  Disc  Drive, 
Scotts  Valley,  California  95066 
Toshiba  Corp.,  1-1-1  Shibaura,  Minato-ku, 
Tokyo  105 
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Tosoh  Cotp.,  7-7  Akasaka  1-chome,  Minato- 
Ku,  Tokyo,  Japan  107 

Trace  Storage  Technology  Corp.,  #8  R&D  First 
Road,  Sd-based  Ind.  Park,  Hsinchu, 

Taiwan 

Western  Digital  Corp.,  2445  McCabe  Way. 

Irvine,  California  92714 
Yamaha  Corp.,  Basic  Research  & 

Development  Lab,  203  Matsunokijima. 
Toyooka,  Mura,  Iwatogun,  Shizuokaken. 
438-01  Japan. 

(c)  John  M.  Whealan,  Esq.,  Office  of 
Unfair  Import  Investigations,  U.S. 
International  Trade  Commission,  500  E 
Street  SW„  room  401P,  Washington. 

D.C.  20436,  who  shall  be  the 
Commission  investigative  attorney, 
party  to  this  investigation;  and 
(3)  For  the  investigation  so  instituted, 
Janet  D.  Saxon.  Chief  Administrative 
Law  Judge,  U.S.  International  Trade 
Commission,  shall  designate  the 
presiding  administrative  law  judge. 

Responses  to  the  complaint  and  the 
notice  of  investigation  must  be 
submitted  by  the  named  respondents  in 
accordance  with  section  210.21  of  the 
Commission’s  Interim  Rules  of  Practice 
and  Procedure,  19  CFR  §  210.21. 
Pursuant  to  §§  201.16(d)  and  210.21(a) 
of  the  Commission ’s  Rules,  19  CFR 
201.16(d)  and  210.21(a),  such  responses 
will  be  considered  by  the  Commission 
if  received  not  later  than  20  days  after 
the  date  of  service  of  the  complaint. 
Extensions  of  time  for  submitting 
responses  to  the  complaint  will  not  be 
granted  unless  good  cause  therefor  is 
shown. 

Failure  of  a  respondent  to  file  a  timely 
response  to  each  allegation  in  the 
complaint  and  in  this  notice  may  be 
deemed  to  constitute  a  waiver  of  the 
right  to  appear  and  contest  the 
allegations  of  the  complaint  and  this 
notice,  and  to  authorize  the 
administrative  law  judge  and  the 
Commission,  without  further  notice  to 
the  respondent,  to  find  the  facts  to  be  as 
alleged  in  the  complaint  and  this  notice 
and  to  enter  both  an  initial 
determination  and  a  final  determination 
containing  such  findings,  and  may 
result  in  the  issuance  of  a  limited 
exclusion  order  or  a  cease  and  desist 
order  or  both  directed  against  such 
respondent. 

By  order  of  the  Commission. 

Issued:  April  26, 1993. 

Paul  R.  Bard  oe, 

Acting  Secrotary. 

(FR  Doc.  93-10565  Filed  5-4-93;  8:45  am) 
BILUN9  CODE  7D20-02-P 


(Investigation  Ho.  731-TA-539-E  (Final)) 
Uranium  From  Ukraine 

AGENCY:  International  Trade 
Commission. 

ACTION:  Continuation  and  scheduling  of 
a  final  antidumping  investigation. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  continuation  of  final 
antidumping  investigation  No.  731-TA- 
539-E  (Final)  under  section  735(b)  of 
the  Tariff  Act  of  1930  (19  U.S.C. 

1673d(b))  (the  Act)  to  determine 
whether  an  industry  in  the  United 
States  is  materially  injured,  or  is 
threatened  with  material  injury,  or  the 
establishment  of  an  industry  in  the 
United  States  is  materially  retarded,  by 
reason  of  imports  from  Ukraine  of 
uranium,  provided  for  in  subheadings 
2612.10.00,  2844.10.10,  2844.10.20, 
2844.10.50,  and  2844.20.00  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States. 

For  further  information  concerning 
the  conduct  of  this  investigation, 
hearing  procedures,  and  rules  of  general 
application,  consult  the  Commission’s 
Rules  of  Practice  and  Procedure,  part 
201,  subparts  A  through  E  (19  CFR  part 
201),  and  part  207,  subparts  A  and  C  (19 
CFR  part  207). 

EFFECTIVE  DATE:  April  19,  1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Tedford  Briggs  (202-205-3181),  Office 
of  Investigations,  U.S.  International 
Trade  Commission,  500  E  Street  SW., 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission’s  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 

SUPPLEMENTARY  INFORMATION: 
Background 

This  investigation  is  being  continued 
as  a  result  of  notification  by  the 
Department  of  Commerce  that  the 
Government  of  Ukraine  has  terminated 
the  suspension  agreement  on  uranium 
from  Ukraine  and  that  Commerce  has 
resumed  its  antidumping  investigation 
(58  FR  21144,  April  19. 1993). 
Consequently,  the  Commission  is 
continuing  its  investigation. 

Participation  in  the  Investigation  and 
Public  Service  List 

Persons  wishing  to  participate  in  the 
investigation  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
§  201.11  of  the  Commission’s  rules,  not 


later  than  twenty-one  (21)  days  after 
publication  of  this  notice  in  the  Federal 
Register.  The  Secretary  will  prepare  a 
public  service  list  containing  the  names 
and  addresses  of  all  persons,  or  their 
representatives,  who  are  parties  to  this 
investigation  upon  the  expiration  of  the 
period  for  filing  entries  of  appearance. 

Limited  Disclosure  of  Business 
Proprietary  Information  (BPI)  Under  an 
Administrative  Protective  Order  (APO) 
and  BPI  Service  List 

Pursuant  to  §  207.7(a)  of  the 
Commission’s  rules,  the  Secretary  will 
make  BPI  gathered  in  this  final 
investigation  available  to  authorized 
applicants  under  the  APO  issued  in  the 
investigation,  provided  that  the 
application  is  made  not  later  than 
twenty-one  (21)  days  after  the 
publication  of  this  notice  in  the  Federal 
Register.  A  separate  service  list  will  be 
maintained  by  the  Secretary  for  those 
parties  authorized  to  receive  BPI  under 
the  APO. 

Staff  Report 

The  prehearing  start  report  in  this 
investigation  will  be  placed  in  the 
nonpublic  record  on  June  18, 1993,  and 
a  public  version  will  be  issued 
thereafter,  pursuant  to  §  207.21  of  the 
Commission’s  rules. 

Hearing 

The  Commission  will  hold  a  hearing 
in  connection  with  this  investigation 
beginning  at  9:30  a.m.  on  July  1, 1993, 
at  the  U.S.  International  Trade 
Commission  Building.  Requests  to 
appear  at  the  hearing  should  be  filed  in 
writing  with  the  Secretary  to  the 
Commission  on  or  before  June  17, 19So. 
A  nonparty  who  has  testimony  that  may 
aid  the  Commission’s  deliberations  may 
request  permission  to  present  a  short 
statement  at  the  hearing.  All  parties  and 
nonparties  desiring  to  appear  at  the 
hearing  and  make  oral  presentations 
should  attend  a  prehearing  conference 
to  be  held  at  9:30  a.m.  on  June  23,  1993, 
at  the  U.S.  International  Trade 
Commission  Building.  Oral  testimony 
and  written  materials  to  be  submitted  at 
the  public  hearing  are  governed  by 
§§  201.6(b)(2),  201.13(f),  and  207.23(b) 
of  the  Commission’s  rules.  Parties  are 
strongly  encouraged  to  submit  as  early 
in  the  investigation  as  possible  any 
requests  to  present  a  portion  of  their 
hearing  testimony  in  camera. 

Written  Submissions 

Each  party  is  encouraged  to  submit  a 
prehearing  brief  to  the  Commission. 
Prehearing  briefs  must  conform  with  the 
provisions  of  §  207.22  of  the 
Commission’s  rules;  the  deadline  for 
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filing  is  June  25, 1993.  Parties  may  also 
file  written  testimony  in  connection 
with  their  presentation  at  the  hearing,  as 
provided  in  §  207.23(b)  of  the 
Commission’s  rules,  and  posthearing 
briefs,  which  must  conform  with  the 
provisions  of  §  207.24  of  the 
Commission’s  rules.  The  deadline  for 
filing  posthearing  briefs  is  July  12, 1993; 
witness  testimony  must  be  filed  no  later 
than  three  (3)  days  before  the  hearing. 

In  addition,  any  person  who  has  not 
entered  an  appearance  as  a  party  to  the 
investigation  may  submit  a  written 
statement  of  information  pertinent  to 
the  subject  of  the  investigation  on  or 
before  July  12, 1993.  All  written 
submissions  must  conform  with  the 
provisions  of  §  201.8  of  the 
Commission’s  rules;  any  submissions 
that  contain  BPI  must  also  conform  with 
the  requirements  of  §§  201.6,  207.3,  and 
207.7  of  the  Commission’s  rules. 

In  accordance  with  §§  201.16(c)  and 
207.3  of  the  rules,  each  document  filed 
by  a  party  to  the  investigation  must  be 
served  on  all  other  parties  to  the 
investigation  (as  identified  by  either  the 
public  or  BPI  service  list),  and  a 
certificate  of  service  must  be  timely 
filed.  The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Authority:  This  investigation  is  being 
conducted  under  authority  of  the  Tariff  Act 
of  1930,  title  VII.  This  notice  is  published 
pursuant  to  §  207.20  of  the  Commission’s 
rules. 

Issued:  April  26, 1993. 

By  order  of  the  Commission. 

Paul  R.  Bard  os, 

Acting  Secretary. 

[FR  Doc.  93-10566  Filed  5-4-93;  8:45  am) 

BILUNG  CODE  7020-02-P 


INTERSTATE  COMMERCE 
COMMISSION 

Availability  of  Environmental 
Assessments 

Pursuant  to  42  U.S.C.  4332,  the 
Commission  has  prepared  and  made 
available  environmental  assessments  for 
the  proceedings  listed  below.  Dates 
environmental  assessments  are  available 
are  listed  below  for  each  individual 
proceeding. 

To  obtain  copies  of  these 
environmental  assessments  contact  Ms. 
Johnnie  Davis  or  Ms.  Tawanna  Glover- 
Sanders,  Interstate  Commerce 
Commission,  Section  of  Energy  and 
Environment,  room  3219,  Washington, 
DC  20423,  (202)  927-5750  or  (202)  927- 
6245. 


Comments  on  the  following 
assessment  are  due  15  days  after  the 
date  of  availability: 

AB— 167  (Sub.  No.  1114X),  Consolidated 
Rail  Corporation — Abandonment 
Exemption — Between  London  and 
South  Charleston,  Ohio.  EA  available 
4/26/93. 

Comments  on  the  following  assessment 
are  due  30  days  after  the  date  of 
availability: 

Sidney  L.  Strickland,  Jr., 

Secretary. 

[FR  Doc.  93-10603  Filed  5-4-93;  8:45  am) 

BILUNG  CODE  7035-01 -M 


[Finance  Docket  No.  32285] 

Chicago  Central  &  Pacific  Railroad  Co.; 
Trackage  Rights  Exemption;  Illinois 
Central  Railroad  Co. 

Illinois  Central  Rail  Company  (IC)  and 
Chicago  Central  &  Pacific  Railroad 
Company  (CCP)  have  agreed  to  amend 
their  existing  trackage  rights 
agreement.1  The  first  amendment 
provides  for  IC  to  grant  CCP  additional 
local  trackage  rights  between  Hawthorne 
and  Plaines,  in  Will  and  Cook  Counties, 
IL,  and  the  second  amendment  will 
allow  CCP  to  use  a  short  IC  connector 
track  at  LeMoyne  Junction.  The  trackage 
rights  were  to  become  effective  on  April 
23,  1993. 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  the  notice  contains  false 
or  misleading  information,  the 
exemption  is  void  ab  initio.  Petitions  to 
revoke  the  exemption  under  49  U.S.C. 
10505(d)  may  be  filed  at  any  time.  The 
filing  of  a  petition  to  revoke  will  not 
stay  the  transaction.  Pleadings  must  be 
filed  with  the  Commission  and  served 
on;  Myles  L.  Tobin,  455  North  Cityfront 
Plaza  Drive,  Chicago,  IL  60611-5504. 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  affected  by 
the  trackage  rights  will  be  protected 
pursuant  to  Norfolk  and  Western  Ry. 

Co. — Trackage  Rights — BN,  354  I.C.C. 
605  (1978),  as  modified  in  Mendocino 
Coast  Ry.,  Inc. — Lease  and  Operate,  360 
I.C.C.  653  (1980). 

Decided:  April  28, 1993. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 

Sidney  L.  Strickland,  Jr., 

Secretary. 

[FR  Doc.  93-10602  Filed  5-4-93;  8:45  am) 

BILUNG  CODE  7035-01-M 


1  The  existing  trackage  rights  were  acquired  by 
CCP  under  an  exemption  granted  in  Finance  Docket 
No.  30663,  Chicago,  Central  k  Pacific  Railroad 
Company — Purchase  (Portion),  Trackage  Rights,  and 
Securities  Exemption  (not  printed),  served 
December  24, 1985,  notice  published  December  30, 
1985  (50  FR  53206). 


[Finance  Docket  No.  32281] 

Southern  Electric  Railroad  Co.; 
Corporate  Family  Transaction 
Exemption;  Southern  Electric 
Generating  Co. 

Southern  Electric  Railroad  Company 
(SERC)  and  Southern  Electric 
Generating  Company  (SEGCO)  have 
filed  a  verified  notice  to  exempt  a 
transaction  whereby  (1)  SEGCO  will 
convey  to  SERC  all  of  its  rights,  title, 
and  interest  in  certain  properties, 
including  the  approximately  7.5-mile 
Gaston  line  between  CSX 
Transportation  Inc.’s  main  line  near 
Westover,  and  the  Ernest  C.  Gaston 
Electric  Generating  Plant  near 
Wilsonville,  in  Shelby  County,  AL,  and 
(2)  SERC  will  convey  said  properties 
back  to  SEGCO,  retaining  an  exclusive 
easement  interest  therein  for  purposes 
of  rail  carrier  operations  and  rail  line 
maintenance.  The  parties  intend  to 
consummate  the  transaction  on  or  after 
the  April  19, 1993,  effective  date  of  the 
exemption. 

SERC,  Alabama  Power  Company 
(APC),  Georgia  Power  Company  (GPC), 
and  Savannah  Electric  and  Power 
Company  (SE&PC)  are  subsidiaries  of 
The  Southern  Company  (Southern),  a 
public  utility  holding  company.  APC 
and  GPC  each  owns  50  percent  of  the 
stock  of  SEGCO. 

SERC  and  SEGCO  were  granted 
exemptions  to  construct  lines  of 
railroad,  in  Finance  Docket  No.  31972, 
Southern  Electric  Railroad  Company — 
Construction  Exemption — Jefferson 
County,  AL  (not  printed),  served  March 
17, 1992,  Finance  Docket  No.  32195, 
Southern  Electric  Railroad  Company — 
Construction  Exemption — Effingham 
County,  GA  (not  printed),  served 
January  12, 1993,  and  Finance  Docket 
No.  31498,  Southern  Electric  Generating 
Co. — Petition  for  Exemption — 
Construction  of  a  Rail  Line  in  Shelby 
County,  AL  (not  printed),  served 
September  19, 1989.  SERC  and  SEGCO 
are,  therefore,  carriers  subject  to 
Commission  jurisdiction.  Since 
Southern,  a  noncarrier,  controls  at  least 
two  carriers,  the  involved  transaction 
requires  Commission  approval  under  49 
U.S.C.  11343(a)(4)  or  exemption  under 
49  U.S.C.  10505. 

This  is  a  transaction  within  a 
corporate  family  under  49  CFR 
1180.2(d)(3)  that  will  not  result  in 
adverse  changes  in  service  levels, 
significant  operational  changes,  or  a 
change  in  the  competitive  balance  with 
carriers  outside  the  corporate  family. 

As  a  condition  to  use  of  this 
exemption,  any  employees  adversely 
affected  by  the  transaction  will  be 
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that  apply  for  funding  in  the  Local  Arts 
Agencies  Program.  This  information  is 
necessary  for  the  accurate,  fair  and 
thorough  consideration  of  competing 
proposal  in  the  review  process. 

Estimated  Number  of  Respondents: 
35. 

Average  Burden  Hours  Per  Response: 
20. 

Total  Estimated  Burden:  7 00. 

Judith  E.  O'Brien, 

Management  Analyst,  Administrative 
Services  Division,  National  Endowment  for 
the  Arts. 

[FR  Doc.  93-10591  Filed  5-^-93;  8:45  am] 

BILUNG  CODE  7537-01 -M 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  Committee  for  Computer  and 
Information  Science  and  Engineering; 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  ann  unces  the  following 
meeting: 

Name:  Advisory  Committee  for  Computer 
and  Information  Science  and  Engineering. 

Dates  and  Times:  May  20, 1993;  8:30  a.m. 
to  5  p.m.  May  21, 1993;  8:30  a.m.  to  2:30  p.m. 

Place:  1800  G  Street,  NW.,  Washington,  DC 
20550,  May  20, 1993 — Room  540;  May  21, 
1993 — Room  543. 

Type  of  Meeting:  Open. 

Contact  Person:  Odessa  Dyson, 
Administrative  Officer,  Office  of  the 
Assistant  Director,  Directorate  for  Computer 
and  Information  Science  and  Engineering, 
National  Science  Foundation,  1800  G  St., 
NW.,  Washington,  DC  20550.  Telephone: 

(202) 357-7936. 

Minutes:  May  be  obtained  from  the  contact 
person  listed  above. 

Purpose  of  Meeting:  To  advise  NSF  on  the 
impact  of  its  policies,  programs  and  activities 
on  the  CISE  community;  to  provide  advice  to 
the  Assistant  Director/CISE  on  issues  related 
to  long  range  planning,  and  to  form  ad  hoc 
subcommittees  to  carry  out  needed  studies 
and  tasks. 

Agenda:  (1)  Discuss  HPCC  (High 
Performance  and  Computing)  and  Nil 
(National  Information  Infrastructure)  program 
activities. 

(2)  Review  status  of  the  Blue  Ribbon  Panel 
on  High  Performance  Computing. 

Dated:  April  30, 1993. 

M.  Rebecca  Winkler, 

Committee  Management  Officer. 

[FR  Doc.  93-10537  Filed  5-4-93;  8:45  am] 
BILLING  CODE  7555-01 -M 


NUCLEAR  REGULATORY 
COMMISSION 

Final  Memorandum  of  Understanding 
Between  the  U.S.  Nuclear  Regulatory 
Commission  and  the  State  of  Arizona 

AGENCY:  U.S.  Nuclear  Regulatory 
Commission. 

ACTION:  Notice. 

SUMMARY:  This  notice  is  to  advise  the 
public  of  the  issuance  of  a  final 
Memorandum  of  Understanding  (MOU) 
between  the  U.S.  Nuclear  Regulatory 
Commission  (NRC)  and  the  State  of 
Arizona.  The  MOU  provides  the  basis 
for  mutually  agreeable  procedures 
whereby  the  State  of  Arizona  may 
utilize  die  NRC  Emergency  Response 
Data  System  (ERDS)  to  receive  data 
during  an  emergency  at  a  commercial 
nuclear  power  plant  in  Arizona.  Public 
comments  were  addressed  in 
conjunction  with  the  MOU  with  the 
State  of  Michigan  published  in  the 
Federal  Register  Vol.  57,  No.  28, 
February  11, 1992. 

EFFECTIVE  DATE:  This  MOU  is  effective 
April  9, 1993. 

ADDRESSES:  Copies  of  all  NRC 
documents  are  available  for  pubic 
inspection  and  copying  for  a  fee  in  the 
NRC  Public  Document  Room,  2120  L 
Street,  NW.  (Lower  Level),  Washington, 
DC. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
R.  Jolicoeur  or  Eric  Weinstein,  Office  for 
Analysis  and  Evaluation  of  Operational 
Data,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
Telephone  (301)  492-4155  or  (301)  492- 
7836. 

This  attached  MOU  is  intended  to 
formalize  and  define  the  manner  in 
which  the  NRC  will  cooperate  with  the 
State  of  Arizona  to  provide  data  related 
to  plant  conditions  during  emergencies 
at  commercial  nuclear  power  plants  in 
Arizona. 

Dated  at  Rockville,  Maryland,  this  23rd  day 
of  April,  1993. 

For  the  U.S.  Nuclear  Regulatory 
Commission. 

James  M.  Taylor, . 

Executive  Director  for  Operations. 

Agreement  Pertaining  to  the  Emergency 
Response  Data  System  Between  the 
State  of  Arizona  and  the  U.S.  Nuclear 
Regulatory  Commission 

I.  Authority 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  and  the  State  of 
Arizona  enter  into  this  Agreement  under 
the  authority  of  section  274i  of  the 
Atomic  Energy  Act  of  1954,  as  amended. 


Arizona  recognizes  the  Federal 
Government,  primarily  the  NRC,  as 
having  the  exclusive  authority  and 
responsibility  to  regulate  the 
radiological  and  national  security 
aspects  of  the  construction  and 
operation  of  nuclear  production  or 
utilization  facilities,  except  for  certain 
authority  over  air  emissions  granted  to 
States  by  the  Clean  Air  Act. 

II.  Background 

A.  The  Atomic  Energy  Act  of  1954,  as 
amended,  and  the  Energy 
Reorganization  Act  of  1974,  as 
amended,  authorize  the  Nuclear 
Regulatory  Commission  (NRC)  to  license 
and  regulate,  among  other  activities,  the 
manufacture,  construction,  and 
operation  of  utilization  facilities 
(nuclear  power  plants)  in  order  to  assure 
common  defense  and  security  and  to 
protect  the  public  health  and  safety, 
Under  these  statutes,  the  NRC  is  the 
responsible  agency  regulating  nuclear 
power  plant  safety. 

B.  NRC  believes  that  its  mission  to 
protect  the  public  health  and  safety  can 
be  served  by  a  policy  of  cooperation 
with  State  governments  and  has 
formally  adopted  a  policy  statement  on 
“Cooperation  with  States  at  Commercial 
Nuclear  Power  Plants  and  Other  Nuclear 
Production  or  Utilization  Facilities”  (54 
FR  7530,  February  22, 1989).  The  policy 
statement  provides  thaf  NRC  will 
consider  State  proposals  to  enter  into 
instruments  of  cooperation  for  certain 
programs  when  these  programs  have 
provisions  to  ensure  close  cooperation 
with  NRC.  This  agreement  is  intended 
to  be  consistent  with,  and  implement 
the  provisions  of  the  NRC’s  policy 
statement. 

C.  NRC  fulfills  its  statutory  mandate 
to  regulate  nuclear  power  plant  safety 
by,  among  other  things,  responding  to 
emergencies  at  licensee’s  facilities, 
monitoring  the  status  and  adequacy  of 
the  licensee’s  responses  to  emergency 
situations. 

D.  Arizona  fulfills  its  statutory 
mandate  to  provide  for  preparedness, 
response,  mitigation,  and  recovery  in 
the  event  of  an  accident  at  a  nuclear 
power  plant  through  the  State  of 
Arizona/Maricopa  County  Fixed 
Nuclear  Facility  Emergency  Response 
Off-Site  Plan. 

III.  Scope 

A.  This  Agreement  defines  the  way  in 
which  NRC  and  Arizona  will  cooperate 
in  planning  and  maintaining  the 
capability  to  transfer  reactor  plant  data 
via  the  Emergency  Response  Data 
System  during  emergencies  at  nuclear 
power  plants,  in  the  State  of  Arizona. 
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B.  It  is  understood  by  the  NRC  and  the 
State  of  Arizona  that  ERDS  data  will 
only  be  transmitted  by  a  licensee  during 
emergencies  classified  at  the  Alert  level 
or  above,  during  scheduled  tests,  or 
during  exercises  when  available. 

C.  Nothing  in  this  Agreement  is 
intended  to  restrict  or  expand  the 
statutory  authority  of  NRC,  the  State  of 
Arizona,  or  to  affect  or  otherwise  alter 
the  terms  of  any  agreement  in  effect 
under  the  authority  of  section  274b  of 
the  Atomic  Energy  Act  of  1954,  as 
amended;  nor  is  anything  in  this 
Agreement  intended  to  restrict  or 
expand  the  authority  of  the  State  of 
Arizona  on  matters  not  within  the  scope 
of  this  Agreement. 

D.  Nothing  in  this  Agreement  confers 
upon  the  State  of  Arizona  authority  to 
(1)  interpret  or  modify  NRC  regulations 
and  NRC  requirements  imposed  on  the 
licensee;  (2)  take  enforcement  actions; 

(3)  issue  confirmatory  letters;  (4)  amend, 
modify,  or  revoke  a  license  issued  by 
NRC;  or  (5)  direct  or  recommend 
nuclear  power  plant  employees  to  take 
or  not  to  take  any  action.  Authority  for 
all  such  actions  is  reserved  exclusively 
to  the  NRC. 

IV.  NBC's  General  Responsibilities 

Under  this  agreement,  NRC  is 

responsible  for  maintaining  the 
Emergency  Response  Data  System 
(ERDS).  ERDS  is  a  system  designed  to 
receive,  store,  and  retransmit  data  from 
in-plant  data  systems  at  nuclear  power 
plants  during  emergencies.  The  NRC 
will  provide  user  access  to  ERDS  data  to 
one  user  terminal  for  the  State  of 
Arizona  during  emergencies  at  nuclear 
power  plants  which  have  implemented 
an  ERDS  interface  and  for  which  any 
portion  of  the  plant’s  10  mile 
Emergency  Planning  Zone  (EPZ)  lies 
within  the  State  of  Arizona.  The  NRC 
agrees  to  provide  unique  software 
already  available  to  NRC  (not 
commercially  available)  that  was 
developed  under  NRC  contract  for 
configuring  the  ERDS  workstation. 

V.  State  of  Arizona  General 
Responsibilities 

A.  Arizona  will,  in  cooperation  with 
the  NRC,  establish  a  capability  to 
receive  ERDS  data.  To  this  end,  Arizona 
will  provide  the  necessary  computer 
hardware  and  commercially  licensed 
software  required  for  ERDS  data  transfer 
to  users. 

B.  Arizona  agrees  not  to  use  ERDS  to 
access  data  from  nuclear  power  plants 
for  which  a  portion  of  the  10  mile 
Emergency  Planning  Zone  does  not  fall 
within  its  State  Boundary. 

C.  For  the  purpose  of  minimizing  the 
impact  on  plant  operators,  clarification 


of  ERDS  data  will  be  pursued  through 
the  NRC. 

VI.  Implementation 

Arizona  and  the  NRC  agree  to  work  in 
concert  to  assure  that  the  following 
communications  and  information 
exchange  protocol  regarding  the  NRC 
ERDS  are  followed. 

A.  Arizona  and  the  NRC  agree  in  good 
faith  to  make  available  to  each  other 
information  within  the  intent  and  scope 
of  this  Agreement. 

B.  NRC  and  Arizona  agree  to  meet  as 
necessary  to  exchange  information  on 
matters  of  common  concern  pertinent  to 
this  Agreement.  Unless  otherwise 
agreed,  such  meetings  will  be  held  in 
the  NRC  Operations  Center.  The  affected 
utilities  will  be  kept  informed  of 
pertinent  information  covered  by  this 
Agreement. 

C.  To  preclude  the  premature  public 
release  of  sensitive  information,  NRC 
and  Arizona  will  protect  sensitive 
information  to  the  extent  permitted  by 
the  Federal  Freedom  of  Information  Act, 
the  State  Freedom  of  Information  Act, 

10  CFR  2.790,  and  other  applicable 
authority. 

D.  NRC  will  conduct  periodic  tests  of 
licensee  ERDS  data  links.  A  copy  of  the 
test  schedule  will  be  provided  to 
Arizona  by  the  NRC.  Arizona  may  test 
its  ability  to  access  ERDS  data  during 
these  scheduled  tests,  or  may  schedule 
independent  tests  of  the  State  link  with 
the  NRC. 

E.  NRC  will  provide  access  to  ERDS 
for  emergency  exercises  with  reactor 
units  capable  of  transmitting  exercise 
data  to  ERDS.  For  exercises  in  which  the 
NRC  is  not  participating,  Arizona  will 
coordinate  with  NRC  in  advance  to 
ensure  ERDS  availability.  NRC  reserves 
the  right  to  preempt  ERDS  use  for  any 
exercise  in  progress  in  the  event  of  an 
actual  event  at  any  licensed  nuclear 
power  plant. 

VII.  Contacts 

A.  The  principal  senior  management 
contacts  for  this  Agreement  will  be  the 
Director,  Division  of  Operational 
Assessment,  Office  for  Analysis  and 
Evaluation  of  Operational  Data,  and  the 
Director,  Arizona  Radiation  Regulatory 
Agency.  These  individuals  may 
designate  appropriate  staff 
representatives  for  the  purpose  of 
administering  this  Agreement. 

B.  Identification  of  these  contacts  is 
not  intended  to  restrict  communication 
between  NRC  and  Arizona  Radiation 
Regulatory  Agency  staff  members  on 
technical  and  other  day-to-day 
activities. 


VIII.  Resolution  of  Disagreements 

A.  If  disagreements  arise  about 
matters  within  the  scope  of  this 
Agreement,  NRC  and  Arizona  will  work 
together  to  resolve  these  differences. 

B.  Resolution  of  differences  between 
the  State  and  NRC  staff  over  issues 
arising  out  of  this  Agreement  will  be  the 
initial  responsibility  of  the  NRC 
Division  of  Operational  Assessment 
management. 

C.  Differences  which  cannot  be 
resolved  in  accordance  with  Sections 

VIII.  A  and  VIII.B  will  be  reviewed  and 
resolved  by  the  Director,  Office  for 
Analysis  and  Evaluation  of  Operational 
Data. 

D.  The  NRC's  General  Counsel  has  the 
final  authority  to  provide  legal 
interpretation  of  the  Commissions 
regulations. 

IX.  Effective  Date 

This  Agreement  will  take  effect  after 
it  has  been  signed  by  both  parties. 

X.  Duration 

A  formal  review,  not  less  than  1  year 
after  the  effective  date,  will  be 
performed  by  the  NRC  to  evaluate 
implementation  of  the  Agreement  and 
resolve  any  problems  identified.  This 
Agreement  will  be  subject  to  periodic 
reviews  and  may  be  amended  or 
modified  upon  written  agreement  by 
both  parties,  and  may  be  terminated 
upon  30  days  written  notice  by  either 
party. 

XI.  Separability 

If  any  provision(s)  of  this  Agreement, 
or  the  application  of  any  provision(s)  to 
any  person  or  circumstances  is  held 
invalid,  the  remainder  of  this 
Agreement  and  the  application  of  such 
provisions  to  other  persons  or 
circumstances  will  not  be  affected. 

Dated:  January  6, 1993. 

For  The  U.S.  Nuclear  Regulatory 
Commission. 

James  M.  Taylor, 

Executive  Director  for  Operations. 

Dated:  April  9, 1993. 

For  The  State  of  Arizona. 

Aubrey  V.  Godwin, 

Director,  Arizona  Radiation  Regulatory 
Agency. 

(FR  Doc.  93-10343  Filed  5-4-93;  8:45  am) 

BILUNG  CODE  75&O-01-M 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Excepted  Service 

AGENCY:  Office  of  Personnel 
Management. 
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ACTION:  Notice. 


SUMMARY:  This  gives  notice  of  positions 
placed  or  revoked  under  Schedules  A 
and  B,  and  placed  under  Schedule  C  in 
the  excepted  service,  as  required  by 
Civil  Service  Rule  VI,  Exceptions  from 
the  Competitive  Service. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sherry  Turpenoff,  (202)  606-0950. 
SUPPLEMENTARY  INFORMATION:  The  Office 
of  Personnel  Management  published  its 
last  monthly  notice  updating  appointing 
authorities  established  or  revoked  under 
the  Excepted  Service  provisions  of  5 
CFR  part  213  on  April  12, 1993  (58  FR 
19145).  Individual  authorities 
established  or  revoked  under  Schedules 
A  and  B  and  established  under 
Schedule  C  between  March  1  and  March 
31, 1993,  appear  in  the  listing  below.. 
Future  notices  will  be  published  on  the 
fourth  Tuesday  of  each  month,  or  as 
soon  as  possible  thereafter.  A 
consolidated  listing  of  all  authorities  as 
of  June  30, 1993,  will  also  be  published. 

Schedule  A 

The  following  exceptions  were 
established: 

Department  of  Health  and  Human 
Services 

Not  to  exceed  200  staff  positions,  GS- 
15  and  below,  in  the  Office  of  Refugee 
Health,  Public  Health  Service,  for  an 
emergency  staff  to  provide  health 
related  services  to  Haitian  entrants. 
Effective  March  8, 1993. 

Department  of  Defense 

Not  to  exceed  400  positions  in  the 
Central  Imagery  Office,  Office  of  the 
Secretary  of  Defense.  Effective  March 
29,  1993. 

Schedule  B 

No  Schedule  B  authorities  were 
established  or  revoked  during  March 
1993. 

Schedule  C 

Action 

Special  Assistant  for  Congressional 
Liaison  to  the  Director  of  ACTION. 
Effective  March  15, 1993. 

Arms  Control  and  Disarmament  Agency 

Special  Assistant  to  the  Director. 
Effective  March  22, 1993. 

Special  Assistant  to  the  Director  of 
Public  Affairs.  Effective  March  22, 1993. 

Commission  on  Civil  Rights 

Special  Assistant  to  the 
Commissioner.  Effective  March  29, 

1993. 


Special  Assistant  to  the 
Commissioner.  Effective  March  29, 

1993. 

Commission  on  National  and 
Community  Service 

Staff  Assistant  to  the  Executive 
Director.  Effective  March  4, 1993. 

Staff  Assistant  to  the  Executive 
Director.  Effective  March  4, 1993. 

Staff  Assistant  to  the  Executive 
Director.  Effective  March  4, 1993. 

Department  of  Agriculture 

Speech  Writer  to  the  Director,  Office 
of  Public  Affairs.  Effective  March  3, 

1993. 

Confidential  Assistant  to  the  Assistant 
Secretary  for  Congressional  Relations. 
Effective  March  11, 1993. 

Confidential  Assistant  to  the  Director, 
Public  Liaison.  Effective  March  11, 

1993. 

Confidential  Assistant  to  the  Deputy 
Director,  Office  of  the  Executive 
Secretariat.  Effective  March  18, 1993. 

Staff  Assistant  to  the  Assistant 
Secretary  for  Congressional  Relations. 
Effective  March  23, 1993. 

Confidential  Assistant  to  the  Deputy 
Director,  Office  of  Public  Affairs. 
Effective  March  23, 1993. 

Confidential  Assistant  to  the  Assistant 
Secretary  for  Congressional  Relations. 
Effective  March  23, 1993. 

Staff  Assistant  to  the  Secretary  of 
Agriculture.  Effective  March  23, 1993. 

Confidential  Assistant  to  the  Assistant 
Secretary  for  Administration.  Effective 
March  29. 1993. 

Confidential  Assistant  to  the  Assistant 
Secretary  for  Congressional  Relations. 
Effective  March  29, 1993. 

Confidential  Assistant  to  the  Director, 
Office  of  Public  Affairs.  Effective  March 
29, 1993. 

Department  of  Commerce 

Confidential  Assistant  to  the  Director 
of  Public  Affairs.  Effective  March  1, 
1993. 

Director  of  Scheduling  to  the 
Counselor  to  the  Secretary  and  Chief  of 
Staff.  Effective  March  1, 1993. 

Executive  Assistant  to  the  Secretary. 
Effective  March  1, 1993. 

Private  Chauffeur  to  the  Secretary. 
Effective  March  1, 1993. 

Special  Assistant  to  the  Deputy 
Assistant  Secretary  for  White  House 
Liaison.  Effective  March  9, 1993. 

Confidential  Assistant  to  the  Deputy 
Assistant  Secretary  for  White  House 
Liaison.  Effective  March  9. 1993. 

Confidential  Assistant  to  the  Director, 
Office  of  Business  Liaison.  Effective 
March  11, 1993. 

Speechwriter  to  the  Director  of  Public 
Affairs.  Effective  March  15, 1993. 


Special  Assistant  and  Chief  of 
Protocol  to  the  Chief  of  Staff.  Effective 
March  15, 1993. 

Special  Assistant  to  the  Director  of 
Public  Affairs.  Effective  March  29, 1993. 

Special  Assistant  to  the  Deputy 
Assistant  Secretary  for 
Intergovernmental  Affairs,  Effective 
March  31, 1993. 

Department  of  Education 

Special  Assistant  to  the  Secretary  of 
Education.  Effective  March  16,  1993. 

Special  Assistant  to  the  Secretary  of 
Education.  Effective  March  16, 1993. 

Confidential  Assistant  to  the  Assistant 
Secretary  for  Intergovernmental  and 
Interagency  Affairs.  Effective  March  29, 
1993. 

Special  Assistant  to  the  Assistant 
Secretary  for  Intergovernmental  and 
Interagency  Affairs.  Effective  March  29, 
1993. 

Confidential  Assistant  to  the  Assistant 
Secretary  for  Intergovernmental  and 
Interagency  Affairs.  Effective  March  29, 
1993. 

Department  of  Energy 
Staff  Assistant  to  the  Chief  of  Staff. 
Effective  March  31, 1993. 

Staff  Assistant  to  the  Director,  Office 
of  Public  Affairs.  Effective  March  31, 
1993. 

Special  Assistant  to  the  Chief  of  Staff. 
Effective  March  31, 1993. 

Director,  Office  of  Scheduling  and 
Logistics  to  the  Secretary  of  Energy. 
Effective  March  31, 1993. 

Department  of  the  Interior 
Deputy  Director  to  the  Director  of 
Communications.  Effective  March  29, 
1993. 

Special  Assistant  to  the  Assistant  to 
the  Secretary.  Effective  March  29, 1993. 

Special  Assistant  to  the  Assistant  to 
the  Secretary.  Effective  March  29, 1993. 

Special  Assistant  to  the  Assistant 
Secretary  for  Policy,  Management  and 
Budget.  Effective  March  29, 1993. 

Deputy  Scheduler  to  the  Assistant  to 
the  Secretary.  Effective  March  29, 1993. 

Deputy  Director  for  Senate  Liaison  to 
the  Assistant  to  the  Secretary,  Office  of 
Congressional  and  Legislative  Affairs. 
Effective  March  30, 1993. 

Deputy  Director  for  House  Liaison  to 
the  Assistant  to  the  Secretary,  Office  of 
Congressional  and  Legislative  Affairs. 
Effective  March  31. 1993. 

Department  of  Justice 

Attorney  Advisor  to  the  Assistant 
Attorney  General.  Effective  March  1, 
1993. 

Department  of  Labor 

Special  Assistant  to  the  Chief 
Economist.  Effective  March  29. 1993. 
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Special  Assistant  to  the  Chief  of  Staff. 
Effective  March  29, 1993. 

Department  of  Transportation 

Special  Assistant  to  the  Secretary  of 
Transportation.  Effective  March  22, 

1993. 

Department  of  Treasury 

Special  Assistant  to  the  Deputy 
Secretary  of  the  Treasury.  Effective 
March  1. 1993. 

Confidential  Assistant  to  the  Deputy 
Secretary  of  the  Treasury.  Effective 
March  1, 1993. 

Staff  Assistant  to  the  Director,  Office 
of  Public  Affairs.  Effective  March  8, 

1993. 

Public  Affairs  Specialist  to  the 
Assistant  Secretary  for  Public  Affairs 
and  Public  Liaison.  Effective  March  8, 
1993. 

Director,  Office  of  Business  Liaison  to 
the  Deputy  Assistant  Secretary  (Public 
Liaison).  Effective  March  8, 1993. 

Executive  Assistant  to  the  Secretary  of 
the  Treasury.  Effective  March  18, 1993. 

Confidential  Assistant  to  the  Secretary 
of  the  Treasury.  Effective  March  18, 

1993. 

Review  Officer  to  the  Executive 
Secretary.  Effective  March  22, 1993. 

Public  Affairs  Specialist  to  the 
Assistant  Secretary  (Public  Affairs  and 
Public  Liaison).  Effective  March  22, 

1993. 

Director,  Scheduling  and  Advance  to 
the  Counselor  to  the  Secretary  and  Chief 
of  Staff.  Effective  March  23,  1993. 

Special  Assistant  (Personnel)  to  the 
Counselor  to  the  Secretary  and  Chief  of 
Staff.  Effective  March  23, 1993. 

Special  Assistant  to  the  Assistant 
Secretary  for  Legislative  Affairs. 

Effective  March  29, 1993. 

Department  of  Veterans  Affairs 

Special  Assistant  to  the  Secretary  of 
Veterans  Affairs.  Effective  March  3, 

1993. 

Special  Assistant  to  the  Assistant 
Secretary  for  Congressional  Affairs. 
Effective  March  18, 1993. 

Environmental  Protection  Agency 

Special  Assistant  to  the 
Administrator.  Effective  March  29, 

1993. 

Special  Assistant  to  the 
Administrator.  Effective  March  29, 

1993. 

Office  of  Science  and  Technology  Policy 

Confidential  Assistant  to  the  Director. 
Effective  March  31, 1993. 

United  States  Information  Agency 

Staff  Assistant  to  the  Chief  of  Staff  to 
the  Director.  Effective  March  30, 1993. 


Authority:  5  U.S.C.  3301  and  3302;  E.O. 
10577,  3  CFR  1954-1958  Comp.,  P.  218 
Office  of  Personnel  Management. 

Patricia  W.  Lattimore, 

Acting  Deputy  Director. 

|FR  Doc.  93-10516  Filed  5-1-93;  8:45  am) 
BILUNG  CODE  8325-01 -M 


Hispanic  Federal  Employment 
Advisory  Group;  Meeting 

AGENCY:  Office  of  Personnel 
Management. 

ACTION:  Notice  of  open  meeting. 


SUMMARY:  According  to  the  provisions  of 
section  10  of  the  Federal  Advisory 
Committee  Act  (Public  Law  92—463), 
notice  is  hereby  given  that  the  second 
meeting  of  the  Hispanic  Federal 
Employment  Advisory  Group  will  be 
held  at  the  time  and  place  shown  below: 

Date:  May  25,  1993, 1:30  p.m. 

Place:  Tarantella  Ballroom,  Holiday 
Inn — Rivarwalk,  217  N.  St.  Mary’s 
Street,  San  Antonio,  Texas 
Agenda:  The  focus  of  the  May  25th 
meeting  will  be  the  discussion  of 
recommendations  made  by  the  three 
subcommittees  and  presentation  of 
proposals  by  National  Image,  Inc. 

FOR  FURTHER  INFORMATION  CONTACT: 

Fran  Lopes,  Assistant  Director  for 
Affirmative  Recruiting  and 
Employment,  Office  of  Personnel 
Management,  room  6355, 1900  E  Street, 
NW.,  Washington,  DC  20415. 

SUPPLEMENTARY  INFORMATION:  The 

meeting  is  open  to  the  public.  If  time 
permits,  an  opportunity  will  be 
provided  for  members  of  the  public  in 
attendance  at  the  meeting  to  provide 
their  views.  Persons  wishing  to  address 
the  Advisory  Group  orally  at  the 
meeting  should  submit  a  written  request 
no  later  than  the  close  of  business  on 
May  10, 1993. 

The  request  must  include  the  name 
and  address  of  the  person  wishing  to 
appear,  the  capacity  in  which  the 
appearance  will  be  made,  a  short 
summary  of  the  intended  presentation, 
and  the  amount  of  time  desired. 

Office  of  Personnel  Management. 

Patricia  W.  Lattimore,  - 
Acting  Deputy  Director. 

[FR  Doc.  93-10515  Filed  5-4-93;  8:45  am) 

BILUNG  CODE  6325-01 -M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-32218;  File  No.  SR-CSE- 
93-04) 

Self-Regulatory  Organizations;  Filing 
and  Immediate  Effectiveness  of 
Proposed  Rule  Change  by  the 
Cincinnati  Stock  Exchange,  Inc., 
Relating  to  the  Odd-Lot  Transaction 
Fee  Imposed  on  Exchange  Members 

April  26,  1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  March  30, 1993,  as 
amended  on  April  20, 1993,  the 
Cincinnati  Stock  Exchange,  Inc.  ("CSE” 
or  "Exchange”)  filed  with  the  Securities 
and  Exchange  Commission 
("Commission”)  the  proposed  rule 
change  as  described  in  Items  I,  II  and  III 
"below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CSE  proposes  to  amend  the 
Exchange’s  odd-lot  fee  Rule  11.10  (j),  by 
providing  members  with  credits  for 
round-lot  transactions  which  could 
lower  their  odd-lot  fee  to  the  minimum 
charge  of  $0.10  per  odd-lot  trade. 

The  following  is  the  text  of  the 
proposed  fee  changes  (new  material 
italicized): 

Rule  11.10  National  Securities  Trading 
System  Fees 

(a)-(c)  No  Change. 

(j)  The  charge  for  any  odd-lot  trade 
shall  be  S0.50.1 

A  credit  of  $0.50  shall  be  earned 
against  the  odd-lot  charge  for  every  four 
round-lot  transactions  executed  on  the 
Exchange  and  printed  by  the  CSE  on  the 
Consolidated  Tape.  Notwithstanding  the 
foregoing  credit,  there  shall  be  a 
minimum  charge  of  $0.10  per  odd-lot 
trade. 

(k)  through  (1)  No  Change. 

II.  Self  Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 


1  The  original  CSE  filing  erroneously  cited  (j)  as: 
"The  odd-lot  charge  shall  be  $0.50  per  trade".  This 
was  corrected  by  way  of  telephone  conversation 
between  Robert  P.  Ackennann,  Vice  President 
Regulatory  Services,  CSE  and  Cheryl  Evans-Dunfee, 
Attorney,  Exchange  Branch,  Division  of  Market 
Regulation,  Commission,  April  20, 1993. 
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statements  concerning  the  purpose  of, 
and  basis  for,  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(1)  Purpose 

The  Board  of  Directors  (“Board”) 
determined  that  the  imposition  of  the 
fee  of  $0.50  per  odd-lot  transaction 
implemented  in  August  1992  2  was  not 
in  the  best  interests  of  the  Exchange  and 
that  the  fee  should  be  modified  to  reflect 
the  overall  business  each  firm  transacts 
on  the  Exchange.  Therefore,  the  Board 
determined  that  a  system  of  credits 
should  be  awarded  to  members  based 
upon  the  amount  of  round-lot 
transactions  they  execute  on  the  CSE. 

As  a  result  of  the  credit  system,  for 
every  four  round-lot  CSE  CT  3 
transactions  that  a  member  executes,  the 
member  will  receive  a  credit  of  $0.50 
that  will  be  applied  against  the 
member’s  total  odd-lot  charge  for  that 
month.  However,  the  minimum  odd-lot 
charge  for  each  month  shall  never  be 
lower  that  $.10  per  odd-lot  transaction. 

For  example,  assume  the  member 
executed  1,000  round-lot  orders  that 
were  CSE  CT  transactions  and  also 
executed  300  odd-lot  orders  on  the  CSE 
during  the  month.  Taking  the  1,000 
transactions  divided  by  4  equals  250 
which  is  the  number  of  $0.50  odd-lot 
credits  applied  to  the  member’s  total 
odd-lot  charge.  Therefore,  the  member 
has  earned  a  credit  of  $125.00  for  the 
month.  The  total  odd-lot  charge,  pre- 
credits,  is  300  trades  times  $0.50  or 
$150.00  for  the  month.  After  applying 
the  credits,  the  members  odd-lot  charge 
would  be  $25.00,  however,  applying  the 


2  See  Securities  Exchange  Act  Release  No.  31351 
(October  23. 1992).  57  FR  49201  (October  30, 1992) 
(notice  of  filing  and  immediate  effectiveness  of  File 
No.  SR-CSE-92-9). 

3  The  “CT” — Consolidated  Tape,  operated  by  the 
Consolidated  Tape  Association  ("CTA”),  compiles 
current  last  sale  reports  in  certain  listed  securities 
from  all  exchanges  and  market  makers  trading  such 
securities  and  disseminates  these  reports  to  vendors 
on  a  consolidated  basis.  The  CTA  is  comprised  of 
the  New  York,  American,  Boston,  Cincinnati, 
Midwest,  Pacific,  and  Philadelphia  Stock 
Exchanges,  as  well  as  the  Chicago  Board  Options 
Exchange  and  the  National  Association  of  Securities 
Dealers.  Inc.  See  Securities  Exchange  Act  Release 
No.  21583  (December  18. 1984),  50  FR  730  (January 

7.  1985). 


minimum  odd-lot  charge  of  $0.10  per 
odd-lot  makes  the  member’s  actual 
monthly  charge  $30.00  (300  odd-lot 
trades  at  $0.10  per  odd  lot). 

The  credits  only  apply  for  trades  that 
month  and  do  not  accumulate.  Credits 
will  also  be  earned  for  any  mixed-lot 
transactions. 

(2)  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  section  6(b)  of  the  Act 
in  general  and  furthers  the  objectives  of 
section  6(b)(5)  in  particular  in  that  it 
complies  with  the  Exchange’s  ability  to 
equitably  allocate  reasonable  dues,  fees 
and  other  charges  among  its  members 
and  other  persons  using  its  sendees. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  CSE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self -Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the  Proposed 
Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  establishes 
or  changes  a  due,  fee,  or  other  charge 
imposed  by  the  Exchange  and  therefore 
has  become  effective  pursuant  to  section 
19(b)(3)(A)  of  the  Act  and  subparagraph 
(e)  of  Rule  19b-4  thereunder.  At  any 
time  within  60  days  of  the  filing  of  such 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  purposes  of  the 
Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 


these  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Section,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  CSE.  All  submissions 
should  refer  to  File  No.  SR-CSE-93-04 
and  should  be  submitted  by  May  26, 
1993. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.4 

Johnathan  G.  Katz, 

Secretary. 

IFR  Doc.  93-10598  Filed  5-4  -93;  8:45  ami 
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[Release  No.  34-32235;  File  No.  SR-NASD- 
93-18] 

Self-Regulatory  Organizations; 
Proposed  Rule  Change  by  National 
Association  of  Securities  Dealers,  Inc., 
Relating  to  Autoquote  Policy  for  the 
Nasdaq  Market 

April  29, 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  April  19, 1993, 1 
the  National  Association  of  Securities 
Dealers,  Inc.  (“NASD”  or  “Association”) 
filed  with  the  Securities  and  Exchange 
Commission  (“Commission”  or  "SEC”) 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Association  is  extending  a  policy 
banning  the  automated  update  of 
quotations  by  market  makers  in  the 
Nasdaq  system.  This  policy  prohibits 
systems  known  as  “autoquote”  systems 
from  effecting  automated  quote  updates 
or  tracking  of  inside  quotations  in  the 
Nasdaq  system,  with  two  exceptions. 
Automated  updating  of  quotations  is 
permitted  when  the  update  is  in 
response  to  an  execution  in  the  security 
by  that  firm  (such  as  execution  of  an 


4 17  CFR  200.30-3(a)(12)  (1991). 

1  The  NASD  originally  filed  the  proposed  rule 
change  on  March  25, 1993.  On  April  19,  the  NASD 
filed  Amendment  No.  1  to  the  proposal,  which 
states  that  the  Association's  Policy  Statement  on 
autoquoting  will  be  included  in  the  NASD  Manual 
at  Schedule  D  to  the  ByLaws.  Part  VI,  (CCH)  11818 
and  Part  VD,  (CCH)  11828. 
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order  that  partially  fills  a  market 
maker’s  quotation  size)  or  when  it 
requires  a  physical  entry  (such  as  a 
manual  entry  to  the  market  maker's 
internal  system  which  then 
automatically  forwards  the  update  to  the 
Nasdaq  system).  This  ban  is  necessary  to 
offset  the  negative  impact  on  the 
capacity  and  operation  of  the  Nasdaq 
system  of  certain  autoquote  techniques 
that  track  changes  to  the  inside 
quotation  in  Nasdaq  and  automatically 
react  by  generating  another  quote  to 
keep  the  market  maker’s  quote  away 
from  the  best  market. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B),  (C)  below,  of  the  most 
significant  aspects  of  such  statements. 

(A)  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  1990,  the  Commission  approved  a 
policy  banning  autoquoting  in  the 
Nasdaq  system  for  a  period  of  one  year, 
and  subsequently  extended  the  policy 
for  another  six  months.2  The  policy 
prohibited  systems  known  as 
“autoquote”  systems  from  effecting 
automated  quotation  updates  or  tracking 
of  inside  quotations  in  the  Nasdaq 
market  with  two  exceptions:  automated 
update  of  quotations  has  been  permitted 
when  the  update  is  in  response  to  an 
execution  in  the  security  by  that  firm; 
and  automated  update  has  been 
permitted  when  it  requires  a  physical 
entry  to  the  market  maker’s  internal 
system  which  then  automatically 
forwards  the  update  to  the  Nasdaq 
system. 

In  effect  this  policy  prohibits 
autoquote  systems  from  effecting 
automated  quote  updates  or  the  tracking 
away  from  the  inside  quotations  in  the 
Nasdaq  system.  There  currently  are  a 
variety  of  autoquote  systems  employed 
in  the  securities  industry  and  the 
NASD’s  policy  seeks  to  curb  the 
processing  impact  of  such  systems  that 

1  S«e  Securities  Exchange  Act  Ral.  No.  28338 
(August  13. 1990).  55  FR  34636,  approving  File  No. 
SR-NASD-90-5;  and  Securities  F.vchange  Act  Ral. 
No.  29304  (June  13, 1991),  56  FR  28207,  notice  of 
effectiveness  of  File  No.  SR-NASD-91-25. 


track  changes  to  the  inside  quotation  on 
Nasdaq  and  automatically  react  to  keep 
a  market  maker’s  quote  away  from  the 
best  market.  The  NASD  proposes  this 
policy  because  of  the  potential  impact  of 
additional  quotation  traffic  on  the 
capacity  of  the  Nasdaq  system. 

Autoquote  systems  add  to  the  number 
of  quotations  that  Nasdaq  must  process 
because  they  automatically  update 
quotes  in  reaction  to  any  change  to  the 
inside  quote,  regardless  of  whether  the 
change  would  necessitate  an  individual 
update  to  avoid  executions.  For 
example,  if  an  autoquote  system  were 
set  to  keep  the  market  maker’s  quote  Vt 
point  away  from  the  inside,  and  the 
inside  market  of  40— 40Vi  points 
changed  throughout  the  day  at  intervals 
of  Va,  y«,  or  3/fe  points,  the  excess  quotes 
generated  by  the  autoquote  system 
would  generate  extraneous  increased 
processing  volume,  because  the  quote  at 
Vz  point  away  would  still  not  be  the  best 
price  for  the  security.  With  these 
systems  in  place,  quotation  volatility 
and  traffic  would  increase  and  the 
velocity  with  which  quote  updates 
would  be  generated  in  response  to  a 
change  to  the  Nasdaq  inside  quote  may 
have  a  deleterious  impact  on  the 
operation  of  Nasdaq.  The  NASD 
proposal  permits  two  exceptions  to  the 
interim  ban  on  autoquoting — quote 
updates  that  require  a  physical  entry  of 
quotations  and  automated  quote  updates 
in  response  to  an  execution  by  that  firm. 
For  example,  an  automated  quote 
update  would  be  permissible  if  a  market 
maker  had  executed  an  order  that 
partially  filled  its  published  quote  size, 
and  the  automated  update  reflected  a 
different  size.3 

The  NASD  continues  to  be  concerned 
about  the  serious  negative  impact  on 
capacity  of  the  network  in  the  present 
environment  if  autoquoting  were 
permitted,  and  since  December  1991, 
when  the  formal  policy  expired,  has 
asked  members  to  comply  voluntarily 
with  the  policy  on  autoquoting.  The 
NASD  conducted  a  study  in  1991  on  the 
impact  of  autoquoting  upon  the  network 
and  that  study  raised  serious  questions 
of  network  and  system  capacity  and 
determined  that  it  was  not  feasible  to 
permit  autoquoting  within  the  current 
network  architecture  and  band  width. 

3  The  Commission  is  presently  reviewing  a 
proposed  rule  change  by  the  NASD  that,  in  part, 
would  allow  a  market  maker  to  elect  to  have  Nasdaq 
automatically  “refresh*'  its  quotation  once  its 
exposure  limit  has  been  exhausted  on  the  Small 
Order  Execution  System  (“SOES”).  See  Securities 
Exchange  Act  Rel.  No.  32143  (April  14, 1993),  58 
FR  21484  (April  21, 1993),  providing  notice  of  File 
No.  SR-NASD-93-16.  The  NASD  has  represented 
that  its  computer  network  has  the  capacity  to 
handle  the  increased  volume  of  information 
necessary  to  process  this  new  feature. 


The  NASD  would  need  to  substantially 
increase  transmission  speed  and 
Workstation  capacity  to  accommodate 
traffic  levels  that  have  been  forecast  for 
an  autoquote  environment.  The  addition 
of  autoquote  would  be  particularly 
problematic  from  a  network  capacity 
perspective  during  the  planned 
transition  to  a  new  network  architecture 
which  will  take  approximately  two 
years  to  phase  in  for  all  subscribers.  The 
study  also  revealed  that  all  members 
surveyed  indicated  strong  objections  to 
any  kind  of  capability  that  would  allow 
Nasdaq  market  makers  to  automatically 
track  away  from  the  Nasdaq  inside 
quotation  or  another  market  maker’s 
quotation.  In  the  members’  view, 
allowing  automatic  tracking  could 
create  a  “fair-weather”  market  making 
environment  that  would  not  contribute 
to  the  depth  or  liquidity  for  trading  the 
security.  The  NASD  believes,  however, 
that  automation  in  the  securities 
markets  should  be  encouraged,  and  is 
therefore  proposing  to  reevaluate  the 
question  of  eventually  allowing 
autoquoting  in  certain  additional 
prescribed  circumstances.  For  example, 
several  members  believe  that  an 
autoquoting  capability  that  would  keep 
a  market  maker’s  quotation  at  the  inside 
Nasdaq  quote,  thus  reducing  the  need 
for  manual  quote  updates  and  ensuring 
depth  and  liquidity  in  the  securities 
traded  should  be  permitted  as  soon  as 
the  system  is  capable  of  processing  the 
additional  traffic.  The  current  ban  on 
autoquoting  will  provide  the 
opportunity  for  additional  consideration 
of  autoquote  functions  that  will 
facilitate  member  trading  at  the  best 
market  and  for  study  of  the  technology 
required  to  process  the  additional  traffic 
generated.  The  NASD  has  undertaken  a 
major  redesign  of  the  technology  that 
supports  the  Nasdaq  system  which  will 
lead  to  significant  long-term 
improvement  to  the  infrastructure  of 
that  system.  These  improvements,  when 
implemented,  are  believed  capable  of 
providing  enhanced  flexibility  in  the 
accommodation  of  automated  quotation 
changes.  During  this  interim  period, 
however,  allowing  the  potentially 
higher  traffic  rates  as  a  result  of 
autoquoting  is  believed  to  be  imprudent 
and  inconsistent  with  the  NASD’s 
obligation  to  assure  the  continuing 
integrity  of  the  Nasdaq  system. 
Accordingly,  the  NASD  has  determined 
to  extend  the  autoquote  policy  until  the 
migration  effort  to  the  new  Nasdaq 
platforms  has  been  completed, 
scheduled  for  fourth  quarter  1995,  at 
which  time  the  application  of  autoquote 
technology  can  be  reevaluated. 
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The  NASD  believes  the  proposed  rule 
change  is  consistent  with  section 
15A(b)(6)  of  the  Act.  Section  15A(b)(6) 
requires  that  the  rules  of  a  national 
securities  association  be  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing  information  with 
respect  to,  and  facilitating  transactions 
in  securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system  and  in  general  to  protect 
investors  and  die  public  interest.  A  ban 
or  autoquoting  except  in  certain 
prescribed  instances  is  necessary  to 
control  the  negative  effect  of 
autoquoting  on  the  capacity  of  the 
network  and  is  a  reasonable  means  to 
ensure  the  continued  viability  of  the 
Nasdaq  network  and  related  systems. 

(B)  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  NASD  believes  that  the  proposed 
rule  change  will  not  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  purposes  of  the  Act. 

(C)  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Comments  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  NASD  consents,  the 
Commission  will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 


with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  May  26, 1993. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,  17  CFR  200.30-3(a)(12). 

Jonathan  G.  Katz, 

Secretary. 

IFR  Doc.  93-10599  Filed  5-4-93;  8:45  am] 

BILLING  CODE  60 1 0-01 -M 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Dlaaater  Loan  Area  #2640] 

Pennsylvania;  Declaration  of  Disaster 
Loan  Area 

Wyoming  County  and  the  contiguous 
counties  of  Bradford,  Lackawanna, 
Luzerne,  Sullivan  and  Susquehanna  in 
Pennsylvania  constitute  a  disaster  area 
as  a  result  of  damages  caused  by 
flooding  which  occurred  on  April  9 
through  11, 1993.  Applications  for  loans 
for  physical  damage  may  be  filed  until 
the  close  of  business  on  June  25, 1993 
and  for  economic  injury  until  the  close 
of  business  on  January  26, 1994  at  the 
address  listed  below:  U.S.  Small 
Business  Administration,  Disaster  Area 
2  Office,  One  Baltimore  Place,  suite  300, 
Atlanta,  GA  30308,  or  other  locally 
announced  locations. 

The  interest  rates  are: 

Percent 


For  physical  damage: 

Homeowners  with  credit 

available  elsewhere  .  8.000 

Homeowners  without  credit 

available  elsewhere  .  4.000 

Businesses  with  credit  avail¬ 
able  elsewhere  .  8.000 

Businesses  and  non-profit  or¬ 
ganizations  without  credit 

available  elsewhere  .  4.000 

Others  (including  non-profit 
organizations)  with  credits 
available  elsewhere  .  7.625 

For  economic  injury: 

Businesses  and  small  agricul¬ 
tural  cooperatives  without 
credit  available  elsewhere  .  4.000 


The  number  assigned  to  this  disaster 
for  physical  damage  is  264006.  For 
economic  injury  the  number  is  789100. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  April  26, 1993. 

Dayton  J.  Watkins, 

Acting  Administrator. 

[FR  Doc.  93-10550  Filed  5-4-93;  8:45  ami 
BILUNG  CODE  6025-01 -M 

[Declaration  of  Economic  Injury  Disaster 
Loan  Area  #7850] 

Washington,  Amendment  #1 ; 
Declaration  of  Disaster  Loan  Area 

The  above  numbered  Economic  Injury 
Declaration  is  hereby  amended,  to 
include  Snohomish  County  and  the 
contiguous  Counties  of  Chelan,  Island, 
Kitsap,  and  King  in  the  State  of 
Washington  as  a  result  of  damages  due 
to  the  effects  of  the  warm  water  currents 
known  as  El  Nino  on  the  1992  salmon 
harvest. 

All  other  information  remains  the 
same,  i.e.,  the  termination  date  for  filing 
applications  for  economic  injury 
assistance  is  until  the  close  of  business 
on  November  12, 1993  at  the 
aforementioned  location. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59002) 

Dated:  April  26, 1993. 

Dayton  J.  Watkins, 

Acting  Administrator. 

[FR  Doc.  93-10549  Filed  5-4-93;  8:45  ami 
BILLING  CODE  8025-01 -M 

[License  No.  09/08-0337] 

Valley  National  Investors,  Inc.;  License 
Surrender 

Notice  is  hereby  given  that  Valley 
National  Investors,  Inc.,  Valley  Bank 
Center,  11th  Floor,  201  North  Centra1.. 
A-835,  Phoenix,  Arizona  85001  has 
surrendered  its  license  to  operate  as  a 
Small  Business  Investment  Company 
under  section  301(c)  of  the  Small 
Business  Investment  Act  of  1958,  as 
amended  (the  Act).  Valley  National 
Investors,  Inc.  was  licensed  by  the  Small 
Business  Administration  on  April  4, 
1984. 

Under  the  authority  vested  by  the  Act 
and  pursuant  to  the  regulations 
promulgated  thereunder,  the  surrender 
of  the  license  was  accepted  on  April  13, 
1993  and  accordingly,  all  rights, 
privileges  and  franchises  derived 
therefrom  have  been  terminated. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business  « 
Investment  Companies) 
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Dated:  April  28, 1993. 

Wayne  S.  Foren, 

Associate  Administrator  for  Investment. 
[FR  Doc.  93-10551  Filed  5-4-93;  8:45  ami 

BILUNG  CODE  8025-01 -M 


DEPARTMENT  OF  STATE 

[Public  Notice  No.  1800] 

Secretary  of  State's  Panel  on  El 
Salvador;  Establishment  of  Panel 

In  accordance  with  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Department  of 
State  announces  the  formation  of  the 
Secretary  of  State’s  Panel  on  El 
Salvador.  The  purpose  and  objective  of 
the  Panel  as  stated  in  its  charter  are  as 
follows: 

Under  the  authority  of  the  Secretary  of 
State,  this  charter  establishes  the  Panel  on  El 
Salvador  (hereinafter  called  the  “Panel”). 

The  Panel  will  examine  the  conduct  of  the 
Department  of  State  in  dealing  with  the 
issues  raised  by  the  Truth  Commission.*  The 
Panel's  review  will  include  an  examination 
of  the  Department’s  and  embassy’s  human 
rights  reporting,  the  degree  to  which  full  and 
objective  inquiries  into  abuses  by  both  sides 
in  the  conflict  in  El  Salvador  were 
conducted,  and  public  inquiries  on  these 
issues.  The  Panel  will  take  appropriate  steps 
to  deal  with  classified  information  and  to 
protect  personal  privacy. 

The  Panel  will  report  to  the  Secretary  of 
State  and  make  recommendations  on 
appropriate  steps  by  the  Department  to 
ensure  that  it  functions  in  a  manner 
consistent  with  the  highest  professional  and 
ethical  standards  and  with  our  nation's 
values. 

*  The  full  name  of  the  Truth  Commission 
is  the  United  Nations  Truth  Commission. 

The  Panel  will  terminate  not  later 
than  120  days  from  the  date  of  its  first 
meeting,  but  the  Secretary  of  State  may 
extend  the  life  of  the  Panel  as  he  deems 
necessary.  The  number  and  frequency  of 
meetings  that  will  be  required  have  not 
yet  been  established. 

The  Office  of  Management  and  Budget 
and  the  General  Services 
Administration  have  approved  the 
Panel’s  Charter.  Copies  of  this  Charter 
are  being  filed  with  the  Committee  on 
Foreign  Relations  in  the  Senate,  the 
Committee  on  Foreign  Affairs  in  the 
House  of  Representatives  and  the 
Library  of  Congress  as  provided  by  law. 

Requests  for  further  information  on 
the  Panel  and  its  meetings  should  be 
directed  to  Mr.  Edward  C.  Pope,  Office 
of  the  Secretary  of  State’s  Panel  on  El 
Salvador,  room  1208A,  Department  of 
State,  Washington,  DC  20520-7818.  Mr. 
Pop^can  be  reached  by  telephone  at 
(202)  736-4525. 


Dated:  April  20, 1993. 

B.  Lynn  Pascoe, 

Executive  Director,  Secretary  of  State's  Panel 
on  El  Salvador. 

[FR  Doc.  93-10532  Filed  5-4-93;  8:45  am) 

BILUNG  COOE  4710-45— 14 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Flight  Standards  District  Office  at  Long 
Beach,  CA;  Relocation 

Notice  is  hereby  given  that  on  or 
about  April  19, 1993,  the  Flight 
Standards  District  Office  at  2815  E. 
Spring  Street,  Long  .Beach,  California 
90805-2485  will  be  relocating  to  5001 
Airport  Plaza  Drive,  suite  100,  Long 
Beach,  California  90815.  Services  to  the 
general  public  will  continue  to  be 
provided  by  this  office  without 
interruption.  This  information  will  be 
reflected  in  the  FAA  organization 
Statement  the  next  time  it  is  reissued. 
(Sec.  313(a),  72  Stat.  752;  49  U.S.C. 
1354.) 

Issued  in  Hawthorne,  CA,  on  April  12, 
1993. 

Alex  Hammond, 

Regional  Administrator,  Western-Pacific 
Region. 

(FR  Doc.  93-10573  Filed  5-4-93;  8:45  am) 

BILLING  CODE  4910-15-11 


[AC  No.  120-XX] 

Proposed  Advisory  Circular  on 
Crewmember  Training  on  In-Flight 
Radiation  Exposure 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Request  for  comments  on 
proposed  Advisory  Circular  (AC)  for 
Crewmember  Training  on  In-Flight 
Radiation  Exposure. 

SUMMARY:  The  proposed  AC  was 
developed  by  the"  Aviation  Rulemaking 
Advisory  Committee  which  is  a  formal 
industry  committee  developed  to  advise 
the  FAA  on  assigned  issues.  The  AC  is 
intended  to  provide  information 
regarding  subjects  that  should  be 
covered  in  air  carrier  programs  designed 
to:  (1)  Inform  crewmembers  about 
radiation  exposure  and  known 
associated  health  risks;  and  (2)  assist 
crewmembers  in  making  informed 
decisions  with  regard  to  their  work  on 
commercial  air  carriers. 

DATES:  Comments  must  be  received  on 
or  before  August  3, 1993. 

ADDRESSES:  Send  all  comments  and 
requests  for  copies  of  the  proposed  AC 


to:  Federal  Aviation  Administration,  Air 
Transportation  Division  (attention: 
AFS-203),  800  Independence  Avenue, 
SW.,  Washington,  DC  20591). 

FOR  FURTHER  INFORMATION  CONTACT: 
Donell  Pollard,  AFS-203,  at  the  above 
address;  telephone:  (202)  267-3735  (7 
a.m.  to  3:30  p.m.  e.d.t.). 

SUPPLEMENTARY  INFORMATION:  The 
guidance  material  in  this  AC  provides 
information  about  the  kind  of 
information  which  could  be  useful  to 
crewmembers  regarding  radiation. 

Issued  in  Washington,  DC,  on  April  22, 
1993. 

Thomas  G  Accadi, 

Director,  Flight  Standards  Service. 

(FR  Doc.  93-10570  Filed  5-4-93;  8:45  am| 

BILUNG  CODE  4810-13-M 


[Summary  Notice  No.  PE-93-20] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA’s  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  part  11),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public’s  awareness  of,  and 
participation  in,  this  aspect  of  FAA 's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  of  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  May  25, 1993. 

ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
A  viation  Administration,  Office  of  the 
Chief  Counsel,  Attn:  Rule  Docket  (AGC- 

10),  Petition  Docket  No. _ , 

800  Independence  Avenue,  SW., 
Washington,  DC  20591. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-10),  room  915G, 
FAA  Headquarters  Building  (FOB  10A), 
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800  Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-3132. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Frederick.  M.  Haynes,  Office  of 
Rulemaking  (ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone  (202)  267-3939.  ' 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  §  11.27  of 
part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  part  11). 

Issued  in  Washington,  DC,  on  April  28, 

1993. 

Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Regulations. 

Petitions  for  Exemption 

Docket  No.:  26989. 

Petitioner:  Basin  Electric  Power 
Cooperative. 

Sections  of  the  FAR  Affected:  14  CFR 
65.101. 

Description  of  Relief  Sought:  To  grant 
Basin  Electric  Power  Cooperative’s 
Chief  Pilot,  Mr.  Fred  Adams,  airframe 
and  powerplant  privileges  for  one 
specific  Citation  550,  which  he  pilots 
and  maintains,  though  he  dees  not 
hold  an  A&P  certificate. 

Docket  No.:  27207. 

Petitioner:  Universal  West  Indies, 
S.A.R.L. 

Sections  of  the  FAR  Affected:  14  CFR 
91.9. 

Description  of  Relief  Sought:  To  allow 
Universal  West  Indies,  S.R.A.L.  to 
operate  its  own  DC-6  A  cargo  airplane, 
N4163Q,  ser.  no.  43681,  at  increased 
zero  fuel  weights  and  landing 
weights. 

Docket  No.:  27221. 

Petitioner:  Aircraft  Fuel  Tanks, 
Incorporated. 

Sections  of  the  FAR  Affected:  14  CFR 
145.37(b). 

Description  of  Relief  Sought:  To  allow 
Aircraft  Fuel  Tanks,  Inc.  to  inspect 
and  repair  integral  fuel  tanks  at  its 
customer’s  facilities  instead  of  the 
facilities  of  Aircraft  Fuel  Tanks,  Inc. 

Dispositions  of  Petitions 

Docket  No.:  24446. 

Petitioner:  Air  Transport  Association  of 
America. 

Sections  of  the  FAR  Affected:  14  CFR 
121.485(b). 

Description  of  Relief  Sought/ 
Disposition:  To  extend  the 
termination  date  of  Exemption  No. 
4317  to  allow  members  of  Air 
Transport  Association  of  America  to 
conduct  flights  of  less  than  12  hours 
duration,  with  an  airplane  having  a 
crew  of  three  or  more  pilots  and  an 
additional  flight  crewmember, 


without  requiring  the  rest  period 
following  that  flight  to  be  twice  the 
hours  flown,  since  the  last  rest  period 
at  his/her  home  base. 

Grant,  April  15,  1993,  Exemption  No. 
4317D 

Docket  No.:  26372. 

Petitioner:  The  Goodyear  Tire  &  Rubber 
Company. 

Sections  of  the  FAR  Affected:  14  CFR 
21.325(b)(3). 

Description  of  Relief  Sought/ 

Disposition:  To  allow  the  issuance  of 
United  States  Export  airworthiness 
approvals  for  Class  II  and  Class  in 
products  manufactured  and  located  in 
Bangkok,  Thailand  at  a  facility 
operated  by  the  petitioner  in 
connection  with  its  U.S.  Technical 
Standard  Order  (TSO)  authorization. 
Denial,  April  21,  1993,  Exemption  No. 
5644 

Docket  No.:  26575. 

Petitioner:  Design  Ideas,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
141.65. 

Description  of  Relief  Sought/ 
Disposition:To  allow  purchasers  of 
Design  Idea’s  AvTEST  Written 
Examination  System  of  computerized 
testing  to  exercise  their  self  examining 
authority  for  flight  instructor  (CFI) 
and  airline  transport  pilot  (ATP) 
written  tests. 

Denial,  April  19,  1993,  Exemption  No. 
5643 

Docket  No.:  26877. 

Petitioner:  General  Motors  Air  Transport 
Section. 

Sections  of  the  FAR  Affected:  \4  CFR 
61.55(b). 

Description  of  Relief  Sought/ 
Disposition:  Topermit  General  Motors 
Air  Transport  Section  pilots,  who 
serve  as  second  in  command  (SIC),  to 
meet  SIC  qualifications  requirements 
every  24  months  instead  of  every  12 
months. 

Grant,  April  23,  1993,  Exemption  No. 
5647 

Docket  No.:  27161. 

Petitioner:  Southern  Air  Transport. 
Sections  of  the  FAR  Affected:  14  CFR 
121.358(b)  and  (c). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Southern  Air 
Transport  to  operate  Boeing  707-300C 
(B-707  cargo  only  aircraft  and 
McDonnell  Douglas  DC8-70F  (DC-8) 
cargo  only  aircraft  after  December  30, 
1993,  without  being  equipped  with  an 
approved  airborne  wrindshear  warning 
system. 

Denial,  April  20,  1993,  Exemption  No. 
5642 

Docket  No.:  27180. 

Petitioner:  Eva  Airways  Corporation. 
Sections  of  the  FAR  Affected:  14  CFR 
61.77(a)  and  (b)  and  63.23(a)  and  (b). 


Description  of  Relief  Sought:  To  permit 
the  issuance  of  U.S.  special  purpose 
pilot  and  flight  engineer  certificates  to 
Eva’  airmen,  without  meeting  the 
requirement  that  they  hold  a  current 
foreign  certificate  or  license  issued  by 
a  foreign  contracting  State  to  the 
Convention  on  International  Civil 
Aviation  (ICAO). 

Grant,  April  26,  1993,  Exemption  No. 
5646 

Docket  No.:  27196. 

Petitioner:  Tower  Air,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
121.434(e). 

Description  of  Relief  Sought:  To  permit 
Tower  Air,  Inc.  (Tower),  on  certain 
flights,  to  use  flight  attendants,  who 
have  not  completed  operating 
experience  (OE),  under  part  121  of  the 
FAR. 

Grant,  March  30,  1993,  Exemption  No. 
5628 

Docket  No.:  27263. 

Petitioner:  Southern  Air  Transport. 

Sections  of  the  FAR  Affected:  14  CFR 
part  121,  Appendix  H. 

Description  of  Relief  Sought:  To  allow 
CAE,  Inc.  (CAE)  to  train  Southern  Air 
Transport’s  (SAT)  initial  cadre  of  B- 
747  pilots  and  flight  engineers  (FE)  in 
initial,  transition,  upgrade,  differences 
and  recurrent  training  in  an  approved 
simulator,  using  an  approved 
advanced  simulator  training  program 
(ASTP),  for  a  six  month  period, 
without  CAE  instructors  meeting  the 
employment  requirements  of  Part  121, 
Appendix  H. 

Partial  Grant,  April  23,  1993,  Exemption 
No.  5645 

[FR  Doc.  93-10567  Filed  5-4-93;  8:45  am] 

BILLING  CODE  4810-1J-M 


Aviation  Rulemaking  Advisory 
Committee  Meeting  on  Air  Carrier 
Operations 

AGENCY:  Federal  Aviation 
Administration  (FAA)  DOT. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of  the 
Federal  Aviation  Administration 
Aviation  Rulemaking  Advisory 
Committee  to  discuss  air  carrier 
operations  issues. 

DATES:  The  meeting  will  be  held  on  May 
20, 1993,  at  9  a.m. 

ADDRESSES:  The  meeting  will  be  held  at 
Air  Transport  Association,  11th  Floor 
Conference  Room  C,  1301  Pennsylvania 
Avenue,  NW.,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mrs.  Marlene  Vermillion,  Flight 
Standards  Service,  Air  Transportation 
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Division  (AFS-200),  800  Independence 
Avenue,  SW.,  Washington,  DC  20591, 
telephone  (202)  267-8166. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  5  U.S.C.  App  II),  notice  is  hereby 
given  of  a  meeting  of  the  Aviation 
Rulemaking  Advisory  Committee  to  be 
held  on  May  20, 1993,  at  Air  Transport 
Association,  11th  Floor  Conference 
Room  C,  Pennsylvania  Avenue,  NW., 
Washington,  DC.  The  agenda  for  this 
meeting  will  include  progress  reports 
from  the  Fuel  Requirements  Working 
Group,  Autopilot  Engagement  Working 
Group,  and  Flight  Crewmember  Flight/ 
Duty/Rest  Requirements  Working 
Group.  Each  working  group  Chair  will 
report  on  the  progress  of  the  working 
group.  Attendance  is  open  to  the 
interested  public  but  may  be  limited  to 
the  space  available.  The  public  must 
make  arrangements  in  advance  to 
present  oral  statements  at  the  meeting  or 
may  present  written  statements  to  the 
committee  at  any  time.  Arrangements 
may  be  made  by  contacting  the  person 
listed  under  the  heading  FOR  FURTHER 
INFORMATION  CONTACT. 

Sign  and  oral  interpretation  can  be 
made  available  at  the  meeting,  as  well 
as  an  assistive  listening  device,  if 
requested  10  calendar  days  before  the 
meeting. 

Issued  in  Washington,  DC,  on  April  26, 
1993. 

Gary  E.  Davis, 

Acting  Assistant  Executive  Director  for  Air 
Comer  Operations,  Aviation  Rulemaking 
Advisory  Committee. 

[FR  Doc.  93-10574  Filed  5-4-93;  8:45  am) 

BtUJNQ  COO€  4S10-1S-M 


Existence  of  PropoMd  Microlite  Class 
Design  Standards  for  Acceptance 
Under  the  Primary  Category  Rule 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Request  for  comments. 

SUMMARY:  This  notice  announces  the 
existence  of  and  request  for  comments 
on  proposed  microUte  class  design 
standards  for  acceptance  under  the 
primary  category  rule.  The  proposed 
design  standards  are  identical  to 
Transport  Canada  TP101-41  Ultralight 
design  standards.  The  applicability  is 
two-place  maximum  and  1,200  pound 
maximum  weight.  The  1,200  pound 


maximum  weight  and  the  39  knot 
maximum  stall  speed  are  applicable  to 
both  one-  and  two-place  configurations. 
DATES:  Comments  must  be  received  on 
or  before  June  7, 1993. 

ADDRESSES:  Send  all  comments  to: 
Federal  Aviation  Administration,  Small 
Airplane  Directorate,  Aircraft 
Certification  Service,  Standards  Office 
(ACE-110),  601  East  12th  Street,  Kansas 
City,  Missouri  64106. 

FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Griswold,  Aerospace  Engineer, 

Standards  Staff  (ACE-110),  Small 
Airplane  Directorate,  Aircraft 
Certification  Service,  Federal  Aviation 
Administration;  telephone  number  (816) 
426-6941. 

SUPPLEMENTARY  INFORMATION:  Any 

person  may  obtain  a  copy  of  this 
information  by  contracting  the  person 
named  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

Comments  Invited 

Interested  parties  are  invited  to 
submit  comments  on  the  proposed 
design  standards.  Commenters  must 
identify  the  design  standards  (microlite 
class)  and  submit  comments  to  the 
address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  by  the  FAA  before  issuing 
the  final  acceptance.  The  proposed 
design  standards  and  comments 
received  may  be  inspected  at  the 
Standards  Office  (ACE-110),  suite  900, 
1201  Walnut,  Kansas  City,  Missouri, 
between  the  hours  of  7:30  a.m.  and  4 
p.m.  weekdays,  except  Federal  holidays. 

Background  , 

Sport  aviation,  essentially  a  fly-for- 
fun  activity,  is  dependent  upon  simple, 
low  performance,  low  cost  aircraft.  The 
FAA  recognized  this  in  the  creation  of 
primary  category,  which  establishes 
simpler  processes  for  certification, 
production  control,  and  establishment 
of  design  standards.  This  Notice 
proposes  design  standards  for  sport 
airplanes  with  1,200  pounds  maximum 
weight  or  less  to  be  accepted  under 
primary  category  as  the  microlite  class. 

The  value  of  this  class  of  airplane  is 
demonstrated  by  the  number  of  part  103 
Ultralight  and  amateur-built  designs 
currently  active.  However,  a  review  of 
the  type  certificate  records  reveals  that 
virtually  no  airplanes  under  1,200 
pound  maximum  weight  have  been 


certified  in  the  United  States  since  the 
1930’s.  This  is  indicative  that  part  23  of 
the  FAR  and  its  Civil  Air  Regulations 
predecessors  have  been  at  the  service  of 
higher  performance  transportation 
airplanes.  Accordingly,  the  FAA  is 
proposing  and  requesting  comments  on 
these  design  standards  intended 
specifically  for  the  simple,  low 
performance  sport  airplane. 

Issued  in  Kansas  City,  Missouri,  April  28. 
1993. 

Gerald  W.  Pierce, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 

(FR  Doc.  93-10571  Filed  5-4-93;  8:45  am) 

BILLING  CODE  4010-13-M 


DEPARTMENT  OF  THE  TREASURY 
Fiscal  Service 

[Dept  Clrc.  570, 1992-Rev.,  Supp.  No.  20] 

Surety  Companies  Acceptable  on 
Federal  Bonds  Termination  of 
Authority:  Michigan  Mutual  Insurance 
Co. 

Notice  is  hereby  given  that  the 
Certificate  of  Authority  issued  by  the 
Treasury  to  Michigan  Mutual  Insurance 
Company,  of  Southfield,  Michigan, 
under  the  United  States  Code,  title  31, 
sections  9304-9308,  to  qualify  as  an 
acceptable  surety  on  Federal  bonds  is 
terminated  effective  today. 

The  Company  was  last  listed  as  an 
acceptable  surety  on  Federal  bonds  at  57 
FR  29381,  July  1,1992. 

With  respect  to  any  bonds  currently 
in  force  with  Michigan  Mutual 
Insurance  Company,  bond-approving 
officers  may  let  such  bonds  run  to 
expiration  and  need  not  secure  new 
bonds.  However,  no  new  bonds  should 
be  accepted  from  the  Company.  In 
addition,  bonds  that  are  continuous  in 
nature  should  not  be  renewed. 

Questions  concerning  this  notice  may 
be  directed  to  the  Department  of  the 
Treasury,  Financial  Management 
Service,  Funds  Management  Division, 
Surety  Bond  Branch,  Washington,  DC 
20227,  telephone  (202/FTS)  874-6696. 

Dated:  April  29, 1993. 

Charles  F.  Schwan  Ill, 

Director,  Funds  Management  Division, 
Financial  Management  Service. 

(FR  Doc.  93-10508  Filed  5-4-93;  8:45  am) 
BILUNO  CODE  4S10-4S-M 
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UNITED  STATES  INFORMATION 
AGENCY 

Convention  on  Cultural  Property 
Implementation  Act  (Pub.  L.  97-*446); 
Import  Restriction  on  Ethnological 
Material  (Antique  Textiles)  From 
Bolivia 

AGENCY:  United  States  Information 
Agency. 

ACTION:  Determination  to  extend 
emergency  import  restriction  on  antique 
ceremonial  textiles  of  Coroma,  Bolivia. 

Pursuant  to  the  authority  vested  in  me 
under  Executive  Order  12555  and 
Delegation  Order  No.  86-3  of  March  18, 
1986  (51  FR  10137), 

I  hereby  find: 

Pursuant  to  the  requirements  of 
section  304(c)(3)  of  the  Act,  19  U.S.C. 
2603(c)(3),  with  respect  to  the  extension 
of  an  emergency  import  ban  on  the 
Aymara  antique  ceremonial  textiles  of 
Coroma,  Bolivia,  and  pursuant  to  the 


emergency  provision  under  section 
304(a)(3).  19  U.S.C.  2603(a)(3),— 

(1)  That  the  material  is  ethnological 
and  represents  part  of  the  remains  of  the 
Aymara  Indians  of  the  Andean  village  of 
Coroma,  Bolivia,  and  is  central  to  the 
historic  traditions  as  well  as  to  the 
continuing  religious,  social  and 
economic  life  of  the  Co  romans; 

(2)  That  the  record  of  the  Aymara 
Indian  of  Coroma  continues  to  be  in 
jeopardy  from  the  pillage  and  dispersal 
of  its  antique  ceremonial  textiles;  that 
an  ambience  conducive  to  further 
pillage  continues  to  exist  relative  to 
these  textiles,  thereby  posing  a 
continuing  threat  of  crisis  proportions  to 
the  Aymara  clans  of  Coroma  who  have 
absolute  reliance  on  these  textiles  for 
religious,  social  and  economic  purposes; 

(3)  That  the  emergency  import 
restriction  would  continue,  on  a 
temporary  basis,  in  whole  or  in  part,  to 
reduce  the  incentive  for  pillage  for  it  has 
been  established  that  the  emergency 
import  restriction  that  has  been  in  effect 


since  1989  has  resulted  in  an  apparent 
stop,  for  the  time  being,  to  the 
systematic  pillage  of  the  textiles. 

Determination 

Now,  therefore,  in  accordance  with 
the  aforementioned  authority  vested  in 
me,  and  pursuant  to  section  304(c)(3)  of 
the  Act.  19  U.S.C  2603(c)(3),  I  hereby 
determine: 

(1)  That  the  emergency  condition 
continues  to  apply  with  respect  to  the 
antique  ceremonial  textiles  of  Coroma, 
Bolivia; 

(2)  That  the  emergency  import 
restriction  that  went  into  effect  on 
March  7, 1989,  is  extended  for  a  period 
of  three  more  years  effective  May  6, 
1993. 

Dated:  April  27. 1993. 

John  Condayan, 

Acting  Director.  United  States  Information 
Agency. 

IFR  Doc.  93-10224  Filed  5-4-93;  8:45  am] 
BILUNG  CODE  *230-01 -M 
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Sunshine  Act  Meetings 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Government  in  the  Sunshine  Act”  (Pub. 
L.  94-409)  5  U.S.C.  552b(e)(3). 


COMMODITY  FUTURES  TRADING  COMMISSION 

TIME  AND  DATE:  10:00  a.m.,  Wednesday, 
May  19, 1993. 

PLACE:  2033  K  St.  NW.,  Washington,  DC, 
Lower  Lobby  Hearing  Room 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

— Application  of  the  Chicago  Mercantile 
Exchange  for  contract  designation  in 
Rolling  Spot  Canadian  Dollar  futures  and 
options  on  that  futures  contract 
— Application  of  the  Chicago  Mercantile 
Exchange  for  contract  designation  in 
Rolling  Spot  Deutsche  Mark  Futures  and 
options  on  that  futures  contract 
— Application  of  the  Chicago  Mercantile 
Exchange  for  contract  designation  in 
Roiling  Spot  Japanese  Yen  futures  and 
options  on  that  futures  contract 
— Application  of  the  Chicago  Mercantile 
Exchange  for  contract  designation  in 
Rolling  Spot  Swiss  Franc  hitures  and 
options  on  that  futures  contract 
— Application  of  the  Coffee,  Sugar  and  Cocoa 
Exchange  for  contract  designation  in 
Cheddar  Cheese  futures  and  options  on 
that  futures  contract 

— Application  of  the  Coffee,  Sugar  and  Cocoa 
Exchange  for  contract  designation  in 
Nonfat  Dry  Milk  futures  and  options  on 
that  futures  contract 
— Discussion  of  upcoming  items  of 
Commission  business 


(FR  Doc.  93-10702  Filed  5-3-93;  12:10  pm) 

BILUNG  CODE  6351-01 -M 


COMMODITY  FUTURES  TRADING  COMMISSION 

TIME  AND  DATE:  10:00  a.m.,  Tuesday, 

May  25, 1993. 

PLACE:  2033  K  St.  NW.,  Washington,  DC. 

Lower  Lobby  Hearing  Room. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

— Registration  of  Broker  Associations,  final 
regulations 

— Contemporaneous  Written  Records  of 
Orders  Placed  with  Contract  Market 
Members  by  Other  Members  Present  on  the 
Floor,  final  amendment  to  regulation  1.35 

— Discussion  of  upcoming  items  of 
Commission  business 


CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  254-6314. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

(FR  Doc.  93-10703  Filed  5-3-93;  12:10  pm] 

BILUNG  CODE  6351-01-M 


COMMODITY  FUTURES  TRADING  COMMISSION 
TIME  AND  DATE:  11:45  a.m.,  Friday,  May 
21, 1993. 

PLACE:  2033  K  St.,  N.W.,  Washington, 
D.C.,  8th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Enforcement  Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  A.  Webb,  254-6314. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

(FR  Doc.  93-10704  Filed  5-3-93;  12  09  pm) 

BILUNG  CODE  6351-01-M 


COMMODITY  FUTURES  TRADING  COMMISSION 
TIME  AND  DATE:  11:30  a.m.,  Friday,  May 
21,  1993. 

PLACE:  2033  K  St.  NW.,  Washington,  DC, 
8th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Rule 
Enforcement  Review. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  A.  Webb.  254-6314. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  93-10705  Filed  5-3-93;  12:09  pm] 

BILUNG  CODE  6351-01-M 


FEDERAL  MINE  SAFETY  AND  HEALTH  REVIEW 
COMMISSION 

TIME  AND  DATE:  10:00  a.m.,  Thursday, 
April  29, 1993. 

PLACE:  Room  600,  1730  K  Street  NW., 
Washington,  DC. 

STATUS:  Closed  [Pursuant  to  5  U.S.C. 

§  552b(c)(10)]. 

MATTERS  TO  BE  CONSIDERED:  In  addition 
to  the  matter  previously  announced,  the 
Commission  will  consider  and  act  upon 
the  following: 

2.  Peabody  Coal  Company,  Docket  No. 
KENT  91-179,  etc.  (Issues  include  Peabody’s 
petition  for  reconsideration  and  for  stay  of 
Commission's  decision  issued  in  this  matter 
on  March  25, 1993.) 

No  earlier  announcement  of  the 
addition  of  this  matter  to  the  previously 
scheduled  meeting  was  possible.  It  was 
determined  by  a  unanimous  vote  of  the 


Commissioners  that  this  matter  be 
discussed  in  closed  session. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  Ellen  (202)  653-5629/(202)  708- 
9300  for  TDD  Relay/1-800-877-8339 
for  toll  free. 

Dated:  April  29, 1993. 

Jean  H.  Ellen, 

Agenda  Clerk. 

[FR  Doc.  93-10688  Filed  5-3-93;  12:07  pm) 

BILUNG  CODE  6735-01-M 


FEDERAL  RETIREMENT  THRIFT  INVESTMENT 
BOARD 

Employee  Thrift  Advisory  Council; 

Open  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92—463).  a  notice  is  hereby 
given  of  the  following  committee 
meeting: 

TIME:  10:00  a.m. 

DATE:  May  19,  1993. 

PLACE:  4th  Floor,  Conference  Room, 
Federal  Retirement  Thrift  Investment 
Board,  1250  H  Street,  NW.,  Washington, 
DC. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  Approval  of 
the  minutes  of  the  November  5,  1992, 
meeting;  report  of  the  Executive  Director 
on  the  status  of  the  Thrift  Savings  Plan, 
Thrift  Savings  Plan  open  season 
activities,  implementation  of  Public  Law 
102-318;  legislation;  and  new  business. 

Any  interested  person  may  attend, 
appear  before,  or  file  statements  with 
the  Council.  For  further  information 
contact  John  J.  O’Meara,  Committee 
Management  Officer,  on  (202)  942-1662 
Dated:  April  30, 1993. 

Francis  X.  Cavanaugh, 

Executive  Director,  Federal  Retirement  Thrift 
Investment  Board. 

[FR  Doc.  93-10635  Filed  4-30-93;  4.33  pm| 

BILUNG  CODE  6760-01 -M 


NATIONAL  TRANSPORTATION  SAFETY  BOARD 
TIME  AND  DATE:  9:30  a.m.,  Tuesday,  May 
11,  1993. 

PLACE:  The  Board  Room,  5th  Floor,  490 
L’Enfant  Plaza  SW.,  Washington,  DC 
20594. 

STATUS:  The  first  item  is  open  to  the 
public.  The  last  four  items  are  closed  to 
the  public  under  Exemption  10  of 
Government  in  Sunshine  Act. 

MATTERS  TO  BE  CONSIDERED: 


CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  254-6314. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 
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5842A — Hazardous  Materials  Accident 
Report:  Derailment  of  a  BN  Freight  Train 
and  Release  of  Hazardous  Materials, 
Superior,  Wisconsin,  June  30, 1992, 

5955 — Opinion  and  Order:  Administrator  v. 
Kekoa,  Docket  SE-11328;  disposition  of 
respondent’s  appeal. 

5970— Opinion  and  Order:  Administrator  v. 
Nyren,  Docket  SE-11150;  disposition  of 
Administrator’s  appeal. 

5983 — Opinion  and  Order:  Administrator  v. 
Stem,  Docket  SE-11365;  disposition  of 
respondent's  appeal. 

6019A — Opinion  and  Order:  Administrator  v. 
Krachun,  Docket  SE-10975;  disposition  of 
respondent’s  appeal,. 

NEWS  MEDIA  CONTACT:  Telephone  (202) 
382-0660. 

FOR  MORE  INFORMATION  CONTACT:  Bea 

Hardesty;  (202)  382-6525. 

Dated:  May  3, 1993. 

Bea  Hardesty, 

Federal  Register  Liaison  Officer. 

(FR  Doc.  93-10768  Filed  5-3-93;  3:45  pm] 

BILLING  CODE  7533-01-M 


NUCLEAR  REGULATORY  COMMISSION 
DATE:  Weeks  of  May  3,  10,  17,  and  24, 
1993. 

PLACE:  Commissioners’  Conference 
Room,  11555  Rockville  Pike,  Rockville, 
Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  May  3 

Wednesday.  May  5 
4:30  p.m. 

Affirmation/Discussion  and  Vote  (Public 
Meeting) 

a.  Final  Amendments  to  10  CFR  Parts  26, 
70,  and  73  to  Establish  Fitness-for-Duty 
Requirements  for  Licensees  Authorized 
to  Possess,  Use,  or  Transport  Formula 
Quantities  of  Strategic  Special  Nuclear 
Material  (Tentative)  (Postponed  from  4/ 
30)  (Contact:  Stanley  Turel,  301-492- 
3739) 

Week  of  May  10 — Tentative 

Friday,  May  14 
9:00  a.m. 

Briefing  on  Options  for  Addressing 
Shutdown  and  Low  Power  Risk  Issues 
(Public  Meeting) 

(Contact:  Gary  Holahan,  301-504-3226) 
10:30  a.m. 


Periodic  Meeting  with  the  Advisory 
Committee  on  Reactor  Safeguards 
(ACRS)  (Public  Meeting) 

(Contact:  John  Larkins,  301-492-8049) 

2:30  p.m. 

Briefing  on  Evolutionary  and  Advanced 
Light-Water  Reactor  Design  Issues 
(Public  Meeting) 

(Contact:  Richard  Borchardt,  301-504- 
1193) 

4:00  p.m. 

Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Week  of  May  17 — Tentative 

Tuesday,  May  18 
9:00  a.m. 

Briefing  on  Status  of  Action  Plan  for  Fuel 
Cycle  Facilities  (Public  Meeting) 

(Contact:  Ted  Sheer,  301-504-3371) 

10:30  a.m. 

Briefing  by  the  Executive  Branch  (Closed — 
Ex.  1) 

1:30  p.m. 

Briefing  on  Turkey  Point  Lessons  Learned 
(Public  Meeting)  (Contact:  Fred  Hebdon, 
301-504-2024) 

3:00  p.m. 

Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Week  of  May  24 — Tentative 

Wednesday,  May  26 
11:30  a.m. 

Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

2:00  p.m. 

Briefing  on  Status  of  Efforts  for  Risk 
Harmonization  (Public  Meeting) 

(Contact:  Richard  Bangart,  301-504-3340) 

Thursday,  May  27 
9:00  a.m. 

Briefing  on  Investigative  Matters  (Closed — 
Ex.  5  and  7) 

Note:  Affirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  date. 

To  verify  the  Status  of  Meeting  Call 
(Recording)— (301)  504-1292. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

William  Hill.  (301)  504-1661. 


Dated.  April  30, 1993. 

William  M.  Hill.  Jr., 

SECY  Tracking  Officer,  Office  of  the 
Secretary. 

[FR  Doc.  93-10680  Filed  5-3-93;  10:35  am] 

BILUNG  CODE  7590-01 -M 


SECURITIES  AND  EXCHANGE  COMMISSION 
Agency  Meeting 
“FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  (58  FR  26184 
April  30,  1993]. 

STATUS:  Open  meeting. 

PLACE:  450  Fifth  Street  NW„ 

Washington.  DC. 

DATE  PREVIOUSLY  ANNOUNCED:  Tuesday, 
April  27.  1993. 

CHANGE  IN  THE  MEETING:  Additional  item. 

The  following  item  will  be  considered 
at  an  open  meeting  scheduled  for 
Tuesday,  May  4. 1993,  at  2:30  p.m.,  in 
Room  6059. 

Consideration  of  whether  to  adopt  Rule 
15b7-l  under  the  Securities  and  Exchange 
Act  of  1934,  which  was  proposed  for 
comment  on  March  19, 1993.  The  release 
would  adopt  a  rule  that  would  prohibit 
registered  broker-dealers  from  effecting  any 
securities  transaction  unless  the  associated 
person  effecting  such  transaction  is  in 
compliance  with  the  qualification 
requirements  established  under  the  rules  of 
any  self-regulatory  organization  of  which  the 
broker-dealer  is  a  member  or  to  which  it  is 
subject.  For  further  information,  please 
contact  Andrew  S.  Margolin  at  (202)  504- 
2418. 

Commissioner  Schapiro,  as  duty 
officer,  determined  that  Commission 
business  required  the  above  change  and 
that  no  earlier  notice  thereof  was 
possible. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Steve 
Luparello  at  (202)  272-2100. 

Dated:  April  20, 1993. 

Jonathan  G.  Katz, 

Deputy  Secretary 

[FR  Doc.  93-10636  Filed  4-30-93;  4:02  pm] 

BILUNG  CODE  Ml  0-01 -AD 
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prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  92N-0424] 

Mohammed  Azeem;  Debarment  Order 

Correction 

In  notice  document  93-9582 
beginning  on  page  21982  in  the  issue  of 


Monday,  April  26, 1993,  make  the 
following  correction: 

On  page  21983,  in  the  first  column,  in 
the  2d  full  paragraph,  in  the  11th  line, 
”355a(c)(l)(B)”  should  read 
"335a(c)(l)(B)’\ 

BILLING  CODE  1505-01-D 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[W  Y-930-421 0-04;  WYW  113713] 

Notice  of  Conveyance;  Wyoming 

Correction 

In  notice  document  93-9442 
beginning  on  page  21591  in  the  issue  of 
Thursday,  April  22, 1993,  make  the 
following  corrections: 


1.  On  page  21591,  in  the  third 
column,  under  T.  54  N.,  R.  65  W.,  in 
Sec.  8,  "11,”  should  read  “11;”. 

2.  On  the  same  page,  in  the  same 
column,  under  T.  32  N.,  R.  99  W.,  in 
Sec.  17,  “NEV4SEV4.”  should  read 
"NWV4SEV4.” 

3.  On  the  same  page,  in  the  same 
column,  under  T.  33  N.t  R.  100  W.,  in 
Sec.  30,  “SEV4NEV4.”  should  read 
"SEV4NWV4.” 

4.  On  the  same  page,  in  the  same 
column,  under  T.  41  N.,  R.  105  W.,  in 
Sec.  19,  "NEV4NEV4.”  should  read 
"NWV4NEV4.” 

5.  On  the  same  page,  in  the  same 
column,  under  T.  40  N.,  R.  105  W., 
where  it  appears  immediately 
underneath  Sixth  Principal  Meridian, 
Wyoming,  in  Sec.  20,  "NViWVi;” 
should  read  "NV2NWV4;”. 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Assistant  Secretary  for 
Housing — Federal  Housing 
Commissioner 

24  CFR  Part  890 

[Docket  No.  R-93-1651;  FR-3406-MJ1] 

RIN  2502-AF97 

Supportive  Housing  for  Persons  With 
Disabilities 

AGENCY:  Office  of  Assistant  Secretary  for 
Housing — Federal  Housing 
Commissioner,  HUD. 

ACTION:  Interim  rule. 

SUMMARY:  This  interim  rule  amends  the 
Supportive  Housing  for  Persons  With 
Disabilities  Program  (24  CFR  part  890) 
by  adding  amendments  made  by 
sections  603  and  913  of  the  Housing  and 
Community  Development  Act  of  1992 
and  by  simplifying  the  application  and 
selection  process.  These  revisions  are 
necessary  in  order  to  permit  the  funding 
of  supportive  housing  for  persons  with 
disabilities  in  FY1993  and  effectuate  the 
purposes  of  the  HCD  Act  of  1992.  A 
companion  Notice  of  Funding 
Availability  (NOFA)  is  also  published 
today  elsewhere  in  this  issue. 

DATES:  Effective  date:  June  4, 1993. 
Comments  due  date:  July  6, 1993. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  rule  to  the  Rules  Docket  Clerk, 

Office  of  the  General  Counsel,  room 
10276,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Washington,  DC  20410-0500. 
Communications  should  refer  to  the 
above  docket  number  and  title.  A  copy 
of  each  communication  submitted  will 
be  available  for  public  inspection  during 
regular  business  hours  (weekdays  7:30 
a.m.  to  5:30  p.m.)  at  the  above  address. 

Hearing  or  speech  impaired 
individuals  may  call  the  Rules  Docket 
Clerks's  TDD  number  (202)  708-3259. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  Wilden,  Director,  Housing  for 
Elderly  and  Handicapped  People 
Division,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street 
SW.,  room  6116,  Washington,  DC  20410, 
telephone  (202)  708-2730.  (This  is  not 
a  toll  free  number). 

Hearing  or  speech  impaired 
individuals  may  call  HUD's  TDD 
number  (202)  708—4594.  (This  is  not  a 
toll  free  number). 


I,  No.  85  /  Wednesday,  May  5,  1993 

SUPPLEMENTARY  INFORMATION: 

I.  Paperwork  Burden 

The  information  collection 
requirements  contained  in  this  interim  » 
rule  have  been  approved  by  the  Office 
of  Management  and  Budget  (OMB) 
under  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3501-3520),  and 
assigned  OMB  control  number  2502- 
0462. 

II.  Background 
A.  Part  890 

The  new  Supportive  Housing  for 
Persons  With  Disabilities  Program  has 
been  the  subject  of  interim  rules, 
published  on  June  12, 1991  at  56  FR 
27070,  and  published  on  August  12, 

1992  at  57  FR  36330.  The  June  12, 1991 
interim  rule  enabled  supportive  housing 
for  persons  with  disabilities  to  be 
funded  for  FY1991,  added  a  new  part 
890  to  establish  the  new  Supportive 
Housing  for  Persons  With  Disabilities 
Program  and  covered  application 
procedures  and  program  requirements, 
selection  of  applications  and  duration  of 
fund  reservation  requirements.  The 
August  12, 1992  interim  rule  provided 
for  the  development  related 
requirements  (closing  of  capital 
advances  and  requirements  related  to 
project  rental  assistance  contracts)  of  the 
Supportive  Housing  for  Persons  With 
Disabilities  Program.  The  Supportive 
Housing  for  Persons  With  Disabilities 
Program  is  authorized  by  section  811  of 
the  Cranston-Gonzalez  National 
Affordable  Housing  Act  (the  NAHA  Act) 
and  by  the  Housing  and  Community 
Development  Act  of  1992,  Public  Law 
102-550, 106  Stat.  3672,  enacted 
October  28, 1992,  (HCD  Act  of  1992) 
and  is  to  enable  persons  with 
disabilities  to  live  with  dignity  and 
independence  within  their  communities 
by  expanding  the  supply  of  supportive 
housing  that  is  designed  to 
accommodate  the  special  needs  of 
disabled  persons  and  provides 
supportive  services  that  address  the 
individual  health,  mental  health,  and 
other  needs  of  disabled  persons. 

Under  part  890,  assistance  will  be 
provided  to  nonprofit  organizations  to 
expand  the  supply  of  supportive 
housing  for  persons  with  disabilities. 
Such  assistance  will  be  provided  as  (1) 
capital  advances  and  (2)  project  rental 
assistance  contracts.  Capital  advances 
may  be  used  to  finance  the  construction, 
rehabilitation,  or  acquisition  with  or 
without  rehabilitation,  including 
acquisition  from  the  Resolution  Trust 
Corporation  (RTC),  of  structures  to  be 
developed  into  a  variety  of  housing 
options  ranging  from  group  homes  and 
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independent  living  facilities,  to 
dwellin^units  in  multifamily  housing 
developments,  condominium  housing 
and  cooperative  housing.  Acquisition 
without  rehabilitation  is  permitted  only 
for  group  homes  or  properties  acquired 
from  the  RTC.  This  assistance  may  also 
cover  the  cost  of  real  property 
acquisition,  site  improvement, 
conversion,  demolition,  relocation,  and 
other  expenses  that  the  Secretary 
determines  are  necessary  to  expand  the 
supply  of  supportive  housing  for 
persons  with  disabilities. 

An  overview  and  section-by-section 
summary  of  part  890  (subparts  A,  B,  C, 

D  and  G)  were  included  in  the  preamble 
to  the  June  12, 1991  interim  rule.  The 
August  12, 1992  interim  rule  amended 
subpart  D  and  added  subpart  E  which 
was  previously  reserved  in  part  890. 

B.  Revisions  to  Part  890 

Section  603  of  the  Housing  and 
Community  Development  Act  of  1992 
(HCD  Act  of  1992)  amended  section  811 
of  the  NAHA  by  expanding  the 
definition  of  private  nonprofit 
organization  in  section  811(k)(6)  of 
NAHA  to  include  public  and 
unincorporated  institutions  or 
foundations.  It  also  requires  such 
private  nonprofit  organizations  to  have 
received,  or  have  temporary  clearance  to 
receive,  tax-exempt  status  under  section 
501(c)(3)  of  the  Internal  Revenue  Code 
of  1986.  The  Section  811  Program  was 
not  previously  limited  to  non-profits 
with  section  501(c)(3)  tax-exempt  status. 
It  is  the  Department’s  understanding 
that  the  Internal  Revenue  Code  and 
regulations  do  not  provide  for 
temporary  clearance  under  section 
501(c)(3). 

Section  913  of  the  HCD  Act  of  1992 
amended  section  811’s  labor  standards. 
The  labor  standards,  as  amended, 
require  all  laborers  and  mechanics 
employed  by  contractors  and 
subcontractors  in  the  construction  of 
housing  with  12  or  more  units  assisted 
under  section  811  (the  previous  labor 
standard  applied  to  811  housing 
designed  for  dwelling  use  by  12  or  more 
persons  with  disabilities)  to  be  paid 
wages  at  rates  not  less  than  those 
prevailing  in  the  locality,  as  determined 
by  the  Secretary  of  Labor  in  accordance 
with  the  Davis-Bacon  Act.  A  group 
home  will  not  be  covered  by  the  labor 
standards  because  a  group  home  is 
considered  to  be  one  unit.  Section  913 
also  provides  for  an  exemption  for  any 
individual  who  (a)  performs  services  for 
which  the  individual  volunteered;  (b) 

(1)  does  not  receive  compensation  for 
such  services;  or  (2)  is  paid  expenses, 
reasonable  benefits,  or  a  nominal  fee  for 
such  services;  and  (c)  is  not  otherwise 


Federal  Register  l  Vol.  58,  No.  85  /  Wednesday,  May  5,  1993  /  Rules  and  Regulations  26817 


employed  at  any  time  in  the 
construction  work.  This  interim  rule 
implements  the  labor  standards 
amendment  at  §  890.260(d). 

Minor  editorial  changes  have  been 
made  to  the  definitions.  The  definition 
of  Owner  is  clarified  by  the  requirement 
that  no  “Board”  member  of  the  Owner 
may  benefit  from  the  net  earnings  of  the 
corporation.  An  identical  amendment  is 
made  to  §  890.235,  Prohibited 
relationships.  The  restriction  also 
applies  so  long  as  the  individual  is 
serving  on  the  Board  and  for  a  period  of 
three  years  following  resignation  or  final 
closing,  whichever  occurs  later. 

The  notice  of  fund  availability 
requirements  (§  890.205)  is  amended  by 
eliminating  the  former  requirement  to 
publish  Invitations  for  Applications 
(§  890.205(a)(2)  and  (b)).  The  NOFA  will 
serve  as  the  invitation  and  the  Field 
Office  shall  notify  media  for  persons 
with  disabilities  and  minority  media,  all 
persons  and  organizations  on  their 
mailing  lists  and  minority  and  other 
organizations  involved  in  housing  and 
community  development  within  their 
jurisdiction,  qnd  groups  with  a  special 
interest  in  housing  for  persons  with 
disabilities,  of  the  NOFA. 

The  Virgin  Islands  are  added  as  a  high 
construction  cost  area  in  §  890.245, 
Development  cost  limits. 

Additional  changes  have  been  made 
to  application  content,  the  selection 
process  and  selection  criteria  to  simplify 
the  process  and  reduce  paperwork.  For 
example,  a  new  form  HUD-92016-CA, 
simplifies,  standardizes  and  condenses 
the  information  formerly  required  by 
890.270(b).  The  CHAS  certification  has 
been  revised  to  reflect  recent  changes  to 
the  CHAS  regulation.  Standard 
certifications  have  been  grouped 
together  and  authorities  cited  have  been 
updated  (e.g.,  addition  of  Americans 
with  Disabilities  Act). 

The  selection  process  has  been 
simplified  to  include  only  initial 
screening  and  technical  process. 
Applications  will  be  initially  reviewed 
to  determine  if  all  parts  of  the 
application  are  included.  HUD  will  not 
review  the  content  of  the  application  as 
part  of  initial  screening.  Deficiency 
letters  will  be  sent  informing  Sponsors 
of  any  missing  parts  of  the  application. 
Sponsors  must  correct  such  deficiencies 
within  14  calendar  days  from  the  date 
of  the  deficiency  letter.  All  applications 
will  be  placed  in  technical  processing 
upon  receipt  of  the  response  to  the 
deficiency  letter  or  at  the  end  of  the  14- 
day  period.  All  applications  will 
undergo  a  complete  analysis.  All 
applications  will  be  either  rated  or 
technically  rejected  at  the  end  of 
technical  processing.  The  Secretary  will 


not  reject  an  application  based  on 
technical  processing  without  giving 
notice  of  that  rejection  will  all  rejection 
reasons,  and  affording  the  applicant  an 
opportunity  to  appeal.  Technical 
processing  will  also  include  civil  rights 
compliance. 

The  selection  criteria  have  been 
regrouped  to  follow  the  statutory 
selection  criteria  and  no  longer  include 
the  financial  capacity  of  the  Sponsor. 
HUD  will  review  financial  capacity  at 
the  time  of  conditional  or  firm 
commitment  (where  project  proceeds 
directly  to  firm  commitment). 

The  Department  plans  to  issue  this 
fiscal  year  a  final  rule  for  the  Supportive 
Housing  for  Persons  with  Disabilities 
Program  which  will  incorporate  public 
comment  received  to  date  on  the  part 
890  interim  rules,  including  this  interim 
rule. 

The  interim  rule  furthers  the 
legislative  mandate  of  the  HCD  Act  of 
1992  and  allows  the  program  to 
continue  operation  in  FY  1993.  The 
Department  is  publishing  this  rule  as 
interim  because  it  will  increase 
efficiency,  reduce  unnecessary 
requirements,  combine  or  simplify 
current  requirements,  and  provide  new 
flexibility  for  HUD  and  program 
applicants.  Many  of  the  changes  are  of 
a  technical/clarifying  nature.  The  major 
changes  made  by  this  interim  rule  are 
statutorily  required  by  the  HCD  Act  of 
1992,  but  do  not  affect  the  types  of 
projects  funded.  These  changes  involve 
minor  interpretation  of  the  HCD  Act  of 
1992.  Publishing  this  rule  as  interim 
also  ensures  a  timely  and  simplified 
funding  round  for  FY  1993. 

III.  Other  Matters 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50 
implementing  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969,  42  U.S.C.  4332.  The  Finding  of  No 
Significant  Impact  is  available  for  public 
inspection  and  copying  between  7:30 
a.m.  and  5:30  p.m.  weekdays  at  the 
Office  of  the  Rules  Docket  Clerk,  451 
Seventh  Street,  SW.,  room  10276, 
Washington,  DC  20410-0500. 

This  rule  does  not  constitute  a  “major 
rule”  as  that  term  is  defined  in  section 
1(b)  of  the  Executive  Order  on  Federal 
Regulations  issued  on  February  17, 

1989.  Analysis  of  the  rule  indicates  that 
it  does  not: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more; 

(2)  Cause  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal,  State  or  local 


government  agencies,  or  geographic 
regions;  or 

(3)  Have  a  significant  advers  i  effect 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Under  5  U.S.C.  605(b),  (the  Regulatory 
Flexibility  Act),  the  undersigned  hereby 
certifies  that  this  rule  does  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  rule  would  provide  capital 
advances  to  nonprofit  organizations  to 
expand  the  supply  of  supportive 
housing  for  persons  with  disabilities. 
Although  small  entities  will  participate 
in  the  program,  the  rule  would  not  have 
a  significant  impact  on  them. 

On  February  26, 1990,  the  Department 
published  an  interim  rule  (24  CFR  part 
87)  advising  recipients  and 
subrecipients  of  Federal  contracts, 
grants,  cooperative  agreements  and 
loans  of  a  new  prohibition  recently 
mandated  by  Congress.  Section  319  of 
the  Department  of  the  Interior 
Appropriations  Act  (Pub.  L.  101-121, 
approved  October  23, 1989)  generally 
prohibits  recipients  of  Federal  contracts, 
grants,  and  loans  from  using 
appropriated  funds  for  lobbying  the 
Executive  or  Legislative  branches  of  the 
Federal  Government  in  connection  with 
a  specific  contract,  grant,  or  loan.  The 
interim  rule  generally  prohibits  the 
awarding  of  contracts,  grants, 
cooperative  agreements,  or  loans  unless 
the  recipient  has  made  an  acceptable 
certification  regarding  lobbying.  In 
addition,  the  recipient  must  also  file  a 
disclosure  if  it  has  made  or  has  agreed 
to  make  any  payment  with 
nonappropriated  funds  that  would  be 
prohibited,  if  paid  with  appropriated 
funds. 

Family  Impact 

The  General  Counsel,  as  the 
Designated  Official  for  Executive  Order 
12606,  the  Family,  has  determined  that 
the  provisions  of  this  rule  will  not  have 
a  significant  impact  on  family 
formation,  maintenance  or  well  being. 

Federalism  Impact 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12611 — Federalism, 
has  determined  that  this  rule  does  not 
involve  the  preemption  of  State  law  by 
Federal  statute  or  regulation  and  does 
not  have  federalism  impacts. 

This  interim  rule  was  listed  as  item 
1483  in  the  Department’s  Semiannual 
Agenda  of  Regulations  published  on 
April  26. 1993  (58  FR  24382,  24418) 
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under  Executive  Order  12291  and  the 
Regulatory  Flexibility  Act. 

The  Catalog  of  Federal  Domestic 
Assistance  Program  title  and  number  is 
14.181,  Supportive  Housing  for  Persons 
with  Disabilities. 

List  of  Subjects  in  24  CFR  Part  890 

Civil  rights,  Capital  advance 
programs,  Grant  programs — housing  and 
community  development,  Individuals 
with  disabilities,  Loan  programs — 
housing  and  community  development, 
Low  and  moderate  income  housing, 
Mental  health  programs,  Reporting  and 
recordkeeping  requirements. 

Accordingly,  the  Department  amends 
24  CFR  part  890,  as  set  forth  below. 

1.  The  authority  citation  for  part  890 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  3535(d),  8013. 

2.  In  §890.100,  paragraph  (b)  is 
revised  to  read  as  follows: 

§890.100  Purpose  and  policy. 
***** 

(b)  General  policy.  A  capital  advance 
made  under  this  part  shall  be  used  to 
finance  the  construction,  rehabilitation 
or  acquisition  with  or  without 
rehabilitation,  including  acquisition 
from  the  Resolution  Trust  Corporation 
(RTC)  of  structures  to  be  used  as 
supportive  housing  for  persons  with 
disabilities  and  may  include  real 
property  acquisition,  site  improvement, 
conversion,  demolition,  relocation,  and 
other  expenses  of  supportive  housing 
for  persons  with  disabilities. 

Acquisition  without  rehabilitation  is 
permitted  only  for  group  homes  or  RTC 
properties. 

3.  In  §  890.105,  the  definitions  for 
“Owner”  and  “Sponsor”  are  revised  to 
read  as  follows: 

§890.105  Definitions. 
***** 

Owner  means  a  single-purpose 
nonprofit  organization  established  by 
the  Sponsor  and  which  will  receive  a 
capital  advance  and  project  rental 
•  assistance  payments  to  develop  and 
operate,  as  its  legal  owner,  supportive 
housing  for  persons  with  disabilities 
under  this  part.  Nonprofit  organization 
means  any  institution  or  foundation: 

(1)  That  has  tax-exempt  status  under 
section  501(c)(3)  of  the  Internal  Revenue 
Code  of  1986; 

(2)  No  part  of  the  net  earnings  of 
which  inures  to  the  benefit  of  any  Board 
member,  founder,  contributor,  or 
individual: 

(3)  Which  has  a  governing  board 

(i)  The  membership  of  which  is 

selected  in  a  manner  to  assure  that  there 
is  significant  representation  of  the  views 


of  the  community  in  which  such 
housing  is  located  (including  persons 
with  disabilities),  and 

(ii)  Which  is  responsible  for  the 
operation  of  the  housing  assisted  under 
this  part;  and 

(4)  Which  is  approved  by  the 
Secretary  as  to  financial  responsibility. 

The  purposes  of  the  Owner  must 
include  the  promotion  of  the  welfare  of 
persons  with  disabilities.  The  Owner 
may  not  be  controlled  by  or  under  the 
direction  of  persons  or  firms  seeking  to 
derive  profit  or  gain  therefrom.  Because 
of  the  nonprofit  nature  of  the  section 
811  program,  no  officer  or  director,  or 
trustee,  Board  member,  stockholder  or 
authorized  representative  of  the  Owner 
is  permitted  to  have  any  financial 
interest  in  any  contract  in  connection 
with  the  rendition  of  services,  the 
provision  of  goods  or  supplies,  project 
management,  procurement  of 
furnishings  and  equipment, 
construction  of  the  project,  procurement 
of  the  site  or  other  matters  whatsoever. 
***** 

Sponsor  means  any  nonprofit  entity: 

(1)  That  has  tax-exempt  status  under 
section  501(c)(3)  of  the  Internal  Revenue 
Code  of  1986; 

(2)  No  part  of  the  net  earnings  of 
which  inures  to  the  benefit  of  any 
private  shareholder,  member,  founder, 
contributor  or  individual; 

(3)  Which  entity  is  not  controlled  by, 
or  under  the  direction  of  persons  or 
firms  seeking  to  derive  profit  or  gain 
therefrom; 

(4)  Which  has  a  governing  board  the 
membership  of  which  is  selected  in  a 
manner  to  assure  that  there  is  significant 
representation  of  the  views  of  persons 
with  disabilities;  and 

(5)  Which  is  approved  by  the 
Secretary  as  to  administrative  and 
financial  capacity  and  responsibility. 
Because  of  the  nonprofit  nature  of  the 
section  811  program,  no  officer  or 
director  of  the  Sponsor  is  permitted  to 
have  any  financial  interest  in  any 
contract  with  the  Owner  in  connection 
with  the  rendition  of  services,  the 
provision  of  goods  or  supplies, 
procurement  of  furnishings  and 
equipment,  construction  of  the  project, 
procurement  of  the  site  or  other  matters 
whatsoever.  The  prohibition  in  the 
preceding  sentence  does  not  apply  to 
any  management  contracts  (including 
the  management  fees  associated 
therewith)  entered  into  by  the  Owner 
with  the  Sponsor  or  its  nonprofit 
affiliate.  In  the  case  of  a  Sponsor  or  its 
nonprofit  affiliate  managing  the  project 
where  persons  are  in  a  paid  capacity 
with  either  the  Sponsor  or  nonprofit 
affiliate,  only  two  such  persons  would 


be  permitted  to  serve  as  directors  of  the 
nonprofit  organization  (Owner)  and 
only  in  a  non-voting  capacity. 
***** 

4.  Section  890.205  is  revised  to  read 
as  follows: 

§  890.205  Notice  of  fund  availability. 

(a)  Announcement  of  fund 
availability.  Following  an  allocation  of 
authority  under  §  890.200,  HUD  shall 
publish  a  Notice  of  Fund  Availability 
(NOFA)  in  the  Federal  Register 
indicating: 

(1)  The  amount  of  capital  advance 
authority  (and  approximate  number  of 
units)  being  made  available  for  housing 
for  disabled  households  within  each 
allocation  area; 

(2)  The  deadline  date  for  receipt  of 
applications;  and 

(3)  Other  appropriate  guidance  to 
prospective  Sponsors. 

(b)  Other  notifications.  Immediately 
after  the  NOFA  is  published,  the  Field 
Office  shall  notify  minority  media  and 
media  for  persons  with  disabilities,  all 
persons  and  organizations  on  their 
mailing  lists  and  minority  and  other 
organizations  involved  in  housing  and 
community  development  within  their 
jurisdiction,  and  groups  with  a  special 
interest  in  housing  for  persons  with 
disabilities,  including  the  applicable 
state  single  point  of  contact  (Executive 
Order  12372). 

5.  Section  890.235  is  amended  by 
revising  paragraphs  (a)  and  (d)  to  read 
as  follows: 

§890.235  Prohibited  relationships. 

(a)  Conflicts  of  interest.  Officers, 
directors,  trustees,  Board  members, 
stockholders  and  authorized 
representatives  of  the  Sponsor,  and 
officers  and  directors  of  the  Owner  may 
not  have  any  financial  interest  in  any 
contract  in  connection  with  the 
rendition  of  services,  the  provision  of 
goods  or  supplies,  project  management, 
procurement  of  furnishings  or 
equipment,  construction  of  the  project, 
procurement  of  the  site  or  other  matters 
related  to  the  development  and 
operation  of  the  project.  This  restriction 
applies  so  long  as  the  individual  is 
serving  on  the  Board  and  for  a  period  of 
three  years  following  resignation  or  final 
closing,  whichever  occurs  later. 
Management  contracts  (including 
associated  management  fees)  entered 
into  by  the  Owner  with  the  Sponsor  or 
the  Sponsor's  nonprofit  affiliate  will  not 
constitute  a  conflict  of  interest  if  no 
more  than  two  persons  salaried  by  the 
Sponsor  or  management  affiliate  serve 
as  nonvoting  directors  on  the  Owner’s 
board  of  directors. 
***** 
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(d)  Identity  of  interest.  A  person  or  an 
entity  (including  an  affiliated  entry) 
may  not  provide  technical  services  to  a 
project  in  more  than  one  of  the 
following  capacities:  Attorney,  architect, 
contractor,  housing  consultant, 
management  agent,  or  seller  of  the  site 
for  the  project,  except  that  the  same 
person  or  entity  may  serve  a  project  as 
management  agent  and  housing 
consultant.  The  prohibition  of  an 
identity  on  interest  between 
development  team  members  applies 
until  two  years  after  final  closing. 

§390.245  [Amended] 

6.  Section  890.245(d)  is  amended  by 
redesignating  paragraphs  (d)(i)  and  (ii) 
as  (d)  (1)  and  (2),  and  in  paragraph  (d)(2) 
by  adding  "Virgin  Islands,”  after 
"Guam”. 

7.  Section  890.260(d)  is  revised  to 
read  as  follows: 

§  890.260  Other  Federal  requirements. 
***** 

(d)  Labor  standards. 

(1)  All  laborers  and  mechanics  (other 
than  volunteers  under  the  conditions  set 
out  in  24  CFR  part  70)  employed  by 
contractors  and  subcontractors  in  the 
construction  (including  rehabilitation) 
of  housing  with  12  or  more  units 
assisted  under  this  part  shall  be  paid 
wages  at  rates  not  less  than  those 
prevailing  in  the  locality,  as  determined 
by  the  Secretary  of  Labor  in  accordance 
with  the  Davis-Bacon  Act  (40  U.S.C. 
276a-276a-5).  A  group  home  is  not 
covered  by  the  labor  standards. 

(2)  Contracts  involving  employment 
of  laborers  and  mechanics  shall  be 
subject  to  the  provisions  of  the  Contract 
Work  Hours  and  Safety  Standards  Act 
(40  U.S.C.  327-333). 

(3)  Sponsors,  Owners,  contractors  and 
subcontractors  must  comply  with  all 
related  rules,  regulations  and 
requirements. 

***** 

8.  Section  890.265  is  revised  to  read 
as  follows: 

§  890.265  Application  contents. 

(a)  Application.  Each  application 
shall  include  all  of  the  information, 
materials,  forms,  and  exhibits  listed  in 
paragraph  (b)  of  this  section.  The  Field 
Office  will  base  its  determination  of  the 
eligibility  of  the  Sponsor  for  a 
reservation  cf  section  811  capital 
advance  funds  on  the  information 
provided  in  the  application. 

(b)  General  application  requirements. 
Each  application  shall  include: 

(1)  Application  for  Section  811 
Supportive  Housing  Capital  Advance. 

(2  j  Evidence  of  each  Sponsor’s  legal 
status  as  a  nonprofit  organization, 
including  the  following: 


(i)  Articles  of  Incorporation, 
constitution,  or  other  organizational 
documents; 

(ii)  By-laws; 

(iii)  IRS  section  501(c)(3)  tax 
exemption  ruling  (this  must  be 
submitted  by  all  Sponsors,  including 
churches).  A  nonprofit  organization 
organized  in  the  Commonwealth  of 
Puerto  Rico  and  exempt  from  income 
taxation  under  Puerto  Rico  law,  has 
never  been  liable  for  payment  of  Federal 
income  taxes,  and  does  not  pay 
patronage  dividends  may  be  exempt 
from  the  requirement  set  out  in  the 
previous  sentence  if  they  are  not  eligible 
for  tax  exemption;  and 

(iv)  Resolution  of  the  board,  duly 
certified  by  an  officer,  that  no  officer  or 
director  of  the  Sponsor  or  Owner  has  or 
will  have  any  financial  interest  in  any 
contract  with  the  Owner  or  in  any  firm 
or  corporation  which  has  or  will  have  a 
contract  with  the  Owner  and  which 
includes  a  current  listing  of  all  duly 
qualified  and  sitting  officers  and 
directors  by  title  and  the  beginning  and 
ending  date  of  each  person’s  term. 

(3)  The  Sponsor  must  submit  a 
certification  by  the  jurisdiction  in  which 
the  proposed  project  will  be  located  that 
the  Sponsor’s  application  is  consistent 
with  the  jurisdiction’s  HUD-approved 
CHAS.  The  certification  must  be  made 
by  the  unit  of  general  local  government 
or  the  State,  pursuant  to  the  CHAS 
regulations  at  24  CFR  91.1(b)(1)(h),  and 
as  may  be  further  described  in  the 
NOFA.  The  CHAS  certification  is  not 
required  where  the  proposed  project 
will  be  located  in  the  Insular  Area  of 
Guam,  theU.S.  Virgin  Islands, 

American  Samoa  or  the  Northern 
Mariana  Islands.  Unless  otherwise  set 
forth  in  the  NOFA,  the  required 
certification  must  be  submitted  by  the 
application  submission  deadline 
announced  in  the  NOFA.  The 
jurisdiction  required  to  make  the 
certification  must  therefore  get  its  CHAS 
approved  by  HUD  in  time  for  the 
certification  to  be  submitted  by  the 
applicable  deadline,  i.e.,  the  application 
deadline  announced  in  the  NOFA  or  if 
the  NOFA  permits  a  later  submission 
date  for  the  certification,  the  later  date. 
(HUD  has  60  days  to  approve  a  CHAS.) 
However,  in  no  event  will  an 
application  be  considered  for  funding  if 
the  required  CHAS  has  not  been 
submitted  for  HUD  approval  by  the 
application  deadline.  All  certifications 
must  be  signed  by  the  public  official 
responsible  for  submitting  the  CHAS  to 
HUD,  and  must  meet  the  requirements 
of  the  CHAS  regulations  at  24  CFR  91.80 
(a)  or  (b),  "Consistency  certifications.” 

(4)  A  certification  that  the  Sponsor 
has  submitted  a  copy  of  its  application. 


if  reauired,  to  the  State  agency  (single 
point  of  contact)  for  State  review  in 
accordance  with  Executive  Order  12372. 

(5)  A  certification  from  the 
appropriate  State  or  local  agency 
identified  in  the  application  package 
that  the  provision  of  supportive  services 
is  well  designed  to  serve  the  special 
needs  of  persons  with  disabilities  and 
the  proposed  facility  is  consistent  with 
State  or  local  plans  and  policies 
governing  the  development  operation  of 
such  facilities. 

(6)  A  certification  on  Application  for 
Federal  Assistance  form  that  the 
Sponsor(s)  is  not  delinquent  on  the 
repayment  of  any  Federal  debt. 

(7)  Anti-lobbying  Certification  for 
Contracts,  Grants,  Loans  and 
Cooperative  Agreements  for  grants 
exceeding  $100,000.  Disclosure  of 
Lobbying  Activities  if  other  than 
federally  appropriated  funds  will  be  or 
have  been  used  to  lobby  the  Executive 
or  Legislative  branches  of  the  Federal 
Government  regarding  specific 
contracts,  grants,  loans  or  cooperative 
agreements.  The  applicant  determines  if 
the  submission  is  warranted. 

(8)  A  statement  that: 

(i)  Identifies  all  persons  (families, 
individuals,  businesses  and  nonprofit 
organizations  (identified  by  race/ 
minority  group,  and  status  as  owners  or 
tenants)  occupying  the  property  on  the 
date  of  submission  of  the  application  for 
a  capital  advance  (or  date  of  initial  site 
control,  if  later); 

(ii)  Indicates  the  estimated  cost  of 
relocation  payments  and  other  services; 
and 

(iii)  Identifies  the  staff  organization 
that  will  carry  out  the  relocation 
activities. 

[Note:  If  any  of  the  relocation  costs  will  be 
funded  from  sources  other  than  the  section 
811  Capital  Advance,  the  sponsor  must 
provide  evidence  of  a  firm  commitment  of 
these  funds.  When  evaluating  applications, 
HUD  will  consider  the  total  cost  of  proposals 
(i.e.,  cost  of  site  acquisition,  relocation, 
construction  and  other  project  coats).) 

(9) (i)  A  certification  of  the  Sponsor(s)' 
intent  to  comply  with  section  504  of  the 
Rehabilitation  Act  of  1973  (29  U.S.C. 
794)  and  the  implementing  regulations 
at  24  CFR  Part  8;  the  Fair  Housing  Act 
(42  U.S.C.  3600-3619)  and  the 
implementing  regulations  at  24  CFR  part 
100, 108, 109,  and  110;  Title  VI  of  the 
Civil  Rights  Act  of  1964  (42  U.S.C. 
2000d)  and  the  implementing 
regulations  at  24  CFR  part  1;  section  3 
of  the  Housing  and  Urban  Development 
Act  of  1968  (12  U.S.C.  1701u)  and  the 
implementing  regulations  at  24  CFR  part 
135;  the  Age  Discrimination  Act  of  1975 
(42  U.S.C.  6101-6107)  and  the 
implementing  regulations  at  24  CFR  part 
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146;  Executive  Order  11246  (as 
amended)  and  the  implementing 
regulations  at  41  CFR  chapter  60;  the 
regulations  implementing  Executive 
Order  11063  (Equal  Opportunity  in 
Housing)  at  24  CFR  part  107;  the 
Americans  with  Disabilities  Act  (42 
U.S.C.  12101  et  seq.)  to  the  extent 
applicable;  the  Affirmative  fair  housing 
marketing  requirements  at  24  CFR  part 
200,  subpart  M;  and  other  applicable 
Federal,  State  and  local  laws  prohibiting 
discrimination  and  promoting  equal 
opportunity. 

(ii)  A  certification  that  the  Sponsor(s) 
will  comply  with  the  requirements  of 
the  Drug-Free  Workplace  Act. 

(iii)  A  certification  that  the  project 
will  comply  with  HUD’s  design  and  cost 
standards,  the  Uniform  Federal 
Accessibility  Standards  and  HUD’s 
implementing  regulations  at  24  CFR  part 
40.  Section  504  of  the  Rehabilitation  Act 
of  1973  and  HUD's  implementing 
regulations  at  24  CFR  part  8,  and  for 
new  construction  requirements  of  the 
Fair  Housing  Act  and  HUD’s 
implementing  regulations  at  24  CFR  part 
100. 

(iv)  A  certification  by  the  Sponsor(s) 
that  it  will  comply  (or  has  complied) 
with  the  acquisition  and  relocation 
requirements  of  the  Uniform  Relocation 
Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970,  as 
amended  (URA),  implemented  by 
regulations  at  49  CFR  part  24,  and  24 
CFR  890.260(e). 

(v)  A  certification  by  the  Sponsor(s) 
that  it  will  form  an  Owner  (as  defined 
in  §  890.105)  after  the  issuance  of  the 
capital  advance,  will  cause  the  Owner  to 
file  a  request  for  determination  of 
eligibility  and  a  request  for  capital 
advance  under  §  890.300,  and  will 
provide  sufficient  resources  to  the 
Owner  to  insure  the  development  and 
long-term  operation  of  the  project. 

(vi)  A  certification  that  the  Sponsor 
will  comply  with  the  requirements  of 
the  Lead-Based  Paint  Poisoning 
Prevention  Act  (42  U.S.C.  4821-4846) 
and  implementing  regulations  at  24  CFR 
part  35  (except  as  superseded  in 

§  890.260(f)(2)).  In  the  case  of  a  structure 
built  or  rehabilitated  prior  to  1978  that 
is  proposed  to  be  developed  as  an 
independent  living  facility,  a  statement 
from  the  Sponsor  indicating  that  it  has 
inspected  the  structure  for  defective 
paint  surfaces. 

(10)  A  description  of  Sponsor’s 
purposes  and  activities,  ties  to  the 
community  (including  local  disability 
community),  any  statements  of  support 
for  the  proposed  project  from  non¬ 
governmental  organizations  familiar 
with  the  needs  of  the  population  it 
would  serve,  any  sources  of  local  funds 


to  serve  the  project,  minority  support 
and  how  long  it  has  been  in  existence 
(include  any  additional  related 
information). 

(11)  A  description  of  any  other  rental 
housing  projects  and/or  medical 
facilities,  sponsored,  owned  and 
operated  by  the  Sponsor  including  a 
description  of  experience  in  providing 
housing  and/or  medical  facilities  to 
persons  with  disabilities  and  minorities. 

(12)  A  description  of  the  Sponsor’s 
past  or  current  involvement  in  any 
programs  other  than  housing  (including 
its  provision  of  services)  that 
demonstrates  the  Sponsor’s 
management  capabilities  and 
experience,  including  a  description  of 
the  Sponsor’s  experience  in  serving 
persons  with  disabilities  and  minorities. 

(13)  A  description  of  the  Sponsor’s 
experience  in  contracting  with  minority 
and  women-owned  businesses, 
including  amounts  awarded. 

(14)  A  certified  Board  Resolution, 
acknowledging  responsibilities  of 
sponsorship,  long-term  support  of  the 
project(s),  willingness  of  Sponsor  to 
assist  the  Owner  to  develop,  own, 
manage  and  provide  appropriate 
services  in  connection  with  the 
proposed  project,  and  that  it  reflects  the 
will  of  its  membership.  Also,  evidence, 
in  the  form  of  a  certified  Board 
Resolution,  of  the  Sponsor’s  willingness 
to  fund  the  Minimum  Capital 
Investment  (one-half  of  one-percent  of 
the  HUD-approved  capital  advance,  not 
to  exceed  $10,000)  (see  §  890.250). 

(15)  A  list  of  the  applications,  if  any, 
the  Sponsor  has  submitted  or  is 
planning  to  submit  to  any  other  Field 
Office  in  response  to  current  NOFAs 
under  24  CFR  part  889  or  part  890. 
Indicate  by  Field  Office,  the  proposed 
location  by  city  and  State,  and  the 
number  of  units  requested  for  each 
application.  A  list  of  all  prior  year 
projects  to  which  the  Sponsor(s)  is  a 
party,  identified  by  project  number  and 
Field  Office,  which  have  not  been 
finally  closed. 

(16)  Applicant/Recipient  Disclosure/ 
Update  Report,  including  Social 
Security  Numbers  and  Employee 
Identification  Numbers. 

(17)  An  identification  of  the  proposed 
population  and  evidence  demonstrating 
sustained  effective  demand  for  the 
housing  for  the  proposed  population  in 
the  area  to  be  served;  such  as  a 
description  of  market  conditions  in 
existing  Federally  assisted  housing  for 
persons  with  disabilities  (occupancy, 
waiting  lists,  etc.),  state  or  local  needs 
assessments  of  persons  with  disabilities 
in  the  area,  the  types  of  supportive 
services  arrangements  currently 
available  in  the  area,  and  the  utilization 


of  such  services  as  evidenced  by  data 
from  local  social  service  agencies. 

(18)  Evidence  of  control  of  an 
approvable  site,  or  identification  of  a 
site  for  which  the  Sponsor  provides 
reasonable  assurances  that  it  will  obtain 
control  within  6  months  from  the  date 
of  fund  reservation  (if  Sponsor  is 
approved  for  funding); 

fi)  If  the  Sponsor  has  control  of  the 
site,  it  must  submit  the  following 
information: 

(A)  Evidence  that  the  Sponsor  has 
entered  into  a  legally  binding  option 
agreement  to  purchase  or  lease  the 
proposed  site;  or  has  a  copy  of  the 
contract  of  sale  for  the  site,  a  deed,  long¬ 
term  leasehold,  a  request  with  all 
supporting  documentation,  submitted 
either  prior  to  or  with  the  Application 
for  Capital  Advance,  for  a  partial  release 
of  a  site  covered  by  a  mortgage  under  a 
HUD  program  or  other  evidence  of  legal 
ownership  of  the  site  (including 
properties  to  be  acquired  from  the  RTC). 
The  option  agreement  period  should 
extend  through  the  end  of  the  current 
fiscal  year  and  contain  a  renewal 
provision  so  that  the  option  can  be 
renewed  for  at  least  an  additional  six 
months.  The  Sponsor  must  also  identify 
any  restrictive  covenants,  including 
reverter  clauses.  In  the  case  of  a  site  to 
be  acquired  from  a  public  body, 
evidence  that  the  public  body  possesses 
clear  title  to  the  site,  and  has  entered 
into  a  legally  binding  agreement  to  lease 
or  convey  the  site  to  the  Sponsor  after 
it  receives  and  accepts  a  notice  of 
section  811  Capital  Advance  and 
identification  of  any  restrictive 
covenants,  including  reverter  clauses. 
However,  in  localities  where  HUD 
determines  that  the  time  constraints  of 
the  funding  round  will  not  permit  all  of 
the  required  official  actions  [e.g., 
approval  of  Community  Planning 
Boards)  which  are  necessary  to  convey 
publicly-owned  sites,  a  letter  in  the 
application  from  the  Mayor  or  Director 
of  the  appropriate  local  agency 
indicating  their  approval  of  conveyance 
of  the  site  contingent  upon  the 
necessary  approval  action  is  acceptable 
and  may  be  approved  by  the  Field 
Office  if  it  has  satisfactory  experience 
with  timely  conveyance  of  sites  from 
that  public  body.  In  such  cases, 
documentation  shall  also  include  a  copy 
of  the  public  body’s  evidence  of 
ownership  and  identification  of  any 
restrictive  covenants,  including  reverter 
clauses.  For  properties  to  be  acquired 
from  the  RTC,  include  a  copy  of  the  RTC 
prepared  Transaction  Screen  Checklist 
or  Phase  I  Environmental  Site 
Assessment,  and  applicable 
documentation,  per  the  RTC 
Environmental  Guidelines. 
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[Note:  A  proposed  project  site  may  not  be 
acquired  or  optioned  from  a  general 
contractor  (or  its  affiliate)  which  will 
construct  the  section  811  project  or  from  any 
other  development  team  member.] 

(B)  Evidence  that  the  project  as 
proposed  is  permissible  under 
applicable  zoning  ordinances  or 
regulations,  or  a  statement  of  the 
proposed  action  required  to  make  the 
proposed  project  permissible  and  the 
basis  for  the  belief  that  the  proposed 
action  will  be  completed  successfully 
before  the  submission  of  the 
commitment  application  (e.g.,  a 
summary  of  the  results  of  any  recent 
requests  for  rezoning  on  land  in  similar 
zoning  classifications  and  the  time 
required  for  such  rezoning,  preliminary 
indications  of  acceptability  from  zoning 
bodies,  etc.). 

(C)  Narrative  description  of  site  and 
area  surrounding  the  site,  characteristics 
of  neighborhood,  how  the  site  will 
promote  greater  housing  opportunities 
for  minorities,  and  any  other 
information  that  impacts  on  the 
suitability  of  the  site  for  persons  with 
disabilities  and  including: 

(1)  Photographs  of  the  site; 

(2)  If  acquisition,  evidence  that  the 
structure  has  been  constructed  or 
occupied  for  at  least  three  years  (other 
than  RTC  properties); 

(3)  A  statement  that  the  Sponsor  is 
willing  to  seek  a  different  site  if  the 
preferred  site  is  unapprovable  and  site 
control  will  be  obtained  within  six 
months  of  notification  of  fund 
reservation;  and 

(4)  A  map  showing  the  location  of  the 
site  and  the  racial  composition  of  the 
neighborhood,  with  the  area  of  racial 
concentration  delineated. 

(ii)  If  the  Sponsor  has  identified  a  site, 
but  does  not  have  it  under  control,  it 
must  submit  the  following  information: 

(A)  A  description  of  the  location  of 
the  site,  including  its  address, 
neighborhood/community 
characteristics  (to  include  racial  and 
ethnic  data),  amenities,  adjacent 
housing  and/or  facilities,  how  the  site 
will  promote  greater  housing 
opportunities  for  minorities,  and  any 
other  information  that  impacts  on  the 
suitability  of  the  site  for  persons  with 
disabilities; 

•  (B)  A  description  of  the  activities 
undertaken  to  identify  the  site  as  well 
as  what  actions  must  be  taken  and  the 
estimated  time  necessary  to  obtain 
control  of  the  site,  if  approved  for 
funding; 

(C)  An  indication  as  to  whether  the 
site  is  properly  zoned.  If  it  is  not,  an 
indication  of  the  actions/time  necessary 
for  proper  zoning; 

(D)  A  status  of  the  sale  of  the  site;  and 


(E)  An  indication  as  to  whether  the 
site  would  involve  relocation. 

(19)  Supportive  Service  plan  that 
includes: 

(i)  A  detailed  description  of  whether 
the  housing  is  intended  to  serve  persons 
with  physical,  mental  or  emotional 
impairments,  developmental 
disabilities,  or  chronic  mental  illness. 
Include  how  and  from  where  persons 
will  be  referred  and  admitted  to  the 
project.  The  Sponsor  may,  with  the 
approval  of  the  Secretary,  limit 
occupancy  within  housing  developed 
under  this  part  to  persons  with 
disabilities  who  have  similar  disabilities 
and  require  a  similar  set  of  supportive 
services  in  a  supportive  housing 
environment. 

(ii)  A  detailed  description  of  the 
service  needs  of  the  proposed 
population. 

(iii)  A  detailed  description  of  the 
supportive  services  proposed  to  be 
provided  to  the  anticipated  occupancy, 
including: 

(A)  The  name(s)  of  the  agency(s) 
which  will  be  responsible  for  providing 
supportive  services  and  evidence  of  the 
service  provider’s  capability  and 
experience  in  providing  such  supportive 
services; 

(B)  The  manner  in  which  such 
services  will  be  provided  (i.e.,  how, 
when  and  how  often,  where  (on/off¬ 
site),  including  assurances  that  the 
proposed  residents  will  receive 
supportive  services  based  on  their 
individual  needs). 

(C)  The  staffing  plan,  including  a 
description  of  the  qualifications  of 
residential  staff,  if  any,  and  other  staff 
necessary  to  provide  the  proposed 
services. 

(iv)  Identification  of  the  extent  of  state 
and  local  funds  available  to  assist  in  the 
provision  of  supportive  services. 

(v)  Letters  of  intent  from  service 
providers  or  funding  sources,  indicating 
commitments  to  fund  or  provide  the 
supportive  services  or  that  a  particular 
service  will  be  available  to  project 
residents. 

(vi)  If  the  Sponsor  will  be  the  sole 
service  provider  using  its  own  funds,  a 
letter  indicating  its  capability  and 
commitment  to  either  provide  the 
supportive  services  or  ensure  their 
provision  for  the  life  of  the  project. 

(vii)  If  any  state  or  local  government 
funds  will  be  provided,  a  description  of 
the  state/local  agency’s  philosophy/ 
policy  concerning  residential  facilities 
for  the  population  to  be  served  as  well 
as  a  demonstration  by  the  Sponsor  that 
the  application  is  consistent  with  state 
or  local  plans  and  policies  governing  the 
development  and  operation  of  facilities 
for  the  same  disabled  population. 


(viii)  Identify  all  supportive  services, 
if  any,  to  be  provided  to  the  persons 
occupying  such  housing. 

(20)  A  written  description  of  the 
design  of  the  proposed  housing, 
including: 

(i)  The  development  method; 

(ii)  Identification  of  the  number  and 
type  of  structure(s),  and  for  an 
independent  living  facility,  the  number 
of  units  by  bedroom  type  and  the 
number  of  residents  with  disabilities, 
and  for  a  group  home,  the  number  of 
bedrooms  and  number  of  residents  with 
disabilities; 

(iii)  An  identification  of  all 
community  spaces,  amenities  or  features 
planned  for  the  housing.  A  description 
of  how  the  spaces,  amenities,  or  features 
will  be  utilized  and  of  the  extent  to 
which  they  are  necessary  to 
accommodate  any  special  needs  of  the 
proposed  residents  and  the  provision  of 
any  on-site  supportive  services  also 
must  be  included.  If  these  community 
spaces,  amenities,  or  features  would  not 
comply  with  the  design  and  cost 
standards  of  §  890.220,  the  Sponsor 
must  demonstrate  its  ability  and 
willingness  to  contribute  both  the 
incremental  development  cost  and 
continuing  operating  cost  associated 
with  the  community  spaces,  amenities 
or  features; 

(iv)  Describe  if  and  how  the  project 
will  promote  energy  efficiency  and  if 
applicable,  innovative  construction  or 
rehabilitation  methods  or  technologies 
to  be  used  that  will  promote  efficient 
construction;  and 

(v)  If  proposing  a  group  home  that 
exceeds  eight  persons  with  disabilities 
or  an  independent  living  facility  that 
exceeds  24  residents  the  following  must 
be  demonstrated: 

(A)  The  increased  number  of  people  is 
necessary  for  the  economic  feasibility  of 
the  project; 

(B)  The  project  is  compatible  with 
residential  development  and  population 
density  of  the  area; 

(C)  The  project  can  be  integrated  into 
the  neighborhood  and  community;  and 

(D)  The  project  is  marketable. 

(21)  For  group  homes  to  be  licensed 
as  intermediate  care  facilities  (in  which 
funding  for  the  intermediate  care  is 
provided  under  Title  XIX  of  the  Social 
Security  Act)  that  serve  persons  with 
developmental  disabilities,  the 
following  must  be  submitted: 

(i)  evidence  demonstrating  that  the  ' 
proposed  project  will  primarily  provide 
housing  rather  than  medical  facilities, 
and  is  or  will  be  licensed  by  appropriate 
State  agencies; 

(ii)  description  of  the  medical  training 
of  the  staff  of  the  proposed  facility  and 
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any  nursing  services  that  will  be 
required  by  the  residents  on-site; 

(iii)  description  of  the  services  that 
will  be  funded  by  Medicaid  for 
residents  of  the  proposed  project, 
including  their  nature,  frequency  and 
where  the  services  are  to  be  provided; 

(iv)  description  of  any  special  design 
features  proposed  for  the  group  home 
that  are  not  common  to  other  section 
811  group  homes  for  the  proposed 
population  and  the  Sponsor’s  rationale 
for  including  them;  and, 

(v)  written  evidence  that  the  State 
Medicaid  Office  recognizes  the  need  for 
a  tenant  contribution  to  rent  and  has 
agreed  to  pay  the  cost  of  the  tenant 
contribution  in  the  Medicaid  payment 
to  the  Owner. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2502-0462). 

9.  Section  890.300  is  revised  to  read 
as  follows: 

§  890.300  Review  of  applications  for 
capital  advance. 

(a)  Initial  screening.  Applications  for 
section  811  Capital  Advances  for 
housing  for  persons  with  disabilities 
that  are  received  by  HUD  at  the 
appropriate  address  within  the  time 
period  specified  in  the  NOFA  will  be 
reviewed  to  determine  if  all  parts  of  the 
application  are  included.  HUD  will  not 
review  the  content  of  the  application  as 
part  of  initial  screening. 

(b)  Deficiency  letters.  Deficiency 
letters  will  be  sent  informing  Sponsors 
of  any  missing  parts  of  the  application. 
Sponsors  must  correct  such  deficiencies 
within  14  calendar  days  from  the  date 
of  the  deficiency  letter.  All  applications 
will  be  placed  in  technical  processing 
upon  receipt  of  the  response  to  the 
deficiency  letter  or  at  the  end  of  the  14- 
day  period. 

(c)  Technical  processing. 

(1)  General.  All  applications  will 
undergo  a  complete  analysis.  All 
applications  will  be  either  rated  or 
technically  rejected  at  the  end  of 
technical  processing.  The  Secretary  will 
not  reject  an  application  based  on 
technical  processing  without  giving 
notice  of  that  rejection  with  ail  rejection 
reasons,  and  affording  the  applicant  an 
opportunity  to  appeal.  An  applicant  will 
be  afforded  14  calendar  days  from  the 
date  of  HUD’s  written  notice  to  appeal 

a  technical  rejection  The  Field  Office, 
the  Field  Office  must  respond  within  5 
working  days  to  the  Sponsor.  The  Field 
Office  shall  make  a  determination  on  an 
appeal  prior  to  making  its  selection 
recommendations. 

(2)  Civil  rights  compliance.  Technical 
processing  will  also  assure  that  if  the 
Sponsor  has  been  found  by  a  court  or  by 


a  Federal,  State,  or  local  agency,  in 
noncompliance  with  any  of  the  statutes, 
regulations,  or  other  requirements  listed 
in  the  civil  rights  certification 
(§890.265(b)(9)(i)),  HUD  will  obtain 
from  the  Sponsor  a  statement  of  the 
actions  taken  to  correct  that 
noncompliance.  There  must  be  no 
pending  civil  rights  suits  against  the 
Sponsor  instituted  by  the  Department  of 
Justice  and  no  pending  administrative 
actions  for  civil  rights  violations 
instituted  by  HUD  {including  a  charge  of 
discrimination  under  the  Fair  Housing 
Act).  Moreover,  there  must  not  be  a 
deferral  of  the  processing  of 
applications  from  the  Sponsor  imposed 
by  HUD  under  Title  VI  of  the  Civil 
Rights  Act  of  1964,  the  Department’s 
implementing  regulations  (24  CFR  1.8), 
procedures  (HUD  Handbook  8040.1), 
and  the  Attorney  General’s  Guidelines 
(28  CFR  50.3);  or  under  section  504  of 
the  Rehabilitation  Act  of  1973  and  the 
Department’s  implementing  regulations 
(24  CFR  8.57). 

(3)  The  need  for  supportive  housing 
for  persons  with  disabilities  in  the  area 
to  be  served; 

(4)  Based  on  the  factors  set  forth  in 
paragraph  (c)  of  this  section,  the  field 
office  will  determine  the  applications 
which,  in  its  judgment,  are  approvable. 
Selection  will  be  made  in  accordance 
with  paragraph  (e)  of  the  section. 

(d)  Selection  criteria.  The  selection 
criteria  for  assistance  include: 

(1)  The  Sponsor’s  ability  to  develop 
and  operate  the  proposed  housing  on  a 
long-term  basis,  considering  the 
following: 

(1)  The  scope,  extent  and  quality  of 
the  Sponsor’s  experience  in  providing 
housing  or  related  services  to  those 
proposed  to  be  served  by  the  project  and 
the  scope  of  the  proposed  project  [i.e., 
number  of  units,  services,  relocation 
costs,  development,  and  operation)  in 
relationship  to  the  Sponsor’s 
demonstrated  development  and 
management  capacity; 

(ii)  The  scope,  extent  and  quality  of 
the  Sponsor’s  experience  in  providing 
housing  or  related  services  to  minority 
persons  or  families; 

(iii)  The  scope,  extent  and  quality  of 
the  Sponsor’s  experience  in  providing 
opportunities  for  minority  and  women- 
owned  business  enterprises 
participation;  and 

(iv)  The  extent  of  local  community 
support  for  the  Sponsor’s  activities, 
including  previous  experience  in 
serving  the  area  where  the  project  is  to 
be  located,  and  Sponsor’s  demonstrated 
ability  to  enlist  volunteers  and  local 
funds; 

(2)  The  need  for  supportive  housing 
for  persons  with  disabilities  in  the  area 


to  be  served,  the  extent  to  which  the 
Sponsor  has  site  control,  and  the 
suitability  of  the  site,  considering: 

(i)  The  extent  of  the  need  for  the 
project  in  the  area  based  on  a 
determination  by  the  Field  Office.  This 
determination  will  be  made  by  taking 
into  consideration  the  Sponsor’s 
evidence  of  need  in  the  area  based  on 
the  guidelines  in  §  890.265(b)(18),  as 
well  as  other  economic,  demographic 
and  housing  market  data  available  to  the 
Field  Office.  The  data  could  include  the 
availability  of  existing  Federal  assisted 
housing  (HUD  and  FmHA)  for  persons 
with  disabilities  and  current  occupancy 
in  such  facilities,  Federally  assisted 
housing  for  persons  with  disabilities 
under  construction  or  for  which  fund 
reservations  have  been  issued  and,  in 
accordance  with  an  agreement  between 
HUD  and  FmHA,  comments  from  the 
FmHA  on  the  demand  for  additional 
assisted  housing  and  the  possible  harm 
to  existing  projects  in  the  same  housing 
market  area; 

(ii)  The  proximity  or  accessibility  of 
the  site  to  shopping,  medical  facilities, 
transportation,  places  of  worship, 
recreational  facilities,  and  other 
necessary  services  to  the  intended 
occupants,  adequacy  of  utilities  and 
streets  (site  control  projects  only),  and 
freedom  of  the  site  from  adverse 
environmental  conditions,  and 
compliance  with  site  and  neighborhood 
standards  (site  control  projects  only); 

(iii)  Suitability  of  the  site  from  the 
standpoint  of  promoting  a  greater  choice 
of  housing  opportunities  for  minority 
persons  with  disabilities;  and 

(iv)  Likelihood  that  Sponsor  will  have 
site  control  (if  not  already  in  control  of 
an  approvable  site)  within  six  months  of 
fund  reservation; 

(3)  The  adequacy  of  the  provision  of 
supportive  services  and  of  the  proposed 
facility  considering: 

(i)  The  extent  to  which  the  Sponsor 
demonstrated  that  the  identified 
supportive  services  will  be  provided  on 
a  consistent,  long-term  basis 
(considering  any  limitations  imposed  by 
State  or  local  governments) — strength  of 
commitments  to  fund  or  providing  the 
supportive  services,  or  indications  of 
the  availability  of  supportive  services  to 
project  residents; 

(ii)  The  quality  of  the  services 
implementation  plan;  and 

(iii)  The  extent  to  which  the  proposed 
design  will  meet  any  special  needs  of 
persons  with  disabilities  the  housing  is 
intended  to  serve  and  will  accommodate 
the  provision  of  any  necessary  on-site 
supportive  services  for  the  proposed 
residents. 

(e)  The  Field  Office  shall  rate  each 
application  on  the  basis  of  its 
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assessment  of  the  Sponsor’s  application 
using  the  selection  criteria.  The  Field 
Office  shall  also  calculate  the  capital 
advance  and  the  PRAC  amounts  to  be 
reserved  for  each  project.  The  Regional 
Office  shall  identify  for  selection  the 
highest  ranking  applications  in 
descending  order  which  most 
reasonably  approximate  the  estimated 
maximum  number  of  units  which  can  be 
funded  within  two  categories.  Category 
A  shall  consist  of  all  approvable 
applications  that  contain  evidence  of 
control  of  an  approvable  site(s). 

Category  B  shall  consist  of  all  other 
approvable  applications  in  which  a 
site(s)  has  been  identified  but  is  not 
under  control.  An  approvable 
application  containing  evidence  of  site 
control  in  which  the  site  or  the  evidence 
is  found  not  approvable  shall  be  ranked 
in  Category  B,  provided  the  Sponsor  has 
indicated  in  the  application  a 


willingness  to  seek  a  different  site  and 
an  assurance  that  site  control  will  be 
obtained  within  six  months  of  fund 
reservation,  if  approved. 

(f)  Selection.  (1)  Based  on  the  ranking 
under  paragraphs  (d)  and  (e)  of  this 
section,  HUD  first  shall  select 
applications  in  the  descending  order  of 
funding  priority  from  Category  A  that 
most  closely  approximate  the  capital 
advance  authority  allocated  to  the 
Region. 

(2)  If  capital  advance  authority 
remains  after  selecting  all  approvable 
applications  from  Category  A,  HUD 
shall  then  select  applications  in  the 
descending  order  of  funding  priority 
from  Category  B  that  most  closely 
approximate  the  capital  advance 
authority  remaining  for  each  Field 
Office. 

(3)  If,  after  completing  paragraph  (f)(1) 
of  this  section  and,  if  necessary, 
paragraph  (f)(2)  of  this  section,  the 


amount  of  capital  advance  authority 
allocated  to  a  Field  Office  exceeds  the 
amount  necessary  to  fund  all  approvable 
applications  in  that  area,  the 
Department  shall  transfer  the  unused 
capital  advance  authority  from  the  area 
to  another  area  or  areas  in  which  there 
is  insufficient  capital  advance  authority 
for  all  approvable  applications. 

§§  890.305  and  890.31 0  [Amended] 

10.  Sections  890.305  and  890.310  are 
amended  by  removing  the  term  "fund 
reservation”  wherever  it  appears  in  the 
sections,  and  by  adding  in  its  place  the 
term  "capital  advance”. 

Dated:  April  2, 1993. 

James  E.  Schoenberger, 

Associate  General  Deputy,  Assistant 
Secretary. 

[FR  Doc.  93-10447  Filed  5-4-93;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Assistant  Secretary  for 
Housing— Federal  Housing 
Commissioner 

[Dockst  No.  N-9 3-3590;  FR-3409-N-01] 

Fund  Availability  (NOFA)  for 
Supportive  Housing  for  Persons  with 
Disabilities 

AGENCY:  Office  of  Assistant  Secretary  for 
Housing — Federal  Housing  - 
Commissioner.  HUD. 

ACTION:  Notice  of  fund  availability  for 
FY  93. 

SUMMARY:  This  NOFA  announces  HUD’s 
funding  for  supportive  housing  for 
persons  with  disabilities.  In  the  body  of 
this  document  is  information 
concerning  the  following:  (a)  The 
purpose  of  the  NOFA  and  information 
regarding  eligibility,  submission 
requirements,  available  amounts,  and 
selection  criteria  and  (b)  application 
processing,  including  how  to  apply  and 
how  selections  will  be  made.  A 
checklist  of  steps  and  exhibits  involved 
in  the  application  process  will  be 
included  in  the  application  package 
which  can  be  obtained  from  the 
appropriate  Field  Office  identified  in 
appendix  A. 

DATES:  The  deadline  date  for  receipt  of 
applications  in  response  to  this  NOFA 
is  4  p.m.  local  time  on  July  8, 1993. 
ADDRESSES:  Applications  must  be 
delivered  to  the  Director  of  the  Housing 
Development  Division  in  the  HUD  Field 
Office  for  your  jurisdiction.  A  listing  of 
HUD  Field  Offices,  their  addressed  and 
telephone  numbers  (including  TDD 
telephone  numbers)  are  attached  as 
appendix  A  to  this  NOFA.  HUD  will 
date  and  time  stamp  incoming 
applications  to  evidence  timely  receipt, 
and  upon  request,  provide  the  applicant 
with  an  acknowledgement  of  receipt. 
Applications  submitted  by  facsimile  are 
not  acceptable. 

FOR  FURTHER  INFORMATION  CONTACT: 

The  HUD  Field  Office  for  your 
jurisdiction. 

SUPPLEMENTARY  INFORMATION: 
Paperwork  Reduction  Act  Statement 
In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501- 
220),  the  information  collection 
requirements  have  been  assigned  OMB 
Control  Number  2502-0462. 

I.  Purpose  and  Substantive  Description 
A.  Authority 

Section  811  of  the  Cranston-Gonzalez 
National  Affordable  Housing  Act  (the 


NAHA)  authorized  a  new  supportive 
housing  program  for  persons  with 
disabilities  and  replaced  assistance  for 
persons  with  disabilities  previously 
covered  by  section  202  of  the  Housing 
Act  of  1959  (section  20 2  continues,  as 
amended  by  section  801  of  the  NAHA, 
and  the  Housing  and  Community 
Development  Act  of  1992  (HCD  Act  of 
1992)  to  authorize  supportive  housing 
for  the  elderly).  The  assistance  is 
provided  as  capital  advances  and 
contracts  for  project  rental  assistance  in 
accordance  with  24  CFR  part  890. 

Capital  advances  may  be  used  to  finance 
the  construction,  rehabilitation,  or 
acquisition  with  or  without 
rehabilitation,  including  acquisition 
from  the  Resolution  Trust  Corporation 
(RTC),  of  structures  to  be  developed  into 
a  variety  of  housing  options  ranging 
from  group  homes  and  independent 
living  facilities,  to  dwelling  units  in 
multifamily  housing  developments, 
condominium  housing  and  cooperative 
housing.  Acquisition  without 
rehabilitation  is  permitted  only  for 
group  homes  or  properties  acquired 
from  the  RTC.  This  assistance  may  also 
cover  the  cost  of  real  property 
acquisitions,  site  improvement, 
conversion,  demolition,  relocation,  and 
other  expenses  that  the  Secretary 
determines  are  necessary  to  expand  the 
supply  of  supportive  housing  for 
persons  with  disabilities. 

Sections  601,  603  and  913  of  the  HCD 
Act  of  1992  amended  section  811  of  the 
NAHA.  These  amendments  and 
simplification  of  the  application  and 
selection  process  are  the  subject  of  an 
interim  rule  published  today  elsewhere 
in  this  issue.  These  amendments  are 
reflected  in  this  NOFA.  Of  special 
interest  are  the  amendment  to  the 
definition  of  private  nonprofit 
organization  (no  longer  required  to  be 
incorporated  or  private)  and  the 
amendment  relating  to  labor  wage  rates. 
The  amended  labor  standards  require  all 
laborers  and  mechanics  employed  by 
contractors  and  subcontractors  in  the 
construction  of  housing  with  12  or  more 
units  assisted  under  section  811  (the 
previous  labor  standard  applied  to 
section  811  housing  designed  for 
dwelling  use  by  13  or  more  persons 
with  disabilities)  to  be  paid  wages  at 
rates  not  less  than  those  prevailing  in 
the  locality,  as  determined  by  the 
Secretary  of  Labor  in  accordance  with 
the  Davis-Bacon  Act.  A  group  home  is 
not  covered  by  the  labor  standards 
because  a  group  home  is  considered  to 
be  one  unit.  Section  913  and  the  811 
interim  rule  published  today  elsewhere 
in  this  issue  provide  for  an  exemption 
for  any  individual  who  (a)  performs 


services  for  which  the  individual 
volunteered;  (b)  (1)  does  not  receive 
compensation  for  such  services;  or  (2)  is 
paid  expenses,  reasonable  benefits,  or  a 
nominal  fee  for  such  services;  and  (c)  is 
not  otherwise  employed  at  any  time  in 
the  construction  work. 

For  supportive  housing  for  persons 
with  disabilities,  the  Departments  of 
Veterans  Affairs  and  Housing  and  Urban 
Development,  and  Independent 
Agencies  Appropriations  Act,  1993 
(Pub.  L.  102-389,  enacted  October  6, 
1992,  (Fiscal  Year  1993  Appropriations 
Act)  provides  $193,754,000  for  capital 
advances,  for  supportive  housing  for 
persons  with  disabilities,  as  authorized 
by  section  811  of  the  NAHA,  and  for 
project  rental  assistance,  and 
amendments  to  contracts  for  project 
rental  assistance,  for  supportive  housing 
for  persons  with  disabilities  as 
authorized  by  section  811  of  the  NAHA. 
It  should  be  noted  that  although  section 
623  of  the  HOD  Act  of  1992  authorizes 
tenant-based  assistance  for  persons  with 
disabilities,  appropriations  have  not 
been  provided. 

In  accordance  with  an  agreement 
between  HUD  and  the  Farmers  Home 
Administration  (FmHA)  which 
facilitates  the  coordination  between  the 
two  agencies  in  administering  their 
respective  rental  assistance  programsj 
HUD  is  required  to  notify  FmHA  of 
applications  for  housing  assistance  it 
receives.  The  purpose  of  this 
notification  is  to  give  FmHA  the 
opportunity  to  comment  if  it  has 
concern  about  the  demand  for 
additional  assisted  housing  and  possible 
harm  to  existing  projects  in  the  same 
housing  market  area.  HUD  will  consider 
the  FmHA  comments  in  its  review  and 
project  selection  process. 

B.  Allocation  Amounts 

In  accordance  with  24  CFR  part  791, 
the  Assistant  Secretary  will  allocate  the 
amounts  available  for  capital  advances 
for  supportive  housing  for  persons  with 
disabilities.  The  Department  reserves 
project  rental  assistance  funds  sufficient 
for  20-year  project  rental  assistance 
contracts  in  support  of  the  units 
selected  for  capital  advances,  consistent 
with  current  operating  cost  standards. 

The  allocation  formula  for  section  811 
funds  consists  of  the  following  two  data 
elements: 

1.  A  measure  of  the  number  of 
persons  identified  as  having  a  public 
transportation  disability;  and 

2.  A  measure  of  the  number  of 
persons  identified  as  having  a  work 
disability. 
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Based  on  this  formula,  the  Department  has  allocated  the  available  capital  advance  funds  as  shown  on  the  following 
chart: 


Fiscal  Year  1993  Allocations  for  Supportive  Housing  for  Persons  With  Disabilities 


Region 

Units 

Capital  ad-  | 
vance 

PRAC  re¬ 
quired 

Per  unit 
cost 

121 

8,756,828 

20,257,582 

16,354,643 

25,917,193 

24,175,882 

11,118,141 

4,353.977 

2,537,260 

22,870,247 

3,298,298 

9,978,432 

22,139,731 

18,837,272 

28,213,351 

26.309,706 

12,926,664 

5,114,699 

2,975,250 

24,209,913 

3,514,618 

72,141 

75,880 

59,973 

50,454 

60,361 

47,671 

52,113 

49,587 

69,675 

59,977 

5 

400 

0 

233 

y 

84 

Q 

51 

323 

10 

55 

Total . „ . „ . 

2,326 

139,640,050 

154^219.636 

60,023 

C.  Eligibility 

The  only  eligible  applicants  under 
this  program  are  nonprofit 
organizations.  A  single  Sponsor  shall 
not  request  more  units  in  a  given  Region 
than  permitted  for  that  Region  in  the 
Invitation. 

D.  Initial  Screening,  Technical 
Processing  and  Selection  Criteria 

1.  Initial  Screening 

Applications  for  section  811  capital 
advances  that  are  received  by  HUD  at 
the  appropriate  address  by  4  p.m.  local 
time  on  July  8, 1993  will  be  reviewed 
to  determine  if  all  parts  of  the 
application  are  included.  HUD  will  not 
review  the  content  of  the  application  as 
part  of  initial  screening.  Deficiency 
letters  will  be  sent  informing  Sponsors 
of  any  missing  parts  of  the  application. 
Sponsors  must  correct  such  deficiencies 
within  14  calendar  days  from  the  date 
of  the  deficiency  letter. 

2.  Technical  Processing 

All  applications  will  be  placed  in 
technical  processing  upon  receipt  of  the 
response  to  the  deficiency  letter  or  at 
the  end  of  the  14-day  period.  All 
applications  will  undergo  a  complete 
analysis.  As  part  of  this  analysis,  HUD 
will  conduct  its  environmental  review 
in  accordance  with  24  CFR  part  50. 
Examples  of  reasons  for  technical 
processing  rejection  include  an 
ineligible  Sponsor,  ineligible  population 
to  be  served,  lack  of  legal  capacity  and 
insufficient  commitments  or  indications 
that  supportive  services  will  be 
available.  The  Secretary  will  not  reject 
an  application  based  on  technical 
processing  without  giving  notice  of  that 
rejection  with  all  rejection  reasons,  and 
affording  the  applicant  an  opportunity 
to  appeaL  An  applicant  will  be  afforded 
14  calendar  days  from  the  date  of  HUD’s 


written  notice  to  appeal  a  technical 
rejection  to  the  Field  Office.  The  Field 
Office  must  respond  within  5  working 
days  to  the  Sponsor.  The  Field  Office 
shall  make  a  determination  on  an  appeal 
prior  to  making  its  selection 
recommendations.  All  applications  will 
be  either  rated  or  technically  rejected  at 
the  end  of  technical  processing. 

Technical  processing  will  also  assure 
that  if  the  Sponsor  has  been  found  by  a 
court  or  by  a  Federal,  State,  or  local 
agency,  in  noncompliance  with  any  of 
the  statutes,  regulations,  or  other 
requirements  listed  in  the  civil  rights 
certification  (§  890.265(b)(9)(i)),  HUD 
will  obtain  from  the  Sponsor  a 
statement  of  the  actions  taken  to  correct 
that  noncompliance.  There  must  be  no 
pending  civil  rights  suits  against  the 
Sponsor  instituted  by  the  Department  of 
Justice  and  no  pending  administrative 
actions  for  civil  rights  violations 
instituted  by  HUD  (including  a  charge  of 
discrimination  under  the  Fair  Housing 
Act).  Moreover,  there  must  not  be  a 
deferral  of  the  processing  of 
applications  from  the  Sponsor  imposed 
by  HUD  under  Title  VI  of  the  Civil 
Rights  Act  of  1964,  the  Department’s 
implementing  regulations  (24  CFR  1.8), 
procedures  (HUD  Handbook  8040.1), 
and  the  Attorney  General’s  Guidelines 
(28  CFR  50.3);  or  under  section  504  of 
the  Rehabilitation  Act  of  1973  and  the 
Department’s  implementing  regulations 
(24  CFR  8.57). 

Under  completion  of  technical 
processing,  all  acceptable  applications 
will  be  rated  according  to  the  selection 
criteria  in  §  890.300(d)  (also  below  in 
I.D.3).  Applications  which  have  a  total 
score  of  50  points  or  more  will  be 
eligible  for  selection  and  will  be  placed 
in  rank  order. 


3.  Selection  Criteria 

Applications  for  section  811  capital 
advances  that  successfully  complete 
technical  processing  will  be  rated  using 
the  following  selection  criteria: 

(a)  The  Sponsor’s  ability  to  develop 
and  operate  the  proposed  housing  on  a 
long-term  basis,  considering  the 
following  (50  points  maximum): 

(1)  The  scope,  extent  and  quality  of 
the  Sponsor’s  experience  in  providing 
housing  or  related  services  to  those 
proposed  to  be  served  by  the  project  and 
the  scope  of  the  proposed  project  (i.e., 
number  of  units,  services,  relocation 
costs,  development,  and  operation)  in 
relationship  to  the  Sponsor’s 
demonstrated  development  and 
management  capacity.  (32  points); 

(2)  The  scope,  extent  ana  quality  of 
the  Sponsor’s  experience  in  providing 
housing  or  related  services  to  minority 
persons  or  families  (5  points); 

(3)  The  scope,  extent  and  quality  of 
the  Sponsor’s  experience  in  providing 
opportunities  for  minority  and  women- 
owned  business  enterprises 
participation  (3  points);  and 

(4)  The  extent  of  local  community 
support  for  the  Sponsor’s  activities, 
including  previous  experience  in 
serving  the  area  where  the  project  is  to 
be  located,  and  Sponsor’s  demonstrated 
ability  to  enlist  volunteers  and  local 
funds  (10  points); 

(b)  The  need  for  supportive  housing 
for  persons  with  disabilities  in  the  area 
to  be  served,  the  extent  to  which  the 
Sponsor  has  site  control,  and  the 
suitability  of  the  site,  considering  (25 
points): 

(1)  The  extent  of  the  need  for  the 
project  in  the  area  based  on  a 
determination  by  the  Field  Office.  This 
determination  will  be  made  by  taking 
into  consideration  the  Sponsor’s 
evidence  of  need  in  the  area  based  on 
the  guidelines  in  §  890.265(b)(18),  as 
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well  as  other  economic,  demographic 
and  housing  market  data  available  to  the 
Field  Office.  The  data  could  include  the 
availability  of  existing  Federally 
assisted  housing  (HUD  and  FmHA)  for 
persons  with  disabilities  and  current 
occupancy  in  such  facilities,  Federally 
assisted  housing  for  persons  with 
disabilities  under  construction  or  for 
which  fund  reservations  have  been 
issued  and,  in  accordance  with  an 
agreement  between  HUD  and  FmHA, 
comments  from  the  FmHA  on  the 
demand  for  additional  assisted  housing 
and  the  possible  harm  to  existing 
projects  in  the  same  housing  market 
area  (8points); 

(2)  The  proximity  or  accessibility  of 
the  site  to  shopping,  medical  facilities, 
transportation,  places  of  worship, 
recreational  facilities,  and  other 
necessary  services  to  the  intended 
occupants,  adequacy  of  utilities  and 
streets,  freedom  of  the  site  from  adverse 
environmental  conditions,  and 
compliance  with  the  site  and 
neighborhood  standards  (10  points); 

(3)  Suitability  of  the  site  from  the 
standpoint  of  promotion  a  greater  choice 
of  housing  opportunities  for  minority 
persons  with  disabilities  (7  points);  and 

(4)  Likelihood  that  Sponsor  will  have 
site  control  (if  not  already  in  control  of 
an  approvable  site)  within  six  months  of 
fund  reservation  (yes  or  no); 

(c)  The  adequacy  of  the  provision  of 
supportive  services  and  of  the  proposed 
facility  considering  (25  points 
maximum): 

(1)  The  extent  to  which  the  Sponsor 
demonstrated  that  the  identified 
supportive  services  will  be  provided  on 
a  consistent  long-term  basis 
(considering  any  limitations  imposed  by 
State  or  local  governments) — strength  of 
commitments  to  fund  or  providing  the 
supportive  services,  or  indications  of 
the  availability  of  supportive  services  to 
project  residents  (10  points); 

(2)  The  quality  of  the  services 
implementation  plan  (10  points); 

(3)  The  extent  to  which  the  proposed 
design  will  meet  any  special  needs  of 
persons  with  disabilities  the  housing  is 
intended  to  serve  and  will  accommodate 
the  provision  of  any  necessary  on-site 
supportive  services  for  the  proposed 
residents  (5  points). 

11.  Application  Process 

All  applications  for  Section  811 
capital  advances  submitted  by  eligible 
Sponsors  must  be  filed  with  the 
appropriate  HUD  Field  Office  receiving 
an  allocation  and  must  meet  the 
requirements  of  this  Notice.  No 
application  will  be  accepted  after  4  p.m. 
local  time  on  July  8, 1993,  unless  that 
date  and  time  is  extended  by  a  Notice 


published  in  the  Federal  Register. 
Applications  received  after  that  date 
and  time  will  not  be  accepted,  even  if 
postmarked  by  the  deadline  date. 
Applications  submitted  by  facsimiles 
are  not  acceptable. 

Immediately  upon  publication  of  this 
NOFA.  Field  Offices  shall  notify 
minority  media  and  media  for  persons 
with  disabilities,  all  persons  and 
organizations  on  their  mailing  lists  and 
minority  and  other  organizations  within 
their  jurisdiction  involved  in  housing 
and  community  development  and 
groups  with  special  interest  in  housing 
for  disabled  households. 

Organizations  interested  in  applying 
for  a  section  811  capital  advance  should 
provide  the  appropriate  Field  Office 
with  their  names,  addresses  and 
telephone  numbers,  and  advise  the 
Field  Office  whether  they  wish  to  attend 
the  workshop  described  below.  HUD 
encourages  minority  organizations  to 
participate  in  this  program  as  Sponsors. 
Field  Offices  will  advise  all 
organizations  on  their  mailing  list  of  the 
date,  time  and  place  of  workshops  at 
which  the  Section  811  Program  will  be 
explained. 

HUD  strongly  recommends  that 
prospective  applicants  attend  the  local 
Field  Office  workshop.  Interested 
persons  with  disabilities  should  contact 
the  Field  Office  to  assure  that  any 
necessary  arrangemCTits  can  be  made  for 
them  to  enable  their  attendance  and 
participation  in  the  workshop.  While 
strongly  urged  to  do  so,  if  Sponsors 
cannot  attend  a  workshop,  Application 
Packages  and  handbooks  can  also  be 
obtained  from  the  Field  Offices.  Contact 
the  appropriate  Field  Office  with  any 
questions  regarding  the  submission  of 
applications. 

At  the  workshops.  Application 
Packages  will  be  distributed,  application 
procedures  and  requirements  will  be 
explained.  Also,  concerns  such  as  local 
market  conditions,  building  codes, 
historic  preservation,  floodplain 
management,  displacement  and 
relocation,  zoning,  housing  costs  and 
service  plan  requirements  will  be 
addressed. 

III.  Application  Submission 
Requirements 

A.  Application 

Each  application  shall  include  all  of 
the  information,  materials,  forms,  and 
exhibits  listed  in  section  III.  B.  below 
and  must  be  indexed  and  tabbed.  The 
Field  Office  will  base  its  determination 
of  the  eligibility  of  the  Sponsor  for  a 
reservation  of  section  811  capital 
advance  funds  on  the  information 
provided  in  the  application. 


In  preparing  applications,  applicants 
will  be  able  to  utilize  information  and 
exhibits  previously  prepared  for  prior 
applications  under  section  811,  section 
202  or  other  funding  programs. 

Examples  of  exhibits  that  may  be  readily 
adapted  or  amended  to  decrease  the 
burden  of  application  preparation 
include,  among  others,  those  on 
previous  participation  in  the  section  202 
or  section  811  programs;  applicant 
experience  in  the  provision  of  housing 
and  services;  supportive  services  plan; 
community  ties,  and  experience  serving 
minorities. 

B.  General  Application  Requirements 

1.  Form  HUD-92016-CA,  Application 
for  Section  811  Supportive  Housing 
Capital  Advance. 

2.  Evidence  of  each  Sponsor’s  legal 
status  as  a  nonprofit  organization, 
including  the  following: 

(a)  Articles  of  Incorporation, 
constitution,  or  other  organizational 
documents; 

(b)  By-laws; 

(c)  IRS  section  501(c)(3)  tax 
exemption  ruling  (this  must  be 
submitted  by  all  Sponsors,  including 
churches).  A  nonprofit  organization 
organized  in  the  Commonwealth  of 
Puerto  Rico  and  exempt  from  income 
taxation  under  Puerto  Rico  law,  has 
never  been  liable  for  payment  of  Federal 
income  taxes,  and  does  not  pay 
patronage  dividends  may  be  exempt 
from  the  requirement  set  out  in  the 
previous  sentence  if  they  are  not  eligible 
for  tax  exemption;  and 

(d)  Resolution  of  the  board,  duly 
certified  by  an  officer,  that  no  officer  or 
director  of  the  Sponsor  or  Owner  has  or 
will  have  any  financial  interest  in  any 
contract  with  the  Owner  or  in  any  firm 
or  corporation  which  has  or  will  have  a 
contract  with  the  Owner  and  which 
includes  a  current  listing  of  all  duly 
qualified  and  sitting  officers  and 
directors  by  title  and  the  ending  date  of 
each  person’s  term. 

3.  CHAS  certification.  The  Sponsor 
must  submit  a  certification  by  the 
jurisdiction  in  which  the  proposed 
project  will  be  located  that  the 
Sponsor’s  application  is  consistent  with 
the  jurisdiction’s  HUD-approved  CHAS 
for  FY  1993.  The  certification  must  be 
made  by  the  unit  of  general  local 
government  if  it  is  required  to  have,  or 
has,  a  complete  CHAS.  Otherwise  the 
certification  may  be  made  by  the  State, 
or  if  the  project  will  be  located  in  a  unit 
of  general  local  government  authorized 
to  use  an  abbreviated  CHAS,  by  the  unit 
of  general  local  government  if  it  is 
willing  to  prepare  such  a  CHAS. 

All  CHAS  certifications  must  be  made 
by  the  public  official  responsible  for 
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submitting  the  CHAS  to  HUD.  All  CHAS 
certifications  must  be  submitted  as  part 
of  the  application  by  the  application 
submission  deadline  set  forth  in  this 
NOFA.  except  as  provided  in  the  next 
paragraph.  The  required  CHAS  must 
therefore  have  been  submitted  more 
than  60  days  before  the  application 
submission  deadline,  since  HUD  has  60 
days  to  review  and  approve  the  CHAS. 
Where  the  certification  of  consistency  is 
permitted  to  be  submitted  after  the 
Application  submission  deadline,  as 
described  in  the  next  paragraph,  the 
CHAS  must  be  submitted  for  approval 
in  time  for  the  certification  to  be  made 
by  the  later  date.  In  no  event  will  an 
application  be  considered  if  the  CHAS 
has  not  been  submitted  for  approval  by 
the  application  submission  deadline. 

If  the  required  certification  will  be 
made  by  a  unit  of  general  local 
government  with  respect  to  an 
abbreviated  CHAS,  and  such  CHAS  has 
been  submitted  by  the  application 
submission  deadline  but  has  not  yet 
been  approved  by  HUD,  the  deadline 
will  not  be  applied  to  the  certification 
for  consistency,  instead,  the  application 
must  include  a  written  statement  from 
the  public  official  responsible  for 
submitting  the  CHAS  that  the 
jurisdiction  has  submitted  an 
abbreviated  CHAS  for  FY  1993  for  HUD 
approval  and  that  the  application  is 
consistent  with  the  CHAS.  If  HUD 
approved  the  CHAS,  the  required 
certification  that  the  application  is 
consistent  with  a  HUD-approved  CHAS 
for  FY  1993  must  be  submitted  before 
August  31, 1993.  An  application  will 
not  be  selected  for  funding  unless  the 
CHAS  is  approved  and  the  required 
certification  is  made  by  August  31, 

1993.  The  CHAS  regulations  are 
published  in  24  CFR  part  91. 

4.  E.0. 12372.  A  certification  that  the 
Sponsor  has  submitted  a  copy  of  its 
application,  if  required,  to  the  State 
agency  (single  point  of  contact)  for  State 
review  in  accordance  with  Executive 
Order  12372. 

5.  Supportive  Services  certification.  A 
certification  from  the  appropriate  State 
or  local  agency  identified  in  the 
application  package  that  the  provision 
of  supportive  sendees  is  well  designed 
to  serve  the  special  needs  of  persons 
with  disabilities. 

6.  SF— 424.  A  certification  on  SF-424, 
Application  for  Federal  Assistance,  that 
the  Sponsors)  is  not  delinquent  on  the 
repayment  of  any  Federal  debt. 

7.  Anti-lobbying  Certification  for 
Contracts,  Grants,  Loans  and 
Cooperative  Agreements  for  grants 
exceeding  $100,000.  Disclosure  of 
Lobbying  Activities  (Standard  Form- 
LLL)  if  ether  than  federally  appropriated 


funds  will  be  or  have  been  used  to  lobby 
the  Executive  or  Legislative  branches  of 
the  Federal  Government  regarding 
specific  contracts,  grants,  loans  or 
cooperative  agreements.  The  applicant 
determines  if  the  submission  of  the  SF- 
LLL  is  warranted. 

8.  A  statement  that  (a)  identifies  all 
arsons  (families,  individuals, 
usinesses  and  nonprofit  organizations 

(identified  by  race/minority  group,  and 
status  as  owners  or  tenants)  occupying 
the  property  on  the  date  of  submission 
of  the  application  for  a  capital  advance 
(or  date  of  initial  site  control,  if  later); 

(b)  indicates  the  estimated  cost  of 
relocation  payments  and  other  services, 
and  (c)  identifies  the  staff  organization 
that  will  carry  out  the  relocation 
activities. 

Note:  If  any  of  the  relocation  coats  will  be 
funded  from  sources  other  than  the  section 
81 1  capital  advance,  the  sponsor  must 
provide  evidence  of  a  firm  commitment  of 
these  funds.  When  evaluating  applications, 
HUD  will  consider  the  total  cost  of  proposals 
(i.e.,  cost  of  site  acquisition,  relocation, 
construction  and  other  project  costs).) 

9.  Additional  Certifications. 

(a)  A  certification  of  the  Sponsor(s)’ 
intent  to  comply  with  section  504  of  the 
Rehabilitation  Act  of  1973  (29  U.S.C. 

794)  and  the  implementing  regulations 
at  24  CFR  part  8;  the  Fair  Housing  Act 
(42  U.S.C.  3600-3619)  and  the 
implementing  regulations  at  24  CFR  part 
100, 108, 109,  and  110;  title  VI  of  the 
Civil  Rights  Act  of  1964  (42  U.S.C. 
2000d)  and  the  implementing 
regulations  at  24  CFR  part  1;  section  3 
of  the  Housing  and  Urban  Development 
Act  of  1968  (12  U.S.C.  1701u)  and  the 
implementing  regulations  at  24  CFR  part 
135;  the  Age  Discrimination  Act  of  1975 
(42  U.S.C.  6101-6107)  and  the 
implementing  regulations  at  24  CFR  pert 
146;  Executive  Order  11246  (as 
amended)  and  the  implementing 
regulations  at  41  CFR  chapter  60;  the 
regulations  implementing  Executive 
Order  11063  (Equal  Opportunity  in 
Housing)  at  24  CFR  part  107;  the 
Americans  with  Disabilities  Act  (42 
U.S.C.  12101  et  seq.)  to  the  extent 
applicable;  the  affirmative  fair  housing 
marketing  requirements  at  24  CFR  part 
200,  subpart  M;  and  other  applicable 
Federal,  State  and  local  laws  prohibiting 
discrimination  and  promoting  equal 
opportunity. 

(b)  A  certification  that  the  Sponsor! s) 
will  comply  with  the  requirements  of 
the  Drug-Free  Workplace  Act.  . 

(c)  A  certification  that  the  project  will 
comply  with  HUD’s  design  and  cost 
standards,  the  Uniform  Federal 
Accessibility  Standards  and  HUD’s 
implementing  regulations  at  24  CFR  part 
40,  Section  504  of  the  Rehabilitation  Act 


of  1973  and  HUD’s  implementing 
regulations  at  24  CFR  part  8,  and  for 
new  construction  of  covered 
multifamily  dwellings,  the  design  and 
construction  requirements  of  the  Fair 
Housing  Act  and  HUD’s  implementing 
regulations  at  24  CFR  part  100. 

(d)  A  certification  by  the  Sponsor(s) 
that  it  will  comply  (or  has  complied) 
with  the  acquisition  and  relocation 
requirements  of  the  Uniform  Relocation 
Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970,  as 
amended  (URA),  implemented  by 
regulations  at  40  CFR  part  24,  and  24 
CFR  §  890.260(e). 

(e)  A  certification  by  the  Sponsor(s) 
that  it  will  form  an  Owner  (as  defined 
in  §  890.105)  after  the  issuance  of  the 
capital  advance,  will  cause  the  Owner  to 
file  a  request  for  determination  of 
eligibility  and  a  request  for  capital 
advance  under  §  890.300,  and  will 
provide  sufficient  resources  to  the 
Owner  to  insure  the  development  and 
long-term  operation  of  the  project. 

(f)  A  certification  that  the  Sponsor 
will  comply  with  the  requirements  of 
the  Lead-Based  Paint  Poisoning 
Prevention  Act  (42  U.S.C.  4821-4846) 
and  implementing  regulations  at  24  CFR 
part  35  (except  as  superseded  in 

§  890.260(0(2)).  In  the  case  of  a  structure 
built  or  rehabilitated  prior  to  1978  that 
is  proposed  to  be  developed  as  an 
independent  living  facility,  a  statement 
from  the  Sponsor  indicating  that  it  has 
inspected  the  structure  for  defective 
paint  surfaces. 

10.  A  description  of  Sponsor’s 
purposes  and  activities,  ties  to  the 
community  (including  local  disability 
community),  any  statements  of  support 
for  the  proposed  project  from  non¬ 
governmental  organizations  familiar 
with  the  needs  of  the  population  it 
would  serve,  any  sources  of  local  funds 
to  serve  the  project,  minority  support 
and  how  long  it  has  been  in  existence 
(include  any  additional  related 
information). 

11.  A  description  of  any  other  rental 
housing  projects  and/or  medical 
facilities,  sponsored,  owned  and 
operated  by  the  Sponsor  including  a 
description  of  experience  in  providing 
housing  and/or  medical  facilities  to 
persons  with  disabilities  and  minorities. 

12.  A  description  of  the  Sponsor’s 
past  or  current  involvement  in  any 
programs  other  than  bousing  (including 
its  provision  of  services)  that 
demonstrates  the  Sponsor's 
management  capabilities  and 
experience,  include  a  description  of  the 
Sponsor’s  experience  in  serving  persons 
with  disabilities  and  minorities. 

13.  A  description  of  the  Sponsor’s 
experience  in  contracting  with  minority 


26828 


Federal  Register  /  Vol.  58,  No.  85  /  Wednesday,  May  5,  1993  /  Notices 


and  women-owned  businesses, 
including  amounts  awarded. 

14.  A  certified  Board  Resolution, 
acknowledging  responsibilities  of 
sponsorship,  long-term  support  of  the 
project(s),  willingness  of  Sponsor  to 
assist  the  Owner  to  develop,  own, 
manage  and  provide  appropriate 
services  in  connection  with  the 
proposed  project,  and  that  it  reflects  the 
will  of  its  membership.  Also,  evidence, 
in  the  form  of  a  certified  Board 
Resolution,  of  the  Sponsor’s  willingness 
to  fund  the  Minimum  Capital 
Investment  (one-half  of  one-percent  of 
the  HUD-approved  capital  advance,  not 
to  exceed  $10,000)  (see  890.250). 

15.  A  list  of  the  applications,  if  any, 
the  Sponsor  has  submitted  or  is 
planning  to  submit  to  any  other  Field 
Office  in  response  to  this  NOFA  or  the 
NOFA  for  Supportive  Housing  for  the 
Elderly  (published  elsewhere  in  today’s 
Federal  Register).  Indicate  by  Field 
Office,  the  number  of  units  requested, 
the  proposed  location  by  city  and  State 
for  each  application.  A  list  of  all  FY 
1992  and  prior  year  projects  to  which 
the  Sponsor(s)  is  a  party,  identified  by 
project  number  and  Field  Office,  which 
have  not  been  finally  closed. 

16.  HUD-2880,  Applicant/Recipient 
Disclosure/Update  Report  including 
Social  Security  Numbers  and  Employee 
Identification  Numbers. 

17.  Evidence  of  need  for  supportive 
housing.  An  identification  of  the 
proposed  population  and  evidence 
demonstrating  sustained  effective 
demand  for  the  housing  for  the 
proposed  population  in  the  area  to  be 
served,  such  as  a  description  of  market 
conditions  in  existing  Federally  assisted 
housing  for  persons  with  disabilities 
(occupancy,  waiting  lists,  etc.),  state  or 
local  needs  assessments  of  persons  with 
disabilities  in  the  area,  the  types  of 
supportive  services  arrangements 
currently  available  in  the  area,  and  the 
utilization  of  such  services  as  evidenced 
by  data  from  local  social  service 
agencies. 

18.  Evidence  of  control  of  an 
approvable  site,  or  identification  of  a 
site  for  which  the  Sponsor  provides 
reasonable  assurances  that  it  will  obtain 
control  within  6  months  from  the  date 
of  fund  reservation  (if  Sponsor  is 
approved  for  funding); 

(l)  If  the  Sponsor  nas  control  of  the 
site,  it  must  submit  the  following 
information: 

(a)  Evidence  that  the  Sponsor  has 
entered  into  a  legally  binding  option 
agreement  to  purchase  or  lease  the 
proposed  site;  or  has  a  copy  of  the 
contract  of  sale  for  the  site,  a  deed,  long¬ 
term  leasehold,  a  request  with  all 
supporting  documentation,  submitted 


either  prior  to  or  with  the  Application 
for  Capital  Advance,  for  a  partial  release 
of  a  site  covered  by  a  mortgage  under  a 
HUD  program  or  other  evidence  of  legal 
ownership  of  the  site  (including 
properties  to  be  acquired  from  the  RTC). 
The  option  agreement  period  must 
extend  through  the  end  of  the  current 
fiscal  year  and  contain  a  renewable 
provision  so  that  the  option  can  be 
renewed  for  at  least  an  additional  six 
months.  The  Sponsor  must  also  identify 
any  restrictive  covenants,  including 
reverter  clauses.  In  the  case  of  a  site  to 
be  acquired  from  a  public  body, 
evidence  that  the  public  body  possesses 
clear  title  to  the  site,  and  has  entered 
into  a  legally  binding  agreement  to  lease 
or  convey  the  site  to  the  Sponsor  after 
it  receives  and  accepts  a  notice  of 
section  811  capital  advance  and 
identification  of  any  restrictive 
covenants,  including  reverter  clauses. 
However,  in  localities  where  HUD 
determines  that  the  time  constraints  of 
the  funding  round  will  not  permit  all  of 
the  required  official  actions  (e  g., 
approval  of  Community  Planning 
Boards)  which  are  necessary  to  convey 
publicly-owned  sites,  a  letter  in  the 
application  from  the  Mayor  or  Director 
of  the  appropriate  local  agency 
indicating  their  approval  of  conveyance 
of  the  site  contingent  upon  the 
necessary  approval  action  is  acceptable 
and  may  be  approved  by  the  Field 
Office  if  it  has  satisfactory  experience 
with  timely  conveyance  of  sites  from 
that  public  body.  In  such  cases, 
documentation  shall  also  include  a  copy 
of  the  public  body’s  evidence  of 
ownership  and  identification  of  any 
restrictive  covenants,  including  reverter 
clauses.  For  properties  to  be  acquired 
from  the  RTC,  include  a  copy  of  the  RTC 
prepared  Transaction  Screen  Checklist 
or  Phase  I  Environmental  Site 
Assessment,  and  applicable 
documentation,  per  the  RTC 
Environmental  Guidelines. 

Note:  A  proposed  project  site  may  not  be 
acquired  or  optioned  from  a  general 
contractor  (or  its  affiliate)  which  will 
construct  the  Section  811  project  or  from  any 
other  development  team  member. 

(b)  Evidence  that  the  project  as 
proposed  is  permissible  under 
applicable  zoning  ordinances  or 
regulations,  or  a  statement  of  the 
proposed  action  required  to  make  the 
proposed  project  permissible  and  the 
basis  for  the  belief  that  the  proposed 
action  will  be  completed  successfully 
before  the  submission  of  the 
commitment  application  (e.g.,  a 
summary  of  the  results  of  any  recent 
requests  for  rezoning  on  land  in  similar 
zoning  classifications  and  the  time 


required  for  such  rezoning,  preliminary 
indications  of  acceptability  from  zoning 
bodies,  etc.). 

(c)  Narrative  description  of  site  and 
area  surrounding  the  site,  characteristics 
of  neighborhood,  how  the  site  will 
promote  greater  housing  opportunities 
for  minorities,  and  any  other 
information  that  impacts  on  the 
suitability  of  the  site  for  persons  with 
disabilities  and  including: 

(1)  Photographs  of  the  site  (four 
directional  views); 

(2)  If  acquisition,  evidence  that  the 
structure  has  been  constructed  or 
occupied  for  at  least  three  years  (other 
than  RTC  properties); 

(3)  A  statement  that  the  Sponsor  is 
willing  to  seek  a  different  site  if  the 
preferred  site  is  unapprovable  and  site 
control  will  be  obtained  within  six 
months  of  notification  of  fund 
reservation;  and 

(4)  A  map  showing  the  location  of  the 
site  and  the  racial  composition  of  the 
neighborhood,  with  the  area  of  racial 
concentration  delineated. 

(2)  If  the  Sponsor  has  identified  a  site, 
but  does  not  have  it  under  control,  it 
must  submit  the  following  information: 

(a)  A  description  of  the  location  of  the 
site,  including  its  address, 
neighborhood/community 
characteristics  (to  include  racial  and 
ethnic  data),  amenities,  adjacent 
housing  and/or  facilities,  how  the  site 
will  promote  greater  housing 
opportunities  for  minorities,  and  any 
other  information  that  impacts  on  the 
suitability  of  the  site  for  persons  with 
disabilities; 

(b)  A  description  of  the  activities 
undertaken  to  identify  the  site  as  well 
as  what  actions  must  be  taken  and  the 
estimated  time  necessary  to  obtain 
control  of  the  site,  if  approved  for 
funding; 

(c)  An  indication  as  to  whether  the 
site  is  properly  zoned.  If  it  is  not,  an 
indication  of  the  actions/time  necessary 
for  proper  zoning; 

(a)  A  status  of  the  sale  of  the  site;  and 

(e)  An  indication  as  to  whether  the 
site  would  involve  relocation. 

19.  Supportive  Service  plan  that 
includes: 

(a)  A  detailed  description  of  whether 
the  housing  is  intended  to  serve  persons 
with  physical,  mental  or  emotional 
impairments,  developmental 
disabilities,  or  chronic  mental  illness. 
Include  how  and  from  where  persons 
will  be  referred  and  admitted  to  the 
project.  The  Sponsor  may,  with  the 
approval  of  the  Secretary,  limit 
occupancy  within  housing  developed 
under  this  part  to  persons  with 
disabilities  who  have  similar  disabilities 
and  require  a  similar  set  of  supportive 
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services  in  a  supportive  housing 
environment. 

(b)  A  detailed  description  of  the 
service  needs  of  the  proposed 
population. 

(c)  A  detailed  description  of  the 
supportive  services  proposed  to  be 
provided  to  the  anticipated  occupancy, 
including: 

(1)  The  name(s)  of  the  agency(s) 
which  will  be  responsible  for  providing 
supportive  services  and  evidence  of  the 
service  provider's  capability  and 
experience  in  providing  such  supportive 
services; 

(2)  The  manner  in  which  such 
services  will  be  provided  (i.e.,  how, 
when  and  how  often,  where  (on/off¬ 
site),  including  assurances  that  the 
proposed  residents  will  receive 
supportive  services  based  on  their 
individual  needs. 

(3)  The  staffing  plan,  including  a 
description  of  the  qualifications  of 
residential  staff,  if  any,  and  other  staff 
necessary  to  provide  the  proposed 
services. 

(d)  Identification  of  the  extent  of  state 
and  local  funds  available  to  assist  in  the 
provision  of  supportive  services. 

(e)  Letters  of  intent  from  service 
providers  or  funding  sources,  indicating 
commitments  to  fund  or  provide  the 
supportive  services  or  that  a  particular 
service  will  be  available  to  project 
residents. 

(f)  If  the  Sponsor  will  be  the  sole 
service  provider  using  its  own  funds,  a 
letter  indicating  its  capability  and 
commitment  to  either  provide  the 
supportive  services  or  ensure  their 
provision  for  the  life  of  the  project. 

(g)  If  any  state  or  local  government 
funds  will  be  provided,  a  description  of 
the  state/local  agency's  philosophy/ 
policy  concerning  residential  facilities 
for  the  population  to  be  served  as  well 
as  a  demonstration  by  the  Sponsor  that 
the  application  is  consistent  with  state 
or  local  plans  and  policies  governing  the 
development  and  operation  of  facilities 
for  the  same  disabled  population. 

(h)  Form  HUD  92013E,  Supplemental 
Application  Processing  Form — Housing 
for  Persons  with  Disabilities.  Identify  all 
supportive  services,  if  any,  to  be 
provided  to  the  persons  occupying  such 
housing. 

20.  A  written  description  of  the 
design  of  the  proposed  housing, 
including: 

(a)  The  development  method; 

*  (b)  Identification  of  the  number  and 
type  of  structure(s),  and  for  an 
independent  living  facility,  the  number 
of  units  by  bedroom  type  and  the 
number  of  residents  with  disabilities, 
and  for  a  group  home,  the  number  of 


bedrooms  and  number  of  residents  with 
disabilities; 

(c)  An  identification  of  all  community 
spaces,  amenities  or  features  planned 
for  the  housing.  A  description  of  how 
the  spaces,  amenities  or  features  will'be 
utilized  and  of  the  extent  to  which  they 
are  necessary  to  accommodate  any 
special  needs  of  the  proposed  residents 
and  the  provision  of  any  on-site 
supportive  services  also  must  be 
included.  If  these  community  spaces, 
amenities,  or  features  would  not  comply 
with  the  design  and  cost  standards  of 

§  890.220,  the  Sponsor  must 
demonstrate  its  ability  and  willingness 
to  contribute  both  the  incremental 
development  cost  and  continuing 
operating  cost  associated  with  the 
community  spaces,  amenities  or 
features;  and 

(d)  Describe  if  and  how  the  project 
will  promote  energy  efficiency  and  if 
applicable,  innovative  construction  or 
rehabilitation  methods  or  technologies 
to  be  used  that  will  promote  efficient 
construction. 

21.  For  group  homes  to  be  licensed  as 
intermediate  care  facilities  (in  which 
funding  for  the  intermediate  care  is 
provided  under  Title  XIX  of  the  Social 
Security  Act)  that  serve  persons  with 
developmental  disabilities,  the 
following  must  be  submitted: 

(a)  Evidence  demonstrating  that  the 
proposed  project  will  primarily  provide 
housing  rather  than  medical  facilities, 
and  is  or  will  be  licensed  by  appropriate 
State  agencies; 

(b)  Description  of  the  medical  training 
of  the  staff  of  the  proposed  facility  and 
any  nursing  services  that  will  be 
required  by  the  residents  on-site; 

(c)  Description  of  the  services  that 
will  be  funded  by  Medicaid  for 
residents  of  the  proposed  project, 
including  their  nature,  frequency  and 
where  the  services  are  to  be  provided; 

(d)  Description  of  any  special  design 
features  proposed  for  the  group  home 
that  are  not  common  to  other  section 
811  group  homes  for  the  proposed 
population  and  the  Sponsor’s  rationale 
for  including  them; 

(e)  Written  evidence  that  the  State 
Medicaid  Office  recognizes  the  need  for 
a  tenant  contribution  to  rent  and  has 
agreed  to  pay  the  cost  of  the  tenant 
contribution  in  the  Medicaid  payment 
to  the  Owner;  and 

(f)  Statement  certifying  that  the 
Individual  Program  Plan  for  each 
resident  will  include  participation  in  an 
out-of-the-home  activity  program  for  at 
least  6  hours  each  workday. 


IV.  Additional  Information 

A.  Sites 

The  National  Affordable  Housing  Act 
requires  Sponsors  submitting 
applications  for  section  811  fund 
reservations  to  provide  either  (a) 
evidence  of  site  control,  or  (b) 
reasonable  assurances  that  it  will  have 
control  of  a  site  within  6  months  of 
notification  of  fund  reservation. 
Accordingly,  if  a  Sponsor  has  control  of 
a  site  at  the  time  it  submits  its 
application,  it  must  include  evidence  of 
such  as  described  in  §  890.265.  If  it  does 
not  have  site  control,  it  must  provide 
the  information  required  in  §  890.265  as 
a  reasonable  assurance  that  site  control 
will  be  obtained  within  6  months  of 
fund  reservation  notification. 

Sponsors  may  select  a  site  different 
from  the  one(s)  submitted  in  their 
original  applications  if  the  original  site 
is  not  approvable.  Selection  of  a 
different  site  will  require  HUD 
performance  of  an  environmental 
review  on  the  new  site,  which  could 
result  in  rejection  of  that  site.  However, 
if  a  Sponsor  does  not  have  site  control 
for  any  reason  12  months  after 
notification  of  fund  reservation,  the 
assistance  will  be  recaptured  and 
reallocated. 

Sponsors  submitting  satisfactory 
evidence  of  an  approvable  site  (i.e.,  site 
control)  will  compete  against  each  other 
in  Category  A.  Sponsors  submitting 
proper  identification  of  a  site  will 
compete  against  each  other  in  Category 

B.  HUD  first  shall  select  applications  in 
the  descending  order  of  funding  priority 
from  Category  A  that  most  closely 
approximates  the  capital  advance 
authority  provided  to  the  allocation 
area.  If  capital  advance  authority 
remains  after  selecting  all  approvable 
applications  from  Category  A,  HUD 
shall  then  select  applications  in  the 
descending  order  of  funding  priority 
from  Category  B  that  most  closely 
approximates  the  capital  advance 
authority  remaining  in  the  allocation 
area. 

Applications  containing  evidence  of 
site  control  where  either  the  evidence  or 
the  site  is  not  approvable  will  not  be 
rejected  provided  the  application 
indicates  the  Sponsor’s  willingness  to 
select  another  site  and  an  assurance  that 
site  control  will  be  obtained  within  6 
months  of  fund  reservation  notification. 
Such  applications  will  compete  for 
selection  in  Category  B.  However,  only 
those  applications  where  the  evidence 
of  site  control  was  not  approvable  will 
be  eligible  to  receive  any  of  the  possible 
17  points  under  selection  criteria  (b)(2) 
and  (3)  (see  I.D.3. (b)(2)  and  (3)  above). 
Applications  where  the  site  was  rejected 
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will  receive  0  points  under  selection 
criteria  (b)(2)  and  (3). 

V.  Other  Matters 

A.  Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  that  implement  section 
101(2)(C)  of  the  National  Environmental 
Policy  Act  of  1969.  42  U.S.C.  4332.  The 
Finding  of  No  Significant  Impact  is 
available  for  public  inspection  during 
business  hours  in  the  Office  of  the  Rules 
Docket  Clerk.  Office  of  General  Counsel, 
room  10276,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
Southwest,  Washington,  DC  20410. 

B.  Federalism  Executive  Order 

.  The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  No.  12612,  Federalism, 
has  determined  that  this  NOFA  does  not 
have  substantial  direct  effects  on  States 
or  their  political  subdivisions,  or  on  the 
relationship  between  the  Federal 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  This  NOFA 
merely  notifies  the  public  of  the 
availability  of  capital  advances  for  ' 
supportive  housing  for  persons  with 
disabilities. 

C.  Family  Executive  Order 

The  General  Counsel,  as  the 

Designated  Official  under  Executive 
Order  No.  12606,  The  Family,  has 
determined  that  this  NOFA  does  not 
significantly  affect  family  formation, 
maintenance,  or  general  well-being,  and, 
thus,  is  not  subject  to  review  under  the 
order. 

D.  Documentation  and  Public  Access 
Requirements:  HUD  Reform  Act 

HUD  will  ensure  that  documentation 
and  other  information  regarding  each 
application  submitted  pursuant  to  this 
NOFA  are  sufficient  to  indicate  the  basis 
upon  which  assistance  was  provided  or 
denied.  This  material,  including  any 
letters  of  support,  will  be  made 
available  for  public  inspection  for  a  five- 
year  period  beginning  not  less  than  30 
days  after  the  award  of  the  assistance. 
Material  will  be  made  available  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and 
HUD's  implementing  regulations  at  24 
CFR  part  15.  In  addition,  HUD  will 
include  the  recipients  of  assistance 
pursuant  to  this  NOFA  in  its  quarterly 
Federal  Register  notice  of  all  recipients 
of  HUD  assistance  awarded  on  a 
competitive  basis.  (See  CFR  12.14(a)  and 
12.16(b),  and  the  notice  published  in  the 


Federal  Register  on  January  16, 1992 
(57  FR  1942),  for  further  information  on 
these  requirements^ 

E.  HUD  Reform  Act 

HUD’s  regulation  implementing 
section  103  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  was  published  May 
13, 1991  (56  FR  22088)  and  became 
effective  on  June  12. 1991.  That 
regulation,  codified  as  24  CFR  part  4, 
applies  to  the  funding  competition 
announced  today.  The  requirements  of 
the  rule  continue  to  apply  until  the 
announcement  of  the  selection  of 
successful  applicants. 

HUD  employees  involved  in  the 
review  of  applications  and  in  the 
making  of  funding  decisions  are 
restrained  by  part  4  from  providing 
advance  information  to  any  person 
(other  than  an  authorized  employee  of 
HUD)  concerning  funding  decisions,  or 
from  otherwise  giving  any  applicant  an 
unfair  competitive  advantage.  Persons 
who  apply  for  assistance  in  this 
competition  should  confine  their 
inquiries  to  the  subject  areas  permitted 
under  24  CFR  part  4. 

Applicants  who  have  questions 
should  contact  the  HUD  Office  of  Ethics 
(202)  708-3815  (TDD/Voice).  (This  is 
not  a  toll-free  number.)  The  Office  of 
Ethics  can  provide  information  of  a 
general  nature  to  HUD  employees,  as 
well.  However,  a  HUD  employee  who 
has  specific  program  questions,  such  as 
whether  particular  subject  matter  can  be 
discussed  with  persons  outside  the 
Department,  should  contact  his  or  her 
Regional  or  Field  Office  Counsel,  or 
Headquarters  counsel  for  the  program  to 
which  the  question  pertains. 

F.  Lobbying 

Section  13  of  the  Department  of 
Housing  and  Urban  Development  Act 
(42  U.S.C.  3537b)  contains  two 
provisions  dealing  with  efforts  to 
influence  HUD’s  decisions  with  respect 
to  financial  assistance.  The  first  imposes 
disclosure  requirements  on  those  who 
are  typically  involved  in  these  efforts — 
those  who  pay  others  to  influence  the 
award  of  assistance  or  the  taking  of  a 
management  action  by  the  Department 
and  those  who  are  paid  to  provide  the 
influence.  The  second  restricts  the 
payment  of  fees  to  those  who  are  paid 
to  influence  the  award  of  HUD 
assistance,  if  the  fees  are  tied  to  the 
number  of  housing  units  received  or  are 
based  on  the  amount  of  assistance 
received,  or  if  they  are  contingent  upon 
the  receipt  of  assistance. 

Section  13  was  implemented  by  final 
rule  published  in  the  Federal  Register 
on  May  17, 1991  (56  FR  22912).  If 


readers  are  involved  in  any  efforts  to 
influence  the  Department  in  these  ways, 
they  are  urged  to  read  the  final  rule, 
particularly  the  examples  contained  in 
Appendix  A  of  the  rule. 

Any  questions  regarding  the  rule 
should  be  directed  to  the  Director, 

Office  of  Ethics,  room  2158,  Department 
of  Housing  and  Urban  Development, 

451  Seventh  Street,  SW.,  Washington, 
DC  20410.  Telephone:  (202)  708-3815 
TDD/Voice).  (This  is  not  a  toll-free 
number.)  Forms  necessary  for 
compliance  with  the  rale  may  be 
obtained  from  the  local  HUD  office. 

G.  Prohibition  Against  Lobbying 
Activities 

The  use  of  funds  awarded  under  this 
NOFA  is  subject  to  the  disclosure 
requirements  and  prohibitions  of 
Section  319  of  the  Department  of 
Interior  and  Related  Agencies 
Appropriations  Act  for  Fiscal  Year  1990 
(31  U.S.C.  1352)  and  the  implementing 
regulations  at  24  CFR  part  87.  These 
authorities  prohibit  recipients  of  federal 
contracts,  grants  or  loans  from  using 
appropriated  funds  for  lobbying  the 
Executive  or  Legislative  Branches  of  the 
Federal  Government  in  connection  with 
a  specific  contract,  grant  or  loan.  The 
prohibition  also  covers  the  awarding  of 
contracts,  grants,  cooperative 
agreements  or  loans  unless  the  recipient 
has  made  an  acceptable  certification 
regarding  lobbying.  Under  24  CFR  part 
87,  applicants,  recipients  and 
subrecipients  of  assistance  exceeding 
$100,000  must  certify  that  no  federal 
funds  have  been  or  will  be  spent  on 
lobbying  activities  in  connection  with 
the  assistance. 

H.  Catalog  of  Federal  Domestic 
Assistance  Program 

The  Catalog  of  Federal  Domestic 
Assistance  Program  title  and  number  is 
14.181,  Supportive  Housing  for  Persons 
with  Disabilities. 

Authority:  Section  811,  National 
Affordable  Housing  Act.  as  amended  (42 
U.S.C  8013),  section  7(d),  Department  of 
Housing  and  Urban  Development  Act  (42 
U.S.C.  3535(d)). 

Dated:  April  2, 1993. 

James  E.  Schoenberger, 

Associate  General  Deputy,  Assistant 
Secretary.  ..  - 

Appendix  A — HUD  Field  Offices 

Regional  Field  Offices 

April  6, 1993. 

HUD  Field  Offices 
Region  I 
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Jurisdiction:  Connecticut,  Maine, 
Massachusetts,  New  Hampshire,  Rhode 
Island,  Vermont 

Boston,  MA  Regional  Office 
Harold  G.  Thompson 
Acting  Regional  Administrator,  Regional 
Housing  Commissioner 
HUD — Boston  Regional  Office 
Thomas  P.  O’Neill,  Jr.  Federal  Building 

10  Causeway  Street,  room  375 
Boston,  MA  02222-1092 
(617) 565-5234 

Bangor,  ME  Office  (D) 

Richard  Young 
Supervisory  Appraiser 
HUD — Bangor  Office 
Professional  Building 
Casco  Northern  Bank  Building 
23  Main  Street 
Bangor,  ME  04401 
(207) 945-0467 
Burlington,  VT  Office  (D) 

William  Peters 
Chief 

HUD — Burlington  Office 
Room  244,  U.S.  Federal  Building 

11  Elmwood  Avenue,  P.O.  Box  879 
Burlington,  VT  05402-0879 

(802)  951-6290 
Hartford.  CT  Office  (A) 

William  Hernandez,  Jr. 

Manager 

HUD-Hartford  Office 
330  Maine  Street 
Hartford,  CT  06106-1860 
(203) 240-4523 
Manchester,  NH  Office  (B) 

David  B.  Harrity 
Manager 

HUD— Manchester  Office 
Norris  Cotton  Federal  Building 
275  Chestnut  Street 
Manchester,  NH  03103-2487 
(603) 666-7681 
Providence,  RI  Office  (B) 

Casimir  J.  Kolaski,  Jr. 

Manager 

HUD — Providence  Office 
330  John  O.  Pastore  Federal  Building  and 
U.S.  Post  Office — Kennedy  Plaza 
Providence,  RI  02903 
(401)  528-5351 

Region  II 

Jurisdiction:  New  York,  New  Jersey 
New  York  Regional  Office 
Burton  Bloomberg 

Acting  Regional  Administrator,  Regional 
Housing  Commissioner 
HUD — New  York  Regional  Office 
26  Federal  Plaza 
New  York,  NY  10278-0068 
(212) 264-8068 
Albany,  NY  Office  (C) 

John  Petricco 
Manager 

HUD — Albany  Office 
52  Corporate  Circle 
Albany.  NY  12203 
(518) 464-4200 


Buffalo,  NY  Office  (A) 

Joseph  Lynch 
Manager 

HUD— Buffalo  Office 
Lafayette  Court,  5th  floor 
465  Main  Street 
Buffalo,  NY  14203 
(716) 846-5733 
Camden,  NJ  Office  (C) 

Elmer  Roy 
Manager 

HUD— Camden  Office 
519  Federal  Street 
Camden,  NJ  08103-9998 
(609)  757-5081 
Newark,  NJ  Office  (A) 

(Vacant) 

Manager 

HUD— Newark  Office 
Military  Park  Building 
60  Park  Place 
Newark,  NJ  07102-5504 
(201) 877-1808 

Region  III 

Jurisdiction:  Pennsylvania,  Washington  DC, 
Maryland,  Delaware,  Virginia,  West  Virginia 

Philadelphia  Regional  Office 
Harry  W.  Staffer 

Acting  Regional  Administrator,  Regional 
Housing  Commissioner 
HUD — Philadelphia  Regional  Office 
Liberty  Square  Building 
105  South  7th  Street 
Philadelphia,  PA  19106-3392 
(215) 597-2560 
Baltimore,  MD  Office  (A) 

Maxine  Saunders 
Manager 

HUD— Baltimore  Office 
10  North  Calvert  Street,  3rd  floor 
Baltimore,  MD  21202-1865 
(410) 962-2520 
Charleston.  WV  Office  (B) 

Ron  Rash 
Manager 

HUD— Charleston  Office 
405  Capitol  Street,  suite  708 
Charleston.  WV  25301-1795 
(304) 347-7000 
Pittsburgh,  PA  Office  (A) 

Choice  Edwards  / 

Manager 

HUD— Pittsburgh  Office 

Old  Post  Office  Courthouse  Building 

7th  Avenue  ft  Grant 

Pittsburgh,  PA  15219 

(412) 644-6428 

Richmond,  VA  Office  (A) 

Mary  Ann  Wilson 
Manager 

HUD— Richmond  Office 
The  3600  Centre 
3600  West  Broad  Street 
P.O.  Box  90331 
Richmond.  VA  23230-0331 
(804) 278-4507 
Washington,  DC  Office  (A) 

I.  Toni  Thomas 
Manager 


HUD — Washington,  DC  Office 
Union  Center  Plaza,  Phase  II 
820  First  Street,  NE,  suite  300 
Washington,  DC  20002-4205 
(202)  275-9200 
Wilmington,  DE  Office  (D) 

David  Sharbaugh 
Chief 

HUD — Wilmington  Office,  suite  850 
824  Market  Street 
Wilmington,  DE  19801-3016 
(302) 573-6300 

Region  IV 

Jurisdiction:  Alabama,  Florida,  Georgia, 
Kentucky,  Mississippi,  North  Carolina,  South 
Carolina,  Tennessee,  Caribbean,  Virgin 
Islands 

Atlanta,  GA  Regional  Office 
Raymond  A.  Harris 

Regional  Administrator,  Regional  Housing 
Commissioner 

Richard  B.  Russell  Federal  Building 
75  Spring  Street,  S.W. 

Atlanta.  GA  30303-3388 
(404) 331-5136 
Birmingham,  AL  Office  (A) 

Robert  E.  Lunsford 
Manager 

HUD— Birmingham  Office 
600  Beacon  Parkway  West,  suite  300 
Birmingham,  AL  35209-3144 
(205) 290-7617 
Caribbean  Office  (A) 

Rosa  Villalonga 
Manager 

HUD— Caribbean  Office 
New  San  Juan  Office  Building 
159  Carlos  E.  Chardon  Avenue 
San  Juan,  PR  00918-1804 
(809)  766-6121 

Columbia,  SC  Office  (A) 

Ted  B.  Freeman 
Manager 

HUD— Columbia  Office 

Strom  Thurmond  Federal  Building 

1835  Assembly  Street 

Columbia,  SC  29201-2480 

(803)  765-5592 

Coral  Gables,  FL  Office  (A) 

Orlando  L.  Lorie 
Manager 

HUD— Carol  Gables  Office 
Gables  One  Tower 
1320  South  Dixie  Highway 
Carol  Gables,  FL  33146-2911 
(305) 662-4510 
Greensboro,  NC  (A) 

Larry  J.  Parker 
Manager 

HUD— Greensboro  Office 

Koger  Building 

2306  West  Meadowview  Road 

Greensboro,  NC  27407 

(919) 547-4000 

Jackson,  MS  Office  (A) 

Sandra  Freeman 
Manager 

HUD— Jackson  Office 

Dr.  A.H.  McCoy  Federal  Building 

100  West  Capitol  Street,  room  910 
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San  Antonio,  TX  Office  (A) 

A.  Cynthia  Leon 
Manager 

HUD— San  Antonio  Office 
Washington  Square  Building 
800  Dolorosa  Street 
San  Antonio,  TX  78207-4563 
(512)  229-6800 
Shreveport,  LA  Office  (C) 

David  E.  Gleason 
Manager 

HUD— Shreveport  Office 

Joe  D.  Waggoner  Federal  Building 

500  Fannin  Street,  #6B04 

Shreveport,  LA  71101-3077 

(318)  676-3385 

Tulsa,  OK  Office  (Q 

(Vacant) 

Manager 

HUD— Tulsa  Office 

1516  South  Boston  Avenue,  suite  110 

Tulsa.  OK  74119-4032 

(918)  581-7434 

Region  VII 

Jurisdiction:  Iowa,  Kansas,  Missouri, 
Nebraska 

Kansas  City,  KS  Regional  Office 
Elmer  C.  Binford 

Acting  Regional  Adminsitrator,  Regional 
Housing  Commissioner 
HUD — Kansas  City  Office 
Gateway  Tower  II 
400  State  Avenue 
Kansas  City,  KS  66101-2406 
(913) 236-2162 
Des  Moines,  IA  Office  (B) 

William  McNamey 
Manager 

HUD — Des  Moines  Office 
Federal  Building 
210  Walnut  Street,  room  239 
Des  Moines,  IA  50309-2155 
(515) 284-4512 
Omaha,  NE  Office  (A) 

Roger  M.  Massey 
Manager 

HUD — Omaha  Office 
10909  Mill  Valley  Road 
Omaha,  NE  68154-3955 
(402) 492-3100 
St  Louis,  MO  Office  (A) 

Kenneth  G.  Lange 
Manager 

HUD — St  Louis  Office 
1222  Spruce  Street,  room  3207 
St  Louis.  MO  63103-2836 
(314) 539-6583 

Region  VIII 

Jurisdiction:  Colorado,  Montana,  North 
Dakota,  South  Dakota,  Utah,  Wyoming 

Denver,  CO  Regional  Office 
Donald  J.  Dirksen 

Acting  Regional  Administrator,  Regional 
Housing  Commissioner 
HUD — Denver  Regional  Office 
Executive  Tower  Building 
1405  Curtis  Street 
Denver,  CO  80202-2349 
(303) 844-4513 


Casper,  WY  Office  (D) 

William  Garrett 
Chief 

HUD — Casper  Office  s 

4225  Federal  Office  Building 

100  East  5  Street 

P.O.  Box  120 

Casper,  WY  82602-1918 

(307) 261-5252 

Fargo,  ND  Office  (D) 

Keith  Elliott 
Chief 

HUD — Fargo  Office 
Federal  Building 
P.O.  Box  2483 
657  2nd  Avenue  North 
Fargo,  ND  58108-2483 
(701)  239-5136 
Helena,  MT  Office  (C) 

Christian  Kafentzis 
Manager 

HUD — Helena  Office 

Federal  Office  Building,  Drawer  10095 

302  South  Park,  room  340 

Helena.  MT  59626-0095 

(406) 449-5205 

,  Salt  Lake  City,  UT  Office  (C) 

Richard  Bell 
Manager 

HUD— Salt  Lake  City  Office 

257  E.  200  South,  suite  550 

257  Tower  Building 

Salt  Lake  City.  UT  84111-2048 

(801) 524-5379 

Sioux  Falls,  SD  Office  (D) 

Don  Olson 
Chief 

HUD — Sioux  Falls  Office 
300  Building 

300  North  Dakota  Street,  suite  116 
Sioux  Falls.  SD  57102-0311 

Region  IX 

Jurisdiction:  Arizona,  California,  Hawaii, 
Nevada,  Guam,  American  Samoa 

San  Francisco,  CA  Regional  Office 
John  E.  Wilson 

Acting  Regional  Administrator,  Regional 
Housing  Commissioner 
HUD — San  Francisco  Regional  Office 
Philip  Burton  Federal  Building  &  U.S. 
Courthouse 

450  Golden  Gate  Avenue 
P.O.  Box  36003 

San  Francisco,  CA  94102-3448 
(415)  556-4752 
Indian  Programs  Office 
C.  Raphael  Mecham 
Director 

HUD — Indian  Programs  Office 

Two  Arizona  Center 

400  North  5th  Street,  suite  1650 

Phoenix,  AZ  85004-2361 

(602)  379-4156 

Fresno,  CA  Office  (Q 

Lily  Lee 

Manager 

HUD — Fresno  Office 

1630  East  Shaw  Avenue,  suite  138 

Fresno,  CA  93710-8193 

(209) 487-5033 


Honolulu,  HI  Office  (A) 

Gordon  Y.  Furutani 
Manager 

HUD — Honolulu  Office 

7  Waterfront  Plaza 

500  Ala  Moana  Blvd.,  suite  500 

Honolulu,  HI  96813-4918 

(808)  541-1323 

Los  Angeles,  CA  Office  (A) 

Charles  Ming 
Manager 

HUD — Los  Angeles  Office 
1615  West  Olympic  Boulevard 
Los  Angeles,  CA  90015-3801 
(213)  251-7122 
Las  Vegas,  NV  Office  (C) 

Andrew  Robertson 
Manager 

HUD — Las  Vegas  Office 

1500  East  Tropicana  Avenue,  2nd  floor 

Us  Vegas,  NV  89119-6516 

(702) 388-6500 

Phoenix,  AZ  Office  (B) 

Dwight  A.  Peterson 
Manager 

HUD — Phoenix  Office 

Two  Arizona  Center 

400  North  5th  Street,  suite  600 

Phoenix,  AZ  85004 

(602)  379-4434 

Reno,  NV  Office  (Q 

Andrew  D.  Whitten,  Jr. 

Manager 

HUD — Reno  Office 
1575  DeLucchi  Lane,  suite  114 
P.O.  Box  30050 
Reno,  NV  89502-6581 
(702) 784-5356 
Sacramento,  CA  Office  (B) 

Paul  Pradia 

Acting  Manager 

HUD — Sacramento  Office 

777  12th  Street,  suite  200 

Sacramento.  CA  95814-1977 

(916) 551-1351 

San  Diego,  CA  Office  (C) 

Charles  J.  Wilson 
Manager 

HUD — San  Diego  Office 
Mission  City  Corporate  Center 
2365  Northside  Drive,  suite  300 
San  Diego,  CA  92108-2712 
(619) 557-5310 
Santa  Ana,  CA  Office  (C) 

Earl  Fields 
Manager 

HUD— Santa  Ana  Office 
34  Civic  Center  Plaza 
P.O.  Box  12850 
Santa  Ana,  CA  92712-2850 
(714)  836-2451 
Tucson,  AZ  Office  (C) 

Jeane  Staley 
Manager 

HUD — Tucson  Office 
33  North  Stone  Avenue,  suite  700 
Tucson,  AZ  85701 
(602) 670-6237 
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Region  X 

Jurisdiction:  Alaska,  Idaho,  Oregon, 
Washington 

Seattle,  WA  Regional  Office 
Lynn  G.  Stowell 

Acting  Regional  Administrator,  Regional 
Housing  Commissioner 
Seattle  Federal  Office  Building 
909  First  Avenue,  suite  200 
Seattle,  WA  98104-1000 
(206)  220-5108 
Anchorage  AK  Office  (A) 

Arlene  Patton 
Manager 

HUD — Anchorage  Office 


222  West  8th  Avenue  #64 
Anchorage,  Alaska  99513-7537 
(907) 271-4170 
Boise,  ID  Office  (C) 

Gary  Gillespie 
Manager 

HUD — Boise  Office  suite  220,  Park  IV 

800  Park  Boulevard 

Boise,  ID  83712 

(208) 334-1990 

Portland,  OR  Office  (A) 

Richard  C.  Brinck 
Manager 

HUD — Portland  Office 


520  S.W.  6th  Avenue 
Portland,  OR  97204-1596 
(503) 326-2561 
Spokane,  WA  Office  (C) 

Keith  R.  Green 
Manager 

HUD — Spokane  Office 
Farm  Credit  Bank  Building 
8th  floor  East 
West  601  1st  Avenue 
Spokane,  WA  99204-0317 
(509) 353-2510 

[FR  Doc.  93-10450  Filed  5-4-93;  8:45  ami 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing;  Federal  Housing 
Commissioner 

24  CFR  Part  889 

[Docket  No.  R-93-1652;  FR-3407-1-01] 

RIN  2502-AF98 

Supportive  Housing  for  the  Elderly 

AGENCY:  Office  of  Assistant  Secretary  for 
Housing — Federal  Housing 
Commissioner,  HUD. 

ACTION:  Interim  rule. 


SUMMARY:  This  interim  rule  amends  the 
Supportive  Housing  for  the  Elderly 
Program  (24  CFR  part  889)  by  adding 
amendments  made  by  sections  602  (b), 

(c),  (d),  (f)  and  (g)  and  913  of  the 
Housing  and  Community  Development 
Act  of  1992  and  by  simplifying  the 
application  and  selection  process.  These 
revisions  are  necessary  in  order  to 
permit  the  funding  of  supportive 
housing  for  the  elderly  in  FY1993  and 
effectuate  the  purposes  of  the  HCD  Act 
of  1992.  A  companion  Notice  of 
Funding  Availability  (NOFA)  is  also 
published  today  elsewhere  in  this  issue. 
DATES:  Effective  date:  June  4, 1993. 

Comments  due  date:  July  6, 1993. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  rule  to  the  Rules  Docket  Clerk, 

Office  of  the  General  Counsel,  room 
10276,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Washington,  DC  20410-0500. 
Communications  should  refer  to  the 
above  docket  number  and  title.  A  copy 
of  each  communication  submitted  will 
be  available  for  public  inspection  during 
regular  business  hours  (weekdays  7:30 
a.m.  to  5:30  p.m.)  at  the  above  address. 

Hearing  or  speech  impaired 
individuals  may  call  the  Rules  Docket 
Clerk's  TDD  number  (202)  708-3259. 

The  telephone  numbers  listed  are  not 
toll-free. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  Wilden,  Director,  Housing  for 
Elderly  and  Handicapped  People 
Division,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street 
SW.,  room  6116,  Washington,  DC  20410, 
telephone  (202)  708-2730.  (This  is  not 
a  toll  free  number). 

Hearing  or  speech  impaired 
individuals  may  call  HUD’s  TDD 
number  (202)  708-4594.  (This  is  not  a 
toll  free  number). 


SUPPLEMENTARY  INFORMATION: 

I.  Paperwork  Burden 

The  information  collection 
requirements  contained  in  this  interim 
rule  have  been  approved  by  the  Office 
of  Management  and  Budget  (OMB) 
under  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3501-3520),  and 
assigned  OMB  control  number  2502- 
0267). 

II.  Background 

A.  Part  889 

The  new  Supportive  Housing  for  the 
Elderly  Program  has  been  the  subject  of 
interim  rules,  published  on  June  12, 

1991  at  56  FR  27104,  and  published  on 
August  12. 1992  at  57  FR  36338.  The 
June  12, 1991  interim  rule  enabled 
supportive  housing  for  the  elderly  to  be 
funded  for  FY  1991,  added  a  new  part 
889  to  establish  the  new  Supportive 
Housing  for  the  Elderly  Program  and 
covered  application  procedures  and 
program  requirements,  selection  of 
applications  and  duration  of  fund 
reservation  requirements.  The  August 
12, 1992  interim  rule  provided  for  the 
development  related  requirements 
(closing  of  capital  advances  and 
requirements  related  to  project  rental 
assistance  contracts)  of  the  Supportive 
Housing  for  the  Elderly  Program. 

The  Supportive  Housing  for  the 
Elderly  Program  is  authorized  by  section 
202  of  the  Housing  Act  of  1959,  as 
amended  by  section  801  of  the 
Cranston-Gonzalez  National  Affordable 
Housing  Act  (the  NAHA  Act)  and  by  the 
Housing  and  Community  Development 
Act  of  1992,  Public  Law  102-550,  106 
Stat.  3672,  enacted  October  28, 1992 
(HCD  Act  of  1992)  and  is4o  enable 
elderly  persons  to  live  with  dignity  and 
independence  by  expanding  the  supply 
of  supportive  housing  that  is  designed 
to  accommodate  the  special  needs  of 
elderly  persons  and  provides  a  range  of 
services  that  are  tailored  to  the  needs  of 
elderly  persons  occupying  such 
housing. 

Under  part  889,  assistance  is  provided 
to  private  nonprofit  organizations  and 
nonprofit  consumer  cooperatives  to 
expand  the  supply  of  supportive 
housing  for  the  elderly.  Such  assistance 
will  be  provided  as  (1)  capital  advances 
and  (2)  project  rental  assistance 
contracts.  Capital  advances  may  be  used 
to  finance  the  construction  or 
rehabilitation  of  a  structure,  or 
acquisition  of  a  structure  from  the 
Resolution  Trust  Corporation  (RTC),  to 
be  used  as  supportive  housing  for  the 
elderly.  This  assistance  may  also  cover 
the  cost  of  real  property  acquisition,  site 
improvement,  conversion,  demolition, 


relocation,  and  other  expenses  that  the 
Secretary  determines  are  necessary  to 
expand  the  supply  of  supportive 
housing  for  the  elderly. 

An  overview  and  section  by  section 
summary  of  part  889  (subparts  A,  B,  C, 

D,  and  G)  were  included  in  the 
preamble  to  the  June  12, 1991  interim 
rule.  An  overview  and  section  by 
section  summary  of  part  889  (subparts  D 
(revised)  and  E)  were  included  in  the 
preamble  to  the  August  12, 1992  interim 
rule. 

B.  Revisions  to  Part  889 

Sections  601,  602  and  913  of  the 
Housing  and  Community  Development 
Act  of  1992  (HCD  Act  of  1992)  amended 
section  202  of  the  Housing  Act  of  1959. 
This  interim  rule  incorporates 
amendments  made  by  section  602  (b), 

(c),  (d),  (f)  and  (g)  and  913  of  the  HCD 
Act  of  1992  and  revises  Part  889  by 
simplifying  the  application  and 
selection  process. 

Of  special  interest  is  the  repeal  of  the 
requirement  for  State  and  local 
certification  of  services  (former  section 
202(e)(5)  of  the  Housing  Act  of  1959, 
and  former  §  889.270(c)(20)),  the 
additional  consideration  in  the  selection 
criteria  of  the  availability  of  public 
housing  for  the  elderly  and  vacancy 
rates  in  such  facilities  (see  revised 
§  889.300(d)(2)(i)  which  considers  the 
availability  and  vacancy  rates  of  public 
housing  within  the  selection  criteria  of 
the  availability  of  Federally  assisted 
housing,  HUD  and  FmHA,  for  the 
elderly  and  the  occupancy  and  vacancy 
situation  in  such  facilities),  the 
reduction  in  the  owner  deposit  in  the 
case  of  nonprofit  applicant  that  is  not 
affiliated  with  a  national  sponsor  (see 
revised  §  889.250(b)),  and  the  reduction 
to  the  nonmetropolitan  allocation 
(reduced  from  20  percent  to  15  percent 
(see  revised  §  889.300(e)). 

Pursuant  to  section  602(d)  of  the  HCD 
Act  of  1992,  a  new  Subpart  H — Elder 
Cottage  Housing  Demonstration  Program 
is  added  to  part  889  and  provides  that 
the  Secretary  shall  carry  out  a  program 
to  determine  the  feasibility  of  including, 
as  an  eligible  development  cost  under 
section  202  of  the  Housing  Act  of  1959, 
the  cost  of  purchasing  and  installing 
elder  cottage  housing  opportunity  units 
that  are  small,  free-standing,  barrier- 
free,  energy  efficient,  removable,  and 
designed  to  be  installed  adjacent  to 
existing  1-  to  4-family  dwellings.  In 
conducting  the  demonstration  the 
Secretary  shall  determine  whether  the 
durability  of  such  units  is  appropriate 
for  making  such  units  generally  eligible 
for  assistance  under  the  Supportive 
Housing  for  the  Elderly  Program.  The 
Secretary  will  publish  within  the  next 
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few  months,  a  NOFA  with  guidelines  for 
this  demonstration  program. 

Section  913  of  the  HCD  Act  of  1992 
amended  section  202 's  labor  standards. 
The  labor  standards,  as  amended, 
require  all  laborers  and  mechanics 
employed  by  contractors  and 
subcontractors  in  the  construction  of 
housing  with  12  or  more  units  assisted 
under  section  202  to  be  paid  wages  at 
rates  not  less  than  those  prevailing  in 
the  locality,  as  determined  by  the 
Secretary  of  Labor  in  accordance  with 
the  Davis-Bacon  Act. 

Minor  editorial  changes  have  been 
made  to  the  definitions.  The  definition 
of  Owner  is  clarified  by  describing  the 
nonprofit  as  a  “single  purpose  private 
nonprofit  organization”  and  clarifying 
the  requirement  that  no  “Board” 
member  of  the  Owner  may  benefit  from 
the  net  earnings  of  the  corporation.  The 
definition  of  Sponsor  is  amended  by 
excluding  supportive  services  contracts 
from  the  conflict  of  interest  prohibition. 
Identical  amendments  are  made  to 
§889.235,  Prohibited  relationships. 

The  notice  of  fund  availability 
requirements  (§  889.205)  is  amended  by 
eliminating  the  former  requirement  to 
publish  Invitations  for  Applications 
(§  889.205  (a)(2)  and  (b)).  The  NOFA 
will  serve  as  the  invitation  and  the  Field 
Office  shall  notify  elderly  and  minority 
media,  all  persons  and  organizations  on 
their  mailing  lists  and  minority  and 
other  organizations  involved  in  housing 
and  community  development  within 
their  jurisdiction,  and  groups  with  a 
special  interest  in  housing  for  the 
elderly,  including  the  State  and  area 
agencies  on  aging  and  the  applicable 
state  single  point  of  contact,  of  the 
NOFA. 

The  Virgin  Islands  are  added  as  a  high 
construction  cost  area  in  §  889.245, 
Development  cost  limits. 

Additional  changes  have  been  made 
to  application  content,  the  selection 
process  and  selection  criteria  to  simplify 
the  process  and  reduce  paperwork.  For 
example,  a  new  form  HUD-92015-CA, 
simplifies,  standardizes  and  condenses 
the  information  formerly  required  by 
§  889.270(b).  The  CHAS  certification  has 
been  revised  to  reflect  recent  changes  to 
the  CHAS  regulation.  Standard 
certifications  have  been  grouped 
together  and  authorities  cited  have  been 
updated  (e.g.,  addition  of  Americans 
with  Disabilities  Act). 

The  selection  process  has  been 
simplified  to  include  only  initial 
screening  and  technical  process. 
Applications  will  be  initially  reviewed 
to  determine  if  all  parts  of  the 
application  are  included.  HUD  will  not 
review  the  content  of  the  application  as 
part  of  initial  screening.  Deficiency 


letters  will  be  sent  informing  Sponsors 
of  any  missing  parts  of  the  application. 
Sponsors  must  correct  such  deficiencies 
within  14  calendar  days  from  the  date 
of  the  deficiency  letter.  All  applications 
will  be  placed  in  technical  processing 
upon  receipt  of  the  response  to  the 
deficiency  letter  or  at  the  end  of  the  14- 
day  period.  All  applications  will 
undergo  a  complete  analysis.  All 
applications  will  be  either  rated  or 
technically  rejected  at  the  end  of 
technical  processing.  The  Secretary  will 
not  reject  an  application  based  on 
technical  processing  without  giving 
notice  of  that  rejection  with  all  rejection 
reasons,  and  affording  the  applicant  an 
opportunity  to  appeal.  Technical 
processing  will  also  include  civil  rights 
compliance. 

The  selection  criteria  have  been 
regrouped  to  follow  the  statutory 
selection  criteria  and  no  longer  include 
the  financial  capacity  of  the  Sponsor. 
HUD  will  review  financial  capacity  at 
the  time  of  conditional  or  firm 
commitment  (where  project  proceeds 
directly  to  firm  commitment.) 

The  Department  plans  to  issue  this 
fiscal  year  a  final  rule  for  the  Supportive 
Housing  for  the  Elderly  Program  which 
will  incorporate  public  comment 
received  to  date  on  the  part  889  interim 
rules,  including  this  interim  rule. 

This  interim  rule  furthers  the 
legislative  mandate  of  the  HCD  Act  of 
1992  and  allows  the  program  to 
continue  operation  in  FY  1993.  The 
Department  is  publishing  this  rule  as 
interim  because  it  will  increase 
efficiency,  reduce  unnecessary 
requirements,  combine  or  simplify 
current  requirements,  and  provide  new 
flexibility  for  HUD  and  program 
applicants.  Many  of  the  changes  are  of 
a  technical/clarifying  nature.  The  major 
changes  made  by  this  interim  rule  are 
statutorily  required  by  the  HCD  Act  of 
1992,  but  do  not  affect  the  types  of 
projects  funded.  These  changes  involve 
minor  interpretation  of  the  HCD  Act  of 
1992.  Publishing  this  rule  as  interim 
also  ensures  a  timely  and  simplified 
funding  round  for  FY  1993. 

III.  Other  Matters 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50 
implementing  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969,  42  U.S.C.  4332.  The  Finding  of  No 
Significant  Impact  is  available  for  public 
inspection  and  copying  between  7:30 
a.m.  and  5:30  p.m.  weekdays  at  the 
Office  of  the  Rules  Docket  Clerk,  451 
Seventh  Street,  SW.,  room  10276, 
Washington,  DC  20410-0500. 


This  rule  does  not  constitute  a  "major 
rule”  as  that  term  is  defined  in  section 
1(b)  of  the  Executive  Order  on  Federal 
Regulations  issued  on  February  17, 

1989.  Analysis  of  the  rule  indicates  that 
it  does  not: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more; 

(2)  Cause  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal,  State  or  local 
government  agencies,  or  geographic 
regions;  or 

(3)  Have  a  significant  adverse  effect 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Under  5  U.S.C.  605(b),  (the  Regulatory 
Flexibility  Act),  the  undersigned  hereby 
certifies  that  this  rule  does  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  rule  would  provide  capital 
advances  to  private  nonprofit 
organizations  and  nonprofit  consumer 
cooperatives  to  expand  the  supply  of 
supportive  housing  for  the  elderly. 
Although  small  entities  will  participate 
in  the  program,  the  rule  would  not  have 
a  significant  impact  on  them. 

On  February  26, 1990,  the  Department 
published  an  interim  rule  (24  CFR  part 
87)  advising  recipients  and 
subrecipients  of  Federal  contracts, 
grants,  cooperative  agreements  and 
loans  of  a  new  prohibition  recently 
mandated  by  Congress.  Section  319  of 
the  Department  of  the  Interior 
Appropriations  Act  (Pub.  L.  101-121, 
approved  October  23,  1989)  generally 
prohibits  recipients  of  Federal  contracts, 
grants,  and  loans  from  using 
appropriated  funds  for  lobbying  the 
Executive  or  Legislative  branches  of  the 
Federal  Government  in  connection  with 
a  specific  contract,  grant,  or  loan.  The 
interim  rule  generally  prohibits  the 
awarding  of  contracts,  grants, 
cooperative  agreements,  or  loans  unless 
the  recipient  has  made  an  acceptable 
certification  regarding  lobbying.  In 
addition,  the  recipient  must  also  file  a 
disclosure  if  it  has  made  or  has  agreed 
to  make  any  payment  with 
nonappropriated  funds  that  would  be 
prohibited,  if  paid  with  appropriated 
funds. 

Family  Impact 

The  General  Counsel,  as  the 
Designated  Official  for  Executive  Order 
12606,  the  Family,  has  determined  that 
the  provisions  of  this  rule  will  not  have 
a  significant  impact  on  family 
formation,  maintenance  or  well  being. 
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Federalism  Impact 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12611 — Federalism, 
has  determined  that  the  rule  does  not 
involve  the  preemption  of  State  law  by 
Federal  statute  or  regulation  and  does 
not  have  federalism  impacts. 

This  interim  rule  was  listed  as  item 
1481  in  the  Department’s  Semiannual 
Agenda  of  Regulations  published  on 
April  26,  1993  (58  FR  24382,  24418) 
under  Executive  Order  12291  and  the 
Regulatory  Flexibility  Act. 

The  Catalog  of  Federal  Domestic 
Assistance  Program  title  and  number  is 
14.157,  Housing  for  the  Elderly  or 
Handicapped. 

List  of  Subjects  in  24  CFR  Part  889 

Aged,  Capital  advance  programs, 

Grant  programs — housing  and 
community  development,  Loan 
programs — housing  and  community 
development.  Low  and  moderate 
income  housing,  Rent  subsidies, 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  the  Department  amends 
24  CFR  part  889  as  set  forth  below: 

PART  889 — [AMENDED] 

1.  The  authority  citation  for  part  889 
continues  to  read  as  follows: 

Authority:  12  U.S.C  1701q.  42  U.S.C. 
3535(d). 

2.  Section  889.105  is  amended  by 
adding  a  new  definition  for  "National 
sponsor"  in  alphabetical  order;  and  by 
revising  the  definitions  for  “Owner" 
and  "Sponsor”,  to  read  as  follows: 

§889.105  Definitions. 
***** 

National  sponsor  means  a  Sponsor 
which  has  one  or  more  section  202  (24 
CFR  part  885  or  889)  or  one  or  more 
section  811  (24  CFR  part  890)  project(s) 
under  reservation,  construction  or 
management  in  two  or  more  different 
HUD  Regions. 

***** 

Owner  means  a  single  purpose  private 
nonprofit  organization  which  may  be 
established  by  the  Sponsor  and  which 
will  receive  a  capital  advance  and 
project  rental  assistance  payments  to 
develop  and  operate  supportive  housing 
for  the  elderly  as  its  legal  owner.  Private 
nonprofit  organization  means  any 
incorporated  private  institution  or 
foundation: 

(1)  No  part  of  the  net  earnings  of 
which  inures  to  the  benefit  of  any 
member,  founder,  contributor,  or 
individual; 

(2)  Which  has  a  governing  board. 


(i)  The  membership  of  which  is 
selected  in  a  manner  to  assure  that  there 
is  significant  representation  of  the  views 
of  the  community  in  which  such 
housing  is  located,  and 

(ii)  Which  is  responsible  for  the 
operation  of  the  housing  assisted  under 
this  part;  and 

(3)  Which  is  approved  by  the 
Secretary  as  to  administrative  and 
financial  responsibility. 

Owner  does  not  mean  a  public  body 
or  the  instrumentality  of  any  public 
body.  The  purpose  of  the  Owner  must 
include  the  promotion  of  the  welfare  of 
the  elderly.  The  Owner  may  not  be 
controlled  by  or  under  the  direction  of 
persons  or  firms  seeking  to  derive  profit 
or  gain  therefrom.  Because  of  the 
nonprofit  nature  of  the  section  202 
program,  no  office  or  director,  or  trustee, 
Board  member,  stockholder  or 
authorized  representative  of  the  Owner 
is  permitted  to  have  any  financial 
interest  in  any  contract  in  connection 
with  the  rendition  of  services,  the 
provision  of  goods  or  supplies,  project 
management,  procurement  of 
furnishings  and  equipment, 
construction  of  the  project,  procurement 
of  the  site  or  other  matters  whatsoever. 
***** 

Sponsor  means  any  private  nonprofit 
entity: 

(1)  No  part  of  the  net  earnings  of 
which  inures  to  the  benefit  of  any 
private  shareholder,  member,  founder, 
contributor  or  individual; 

(2)  Which  entity  is  not  controlled  by, 
or  under  the  direction  of  persons  or 
firms  seeking  to  derive  profit  or  gain 
therefrom;  and 

(3)  Which  is  approved  by  the 
Secretary  as  to  administrative  and 
financial  capacity  and  responsibility. 

"Sponsor”  does  not  mean  a  public 
body  or  the  instrumentality  of  a  public 
body.  Because  of  the  nonprofit  nature  of 
the  section  202  program,  no  officer  or 
director  of  the  Sponsor  is  permitted  to 
have  any  financial  interest  in  any 
contract  with  the  Owner  in  connection 
with  the  rendition  of  services,  the 
provision  of  goods  or  supplies, 
procurement  of  furnishings  and 
equipment,  construction  of  the  project, 
procurement  of  the  site  or  other  matters 
whatsoever.  The  prohibition  in  the 
preceding  sentence  does  not  apply  to 
any  management  contracts  and/or 
supportive  services  contracts  (including 
the  management  fees  associated 
therewith)  entered  into  by  the  Owner 
with  the  Sponsor  or  its  nonprofit 
affiliate.  In  the  case  of  a  Sponsor  or  its 
nonprofit  affiliate  managing  or  servicing 
the  project  where  persons  are  in  a  paid 
capacity  with  either  the  Sponsor  or 


nonprofit  affiliate,  only  two  such 
persons  would  be  permitted  to  serve  as 
directors  of  the  nonprofit  organization 
(Owner)  and  only  in  a  non-voting 
capacity. 

***** 

3.  Section  889.205  is  revised  to  read 
as  follows: 

§  889.205  Notice  of  fund  availability. 

(a)  Announcement  of  fund 
availability.  Following  an  allocation  of 
authority  under  §  889.200,  HUD  shall 
publish  a  Notice  of  Fund  Availability 
(NOFA)  in  the  Federal  Register 
indicating: 

(1)  The  amount  of  capital  advance 
authority  (and  approximate  number  of 
units)  being  made  available  for  housing 
for  elderly  households  within  the  Field 
Office; 

(2)  The  deadline  date  for  receipt  of 
applications;  and 

(3)  Other  appropriate  guidance  to 
prospective  Sponsors. 

(b)  Other  notifications.  Immediately 
after  the  NOFA  is  published,  the  Field 
Office  shall  notify  elderly  and  minority 
media,  all  persons  and  organizations  on 
their  mailing  lists  and  minority  and 
other  organizations  involved  in  housing 
and  community  development  within 
their  jurisdiction,  and  groups  with  a 
special  interest  in  housing  for  the 
elderly,  including  the  State  and  area 
agencies  on  aging  and  the  applicable 
state  single  point  of  contact  (Executive 
Order  12372). 

4.  Section  889.235  is  amended  by 
revising  paragraphs  (a)  and  (d)  to  read 
as  follows: 

§  889.235  Prohibited  relationships. 

(a)  Conflicts  of  interest.  Officers, 
directors,  trustees.  Board  members, 
stockholders  and  authorized 
representatives  of  the  Sponsor,  and 
officers  and  directors  of  the  Owner  may 
not  have  any  financial  interest  in  any 
contract  in  connection  with  the 
rendition  of  services,  the  prevision  of 
goods  or  supplies,  project  management, 
procurement  of  furnishings  or 
equipment,  construction  of  the  project, 
procurement  of  the  site  or  other  matters 
related  to  the  development  and 
operation  of  the  project.  This  restriction 
applies  so  long  as  the  individual  is 
serving  on  the  Board  and  for  a  period  of 
three  years  following  resignation  or  final 
closing,  whichever  occurs  later. 
Management  contracts  and/or 
supportive  services  contracts  (including 
associated  management  or  service  fees) 
entered  into  by  the  Owner  with  the 
Sponsor  or  the  Sponsor’s  nonprofit 
affiliate  will  not  constitute  a  conflict  of 
interest  if  no  more  than  two  persons 
salaries  by  the  Sponsor  or  management 
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affiliate  serve  as  nonvoting  directors  on 
the  Owner’s  board  of  directors. 
***** 

(d)  Identity  of  interest.  A  person  or  an 
entity  may  not  provide  services  to  a 
project  in  more  than  one  of  the 
following  capacities:  attorney,  architect, 
contractor,  housing  consultant, 
management  agent  service  provider,  or 
seller  of  the  site  for  the  project,  except 
that  the  same  person  or  entity  may  serve 
a  project  as  management  agent  and 
housing  consultant.  The  prohibition  of 
an  identity  of  interest  between 
development  team  members  applies 
until  two  years  after  final  closing. 

§889.245  [Amended] 

5.  Section  889.245(a)(3)(ii)  is 
amended  by  adding  “Virgin  Islands” 
after  “Guam”. 

6.  Section  889.250  is  amended  by 
designating  the  existing  text  as 
paragraph  (a)  and  adding  a  heading  and 
a  new  paragraph  (b)  to  read  as  follows: 

§  889.250  Owner  deposit  (Minimum  Capital 
Investment). 

(a)  General.  *  *  * 

(b)  Reduction  in  owner  deposit.  If  an 
Owner  does  not  have  a  National 
Sponsor  or  does  not  have  a  National 
Sponsor  as  a  co-Sponsor,  the  Minimum 
Capital  Investment  shall  be  one-half  of 
one  percent  (0.5%)  of  the  HUD- 
approved  capital  advance,  but  not  to 
exceed  $10,000. 

7.  Section  889.265(d)  is  revised  to 
read  as  follows: 

§889.265  Other  Federal  requirements. 
***** 

(d)  Labor  standards. 

(1)  All  laborers  and  mechanics  (other 
than  volunteers  under  the  conditions  set 
out  in  24  CFR  part  70)  employed  by 
contractors  and  subcontractors  in  the 
construction  of  housing  with  12  or  more 
units  assisted  under  this  part  shall  be 
paid  wages  at  rates  not  less  than  those 
prevailing  in  the  locality,  as  determined 
by  the  Secretary  of  Labor  in  accordance 
with  the  Davis-Bacon  Act  (40  U.S.C. 
276a-276a-5). 

(2)  Contracts  involving  employment 
of  laborers  and  mechanics  shall  be 
subject  to  the  provisions  of  the  Contract 
Work  Hours  and  Safety  Standards  Act 
(40  U.S.C.  327-333). 

(3)  Sponsors,  Owners,  contractors  and 
subcontractors  must  comply  with  all 
related  rules,  regulations  and 
requirements. 

8.  Section  889.270  is  revised  to  read 
as  follows: 

§  889.270  Application  contents. 

(a)  Application.  Each  application 
shall  include  all  of  the  information, 


materials,  forms,  and  exhibits  listed  in 
paragraph  (b)  of  this  section.  The  Field 
Office  will  base  it  determination  of  the 
eligibility  of  the  Sponsor  for  a 
reservation  of  section  202  capital 
advance  funds  on  the  information 
provided  in  the  application. 

(b)  General  application  requirements. 
Each  application  shall  include: 

(1)  Application  for  Section  202 
Supportive  Housing  Capital  Advance. 

(2)  Evidence  of  each  Sponsor’s  legal 
status  as  a  private,  nonprofit 
organization  or  nonprofit  consumer 
cooperative,  including  the  following: 

(i)  Articles  of  Incorporation, 
constitution,  or  other  organizational 
documents; 

(ii)  By-laws; 

(iii)  IRS  tax  exemption  ruling  (this 
must  be  submitted  by  all  Sponsors, 
including  churches).  A  nonprofit 
organization  organized  in  the 
Commonwealth  of  Puerto  Rico  and 
exempt  from  income  taxation  under 
Puerto  Rico  law,  or  a  consumer 
cooperative  that  is  tax  exempt  under 
State  law.  has  never  been  liable  for 
payment  of  Federal  income  taxes,  and 
does  not  pay  patronage  dividends  may 
be  exempt  from  the  requirement  set  out 
in  the  previous  sentence  if  they  are  not 
eligible  for  tax  exemption;  and 

(iv)  Resolution  of  the  board,  duly 
certified  by  an  officer,  that  no  officer  or 
director  of  the  Sponsor  or  Owner  has  or 
will  have  any  financial  interest  in  any 
contract  with  the  Owner  or  in  any  firm 
or  corporation  which  has  or  will  have  a 
contract  with  the  Owner  and  which 
includes  a  current  listing  of  all  duly 
qualified  and  sitting  officers  and 
directors  by  title  and  the  beginning  and 
ending  date  of  each  person’s  term. 

(3)  The  Sponsor  must  submit  a 
certification  by  the  jurisdiction  in  which 
the  proposed  project  will  be  located  that 
the  Sponsor’s  application  is  consistent 
with  the  jurisdiction’s  HUD-approved 
CHAS.  The  certification  must  be  made 
by  the  unit  of  general  local  government 
or  the  State,  pursuant  to  the  CHAS 
regulations  at  24  CFR  91.1(b)(l)(ii),  and 
as  may  be  further  described  in  the 
NOFA.  The  CHAS  certification  is  not 
required  where  the  proposed  project 
will  be  located  in  the  Insular  Area  of 
Guam,  the  U.S.  Virgin  Islands, 

American  Samoa  or  the  Northern 
Mariana  Islands.  Unless  otherwise  set 
forth  in  the  NOFA,  the  required 
certification  must  be  submitted  by  the 
application  submission  deadline 
announced  in  the  NOFA.  The 
jurisdiction  required  to  make  the 
certification  must  therefore  get  its  CHAS 
approved  by  HUD  in  time  for  the 
certification  to  be  submitted  by  the 
applicable  deadline,  i.e.,  the  application 


deadline  announced  in  the  NOFA  or  if 
the  NOFA  permits  a  later  submission 
date  for  the  certification,  the  later  date. 
(HUD  has  60  days  to  approve  a  CHAS.) 
However,  in  no  event  will  an 
application  be  considered  for  funding  if 
the  required  CHAS  has  not  been 
submitted  for  HUD  approval  by  the 
application  deadline.  All  certifications 
must  be  signed  by  the  public  official 
responsible  for  submitting  the  CHAS  to 
HUD,  and  must  meet  the  requirements 
of  the  CHAS  regulations  at  24  CFR  9.180 
(a)  or  (b),  “Consistency  certifications.” 

(4)  A  certification  that  the  Sponsor 
has  submitted  a  copy  of  its  application, 
if  required,  to  the  State  agency  (single 
point  of  contact)  for  State  review  in 
accordance  with  Executive  Order  12372. 

(5)  A  certification  on  the  Application 
for  Federal  Assistance  form  that  the 
Sponsor(s)  is  not  delinquent  on  the 
repayment  of  any  Federal  debt. 

(6)  Anti-ldbbying  Certification  for 
Contracts,  Grants,  Loans  and 
Cooperative  Agreements  for  grants 
exceeding  $100,000.  Disclosure  of 
Lobbying  Activities  if  other  than 
federally  appropriated  funds  will  be  or 
have  been  used  to  lobby  the  Executive 
or  Legislative  branches  of  the  Federal 
Government  regarding  specific 
contracts,  grants,  loans  or  cooperative 
agreements.  The  applicant  determines  if 
the  submission  is  warranted. 

(7)  A  statement  that: 

(i)  Identifies  all  persons  (families, 
individuals,  businesses  and  nonprofit 
organizations)  (identified  by  race/ 
minority  group,  and  status  as  owners  or 
tenants)  occupying  the  property  on  the 
date  of  submission  of  the  application  for 
capital  advance; 

(ii)  Indicates  the  estimated  cost  of 
relocation  payments  and  other  sendees; 
and 

(iii)  Identifies  the  staff  organization 
that  will  carry  out  the  relocation 
activities. 

[Note:  If  airy  of  the  relocation  costs  will  be 
funded  from  sources  other  than  the  Section 
202  Capital  Advance,  the  Sponsor  must 
provide  evidence  of  firm  commitment  of 
these  funds.  When  evaluating  applications, 
HUD  will  consider  the  total  cost  of  proposals 
(i.e.,  cost  of  site  acquisition,  relocation, 
construction  and  other  project  costs).) 

(8) (i)  A  certification  of  the  Sponsor(s)’ 
intent  to  comply  with  section  504  of  the 
Rehabilitation  Act  of  1973  (29  U.S.C. 
794)  and  the  implementing  regulations 
at  24  CFR  part  8;  the  Fair  Housing  Act 
(42  U.S.C.  3600-3619)  and  the 
implementing  regulations  at  24  CFR 
parts  100, 108, 109,  and  110;  title  VI  of 
the  Civil  Rights  Act  of  1964  (42  U.S.C. 
2000d)  and  the  implementing 
regulations  at  24  CFR  part  1;  section  3 
of  the  Housing  and  Urban  Development 
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Act  of  1968  (12  U.S.C.  1701u)  and  the 
implementing  regulations  at  24  CFR  part 
135;  the  Age  Discrimination  Act  of  1975 
(42  U.S.C.  6101-6107)  and  the 
implementing  regulations  at  24  CFR  part 
146;  Executive  Order  11246  (as 
amended)  and  the  implementing 
regulations  at  41  CFR  chapter  60;  the 
regulations  implementing  Executive 
Order  11063  (Equal  Opportunity  in 
Housing)  at  24  CFR  part  107;  the 
Americans  with  Disabilities  Act  (42 
U.S.C.  12101  et  seq.)  to  the  extent 
applicable;  the  affirmative  fair  housing 
marketing  requirements  at  24  CFR  part 
200,  subpart  M;  and  other  applicable 
Federal,  State  and  local  laws  prohibiting 
discrimination  and  promoting  equal 
opportunity. 

(ii)  A  certification  that  the  Sponsor(s) 
will  comply  with  the  requirements  of 
the  Drug-Free  Workplace  Act. 

(iii)  A  certification  that  the  project 
will  comply  with  HUD’s  design  and  cost 
standards,  the  Uniform  Federal 
Accessibility  Standards  and  HUD’s 
implementing  regulations  at  24  CFR  part 
40,  section  504  of  the  Rehabilitation  Act 
of  1973  and  HUD’s  implementing 
regulations  at  24  CFR  part  8,  and  for 
covered  multi  family  dwellings  for  first 
occupancy  after  March  31, 1991,  the 
design  and  construction  requirements  of 
the  Fair  Housing  Act  and  HUD’s 
implementing  regulations  at  24  CFR  part 
100. 

(iv)  A  certification  by  the  Sponsor(s) 
that  it  will  comply  (or  has  complied) 
with  the  acquisition  and  relocation 
requirements  of  the  Uniform  Relocation 
Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970,  as 
amended  (URA),  implemented  by 
regulations  at  49  CFR  part  24,  and  24 
CFR  889.265(e). 

(v)  A  certification  by  the  Sponsors) 
that  it  will  form  an  Owner  (as  defined 
in  §  889.105)  after  the  issuance  of  the 
capital  advance,  will  cause  the  Owner  to 
file  a  request  for  determination  of 
eligibility  and  a  request  for  capital 
advance  under  §889.300,  and  will 
provide  sufficient  resources  to  the 
Owner  to  ensure  the  development  and 
long-term  operation  of  the  project. 

(9)  A  description  of  Sponsor’s 
purposes  and  activities,  ties  to  the 
community  and  minority  support  and 
how  long  it  has  been  in  existence 
(include  any  additional  related 
information). 

(10)  A  description  of  any  other  rental 
housing  projects  and/or  medical 
facilities,  sponsored,  owned  and 
operated  by  the  Sponsor  including  a 
description  of  experience  in  providing 
housing  and/or  medical  facilities  to  the 
elderly  and/or  families  and  minorities. 


(11)  A  description  of  the  Sponsor’s 
past  or  current  involvement  in  any 
programs  other  than  housing  (including 
its  provision  of  services)  that 
demonstrates  the  Sponsor’s 
management  capabilities  and 
experience,  including  a  description  of 
the  Sponsor’s  experience  in  serving  the 
elderly  and/or  families  and  minorities. 

(12)  A  description  of  the  Sponsor’s 
experience  in  contracting  with  minority 
and  women-owned  businesses, 
including  amounts  awarded. 

(13)  A  certified  Board  Resolution, 
acknowledging  responsibilities  of 
sponsorship,  long-term  support  of  the 
project(s),  willingness  of  Sponsor  to 
assist  the  Owner  to  develop,  own, 
manage  and  provide  appropriate 
services  in  connection  with  the 
proposed  project,  and  that  it  reflects  the 
will  of  its  membership.  Also,  evidence, 
in  the  form  of  a  certified  Board 
Resolution,  of  the  Sponsor’s  willingness 
to  fund  the  Minimum  Capital 
Investment. 

(14)  A  list  of  the  applications,  if  any, 
the  Sponsor  has  submitted  or  is 
planning  to  submit  to  any  other  Field 
Office  in  response  to  current  NOFAs 
under  part  889  or  24  CFR  part  890. 
Indicate  by  Field  Office,  the  number  of 
units  requested  for  each  application.  A 
list  of  all  prior  year  projects  to  which 
the  Sponsors)  is  a  party,  identified  by 
project  number  and  Field  Office,  which 
has  not  been  finally  closed. 

(15)  Applicant/Recipient  Disclosure/ 
Update  Report,  including  Social 
Security  Numbers  or  Employee 
Identification  Numbers. 

(16)  A  description  of  the  category  or 
categories  of  elderly  persons  the 
housing  is  intended  to  serve  and 
evidence  demonstrating  sustained 
effective  demand  for  supportive  housing 
for  that  population  in  the  market  area  to 
be  served;  taking  into  consideration  the 
occupancy  and  vacancy  conditions  in 
existing  Federally  assisted  housing  for 
the  elderly  (HUD  and  FmHA)  (e.g., 
public  housing),  state  or  local  data  on 
the  limitations  in  activities  of  daily 
living  among  the  elderly  in  the  area, 
aging  in  place  in  existing  assisted 
rentals,  trends  in  demographic  changes 
in  elderly  population  and  households, 
the  numbers  of  income  eligible  elderly 
households  by  size,  tenure  and  housing 
condition,  and  the  types  of  supportive 
services  arrangements  currently 
available  in  the  area  and  the  utilization 
of  such  services  as  evidenced  by  data 
from  local  social  service  agencies  or 
agencies  on  aging. 

(17)  Include  evidence  that  the 
Sponsor  has  entered  into  a  legally 
binding  option  agreement  to  buy  or 
lease  the  proposed  site;  or  has  a  copy  of 


the  contract  of  sale  for  the  site,  a  deed, 
long-term  leasehold,  a  request  with  all 
supporting  documentation,  submitted 
either  prior  to  or  with  the  Application 
for  Capital  Advance,  for  a  partial  release 
of  a  site  covered  by  a  mortgage  under  a 
HUD  program  or  other  evidence  of  legal 
ownership  of  the  site  (including 
properties  to  be  acquired  from  the  RTC). 
The  option  agreement  period  must 
extend  through  the  end  of  the  current 
fiscal  year  and  contain  a  renewal 
provision  so  that  the  option  can  be 
renewed  for  at  least  an  additional  six 
months.  The  Sponsor  must  also  identify 
any  restrictive  covenants,  including 
reverter  clauses.  In  the  case  of  a  site  to 
be  acquired  from  a  public  body, 
evidence  that  the  public  body  possesses 
clear  title  to  the  site,  and  has  entered 
into  a  legally  binding  agreement  to  lease 
or  convey  the  site  to  the  Sponsor  after 
it  receives  and  accepts  a  notice  of 
section  202  capital  advance  and 
identification  of  any  restrictive 
covenants,  including  reverter  clauses. 
However,  in  localities  where  HUD 
determines  the  time  constraints  of  the 
funding  round  will  not  permit  all  of  the 
required  official  actions  (e.g.,  approval 
of  Community  Planning  Boards)  which 
are  necessary  to  convey  publicly-owned 
sites,  a  letter  in  the  application  from  the 
Mayor  or  Director  of  the  appropriate 
local  agency  indicating  approval  of 
conveyance  of  the  site  contingent  upon 
the  necessary  approval  action  is 
acceptable  and  may  be  approved  by  the 
Field  Office  if  it  has  had  satisfactory 
experience  with  timely  conveyance  of 
sites  from  that  public  body.  In  such 
cases,  documentation  shall  also  include 
a  copy  of  the  public  body’s  evidence  of 
ownership  and  identification  of  any 
restrictive  covenants,  including  reverter 
clauses.  For  properties  to  be  acquired 
from  the  RTC,  include  a  copy  of  the  RTC 
prepared  Transaction  Screen  Checklist 
or  Phase  I  Environmental  Site 
Assessment,  and  applicable 
documentation,  per  the  RTC 
Environmental  Guidelines. 

Note:  A  proposed  project  site  may  not  be 
acquired  or  optioned  from  a  general 
contractor  (or  its  affiliate)  which  will 
construct  the  section  202  project  or  from  any 
other  development  team  member. 

Include  evidence  that  the  project  as 
proposed  is  permissible  under 
applicable  zoning  ordinances  or 
regulations,  or  a  statement  of  the 
proposed  action  required  to  make  the 
proposed  project  permissible  and  the 
basis  for  belief  that  the  proposed  action 
will  be  completed  successfully  before 
the  submission  of  the  commitment 
application  (e.g.,  a  summary  of  the 
results  of  any  recent  requests  for 
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rezoning  on  land  in  similar  zoning 
classifications  and  the  time  required  for 
such  rezoning,  preliminary  indications 
of  acceptability  from  zoning  bodies). 

(18)  Narrative  description  of  site  and 
area  surrounding  the  site,  characteristics 
of  neighborhood,  how  the  site  will 
promote  greater  housing  opportunities 
for  minorities,  and  any  other 
information  that  impacts  on  the 
suitability  of  the  site  for  the  elderly. 

(19)  A  map  showing  the  location  of 
the  site  and  the  racial  composition  of 
the  neighborhood,  with  the  area  of  racial 
concentration  delineated. 

(20)  Provision  of  supportive  services 
and  proposed  facility. 

(i)  A  detailed  description  of  the 
supportive  services  proposed  to  be 
provided  to  the  anticipated  occupancy. 

(ii)  Supplemental  Application 
Processing  Form — Housing  for  the 
Elderly.  Identify  all  supportive  services, 
if  any,  to  be  provided  to  the  persons 
occupying  such  housing. 

(iii)  A  description  of  public  or  private 
sources  of  assistance  that  reasonably 
could  be  expected  to  fund  the  proposed 
services. 

(iv)  The  manner  in  which  such 
services  will  be  provided  to  such 
persons  (i.e.,  on-  or  off-site),  including, 
whether  a  service  coordinator  will 
facilitate  the  adequate  provision  of  such 
services,  and  how  the  services  will  meet 
the  identified  needs  of  the  residents. 

(v)  Narrative  description  of  the 
building  design  including  a  description 
of  any  special  design  features  and 
community  space,  and  how  this  design 
will  facilitate  the  delivery  of  services  in 
an  economical  fashion  and 
accommodate  the  changing  needs  of  the 
residents  over  the  next  10-20  years. 

(vi)  Describe  if  and  how  the  project 
will  promote  energy  efficiency  and  if 
applicable,  innovative  construction  or 
rehabilitation  methods  or  technologies 
to  be  used  that  will  promote  efficient 
construction. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2502-0267). 

9.  Section  889.300  is  revised  to  read 
as  follow's: 

§  889.300  Review  of  applications  for 
capital  advance. 

(a)  Initial  Screening.  Applications  for 
section  202  Capital  Advances  for 
housing  for  the  elderly  that  are  received 
by  HUD  at  the  appropriate  address 
within  the  time  period  specified  in  the 
NOFA  will  be  reviewed  to  determine  if 
all  parts  of  the  application  are  included. 
HUD  will  not  review  the  content  of  the 
application  as  part  of  initial  screening. 

(b)  Deficiency  letters.  Deficiency 
letters  will  be  sent  informing  Sponsors 


of  any  missing  parts  of  the  application. 
Sponsors  must  correct  such  deficiencies 
within  14  calendar  days  from  the  date 
of  the  deficiency  letter.  All  applications 
will  be  placed  in  technical  processing 
upon  receipt  of  the  response  to  the 
deficiency  letter  or  at  the  end  of  the  14- 
day  period. 

(c)  Technical  processing. 

(1)  All  applications  will  undergo  a 
complete  analysis.  All  applications  will 
be  either  rated  or  technically  rejected  at 
the  end  of  technical  processing.  The 
Secretary  will  not  reject  an  application 
based  on  technical  processing  without 
giving  notice  of  that  rejection  with  all 
rejection  reasons,  and  affording  the 
applicant  an  opportunity  to  appeal.  An 
applicant  will  be  afforded  14  calendar 
days  from  the  date  of  HUD’s  written 
notice  to  appeal  a  technical  rejection  to 
the  Field  Office.  The  Field  Office  must 
respond  within  5  working  days  to  the 
Sponsor.  The  Field  Office  shall  make  a 
determination  on  an  appeal  prior  to 
making  its  selection  recommendations. 

(2)  Technical  processing  will  also 
assure  that  if  the  Sponsor  has  been 
found  by  a  court  or  by  a  Federal,  State, 
or  local  agency,  in  noncompliance  with 
any  of  the  statutes,  regulations,  or  other 
requirements  listed  in  the  civil  rights 
certification  (§889.270(b)(8)(i)),  HUD 
will  obtain  from  the  Sponsor  a 
statement  of  the  actions  taken  to  correct 
that  noncompliance.  There  must  be  no 
pending  civil  rights  suits  against  the 
Sponsor  instituted  by  the  Department  of 
Justice  and  no  pending  administrative 
actions  for  civil  rights  violations 
instituted  by  HUD  (including  a  charge  of 
discrimination  under  the  Fair  Housing 
Act).  Moreover,  there  must  not  be  a 
deferral  of  the  processing  of 
applications  from  the  Sponsor  imposed 
by  HUD  under  Title  VI  of  the  Civil 
Rights  Act  of  1964,  the  Department’s 
implementing  regulations  (24  CFR  1.8), 
procedures  (HUD  Handbook  8040.1), 
and  the  Attorney  General’s  Guidelines 
(28  CFR  50.3);  or  under  section  504  of 
the  Rehabilitation  Act  of  1973  and  the 
Department’s  implementing  regulations 
(24  CFR  8.57). 

(3) (i)  Before  project  selection,  the 
Field  Office  shall  complete  an 
environmental  review  in  compliance 
with  the  National  Environmental  Policy 
Act  of  1969  and  the  related  authorities 
in  24  CFR  part  50. 

(ii)  No  financial  assistance  shall  be 
approved  for  construction  or 
rehabilitation  of  a  structure  or  portion  of 
a  structure  or  acquisition  from  the 
Resolution  Trust  Corporation  of  a 
structure  located  in  an  area  that  has 
been  identified  by  the  Federal 
Emergency  Management  Agency 


(FEMA)  as  having  special  flood  hazards 
unless: 

(A) (1)  The  community  in  which  the 
area  is  situated  is  participating  in  the 
National  Flood  Insurance  Program  in 
accordance  with  the  regulations 
thereunder  (44  CFR  parts  59  through 
79);  or 

(2)  Less  than  a  year  has  passed  since 
FEMA  notification  regarding  such 
hazards,  and 

(B)  Flood  insurance  on  the  structure 
is  obtained  in  compliance  with  section 
102(a)  of  the  Flood  Disaster  Protection 
Act  of  1973  (42  U.S.C.  4001). 

(iii)  Pursuant  to  the  Coastal  Barrier 
Resources  Act  (16  U.S.C.  3601),  HUD 
will  not  approve  Applications  for 
properties  in  the  Coastal  Barrier 
Resources  System. 

(4)  Based  on  the  factors  set  forth  in 
this  paragraph  (c),  the  field  office  shall 
determine  the  Applications  which,  in  its 
judgment,  are  approvable.  Selections 
then  shall  be  made  in  accordance  with 
paragraph  (e)  of  this  section. 

(d)  Selection  criteria.  The  selection 
criteria  for  assistance  include: 

(1)  The  Sponsor’s  ability  to  develop 
and  operate  the  proposed  housing  on  a 
long-term  basis,  considering  the 
following: 

(1)  The  scope,  extent  and  quality  of 
the  Sponsor’s  experience  in  providing 
housing  or  related  services  to  those 
proposed  to  be  served  by  the  project, 
and  the  scope  of  the  proposed  project 
(i.e.,  number  of  units,  services, 
relocation  costs,  development,  and 
operation)  in  relationship  to  the 
Sponsor’s  demonstrated  development 
and  management  capacity; 

(ii)  The  scope,  extent  and  quality  of 
the  Sponsor’s  experience  in  providing 
housing  or  related  services  to  minority 
persons  or  families; 

(iii)  The  Scope,  extent  and  quality  of 
the  Sponsor’s  experience  in  providing 
opportunities  for  minority  and  women- 
owned  business  enterprises 
participation;  and 

(iv)  The  extent  of  local  community 
support  for  the  Sponsor’s  activities, 
including  previous  experience  in 
serving  the  area  where  the  project  is  to 
be  located,  and  Sponsor’s  demonstrated 
ability  to  enlist  volunteers  and  local 
funds; 

(2)  The  need  for  supportive  housing 
for  the  elderly  in  the  area  to  be  served 
and  the  suitability  of  the  site, 
considering: 

(i)  The  extent  of  the  need  for  the 
project  in  the  area  based  on  a 
determination  by  the  Field  Office, 
taking  into  consideration  the  Sponsor’s 
evidence  of  need  in  the  area  based  on 
the  guidelines  in  §  889.270(b)(17),  as 
well  as  other  economic,  demographic 
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and  housing  market  data  available,  to 
the  Field  Office  including,  the 
availability  of  existing  Federally 
assisted  housing  (HUD  and  FmHA)  (e.g., 
considering  the  availability  and  vacancy 
rates  of  public  housing)  for  the  elderly 
and  current  occupancy  in  such 
facilities,  Federally  assisted  housing  for 
the  elderly  under  construction  or  for 
which  fund  reservations  have  been 
issued,  and  in  accordance  with  an 
agreement  between  HUD  and  the 
FmHA,  comments  from  the  FmHA  on 
the  demand  for  additional  assisted 
housing  and  the  possible  harm  to 
existing  projects  in  the  same  housing 
market  area; 

(ii)  The  proximity  or  accessibility  of 
the  site  to  shopping,  medical  facilities, 
transportation,  places  of  worship, 
recreational  facilities,  and  other 
necessary  services  to  the  intended 
occupants,  adequacy  of  utilities  and 
streets,  freedom  of  the  site  from  adverse 
environmental  conditions,  compliance 
with  site  and  neighborhood  standards; 
and 

(iii)  Suitability  of  the  site  from  the 
standpoint  of  promoting  a  greater  choice 
of  housing  opportunities  for  minority 
elderly  persons/families; 

(3)  The  adequacy  of  the  provision  of 
supportive  services  and  of  the  proposed 
facility  considering: 

(i)  The  extent  to  which  the  proposed 
design  will  meet  the  special  physical 
needs  of  elderly  persons; 

(ii)  The  extent  to  which  the  proposed 
size  and  unit  mix  of  the  housing  will 
enable  the  Sponsor  to  manage  and 
operate  the  housing  efficiently  and 
ensure  that  the  provision  of  supportive 
services  will  be  accomplished  in  an 
economical  fashion; 

(iii)  The  extent  to  which  the  proposed 
design  of  the  housing  will  accommodate 
the  provision  of  supportive  services  that 
are  expected  to  be  needed,  initially  and 
over  the  useful  life  of  the  housing,  by 
the  category  or  categories  of  elderly 
persons  the  housing  is  intended  to 
serve; 


(iv)  The  extent  to  which  the  proposed 
supportive  services  meet  the  identified 
needs  of  the  residents;  and 

(v)  The  extent  to  which  the  Sponsor 
demonstrated  that  the  identified 
supportive  services  will  be  provided  on 
a  consistent  long-term  basis. 

(e)  The  Field  Office  shall  rate  each 
Application  on  the  basis  of  its 
assessment  of  the  Sponsor’s  Application 
using  the  selection  criteria  set  forth  on 
the  FOFA.  The  Field  Office  shall  also 
calculate  the  capital  advance  and  PRAC 
amounts  to  be  reserved  for  each  project. 
The  Regional  Office  shall  identify  for 
selection  the  highest  ranking 
Applications  in  descending  order  which 
most  reasonably  approximate  the 
estimated  maximum  number  of  units 
which  can  be  funded  in  each  Field 
Office  by  metropolitan/nonmetropolitan 
jurisdictions,  under  the  allocation  of 
fund  authority.  Not  less  than  15  percent 
of  the  funds  made  available  shall  be 
allocated  on  a  national  basis  for 
nonmetropolitan  areas. 

(f)  Unused  funds  within  a  competitive 
area,  if  available  fund  authority  exceeds 
selections,  may  be  reallocated  by 
combining  metropolitan  and 
nonmetropolitan  funds  in  order  to  fund 
another  project  in  either  category.  If 
there  are  excess  funds  which  are  not 
allocable  to  any  application  within  the 
original  competitive  area,  the  funds  may 
be  reallocated  from  one  competitive  area 
to  another  within  the  same  State.  If 
there  are  excess  funds  which  are  not 
allocable  in  the  above  methods,  the 
funds  may  be  reallocated  from  one 
competitive  area  to  another  within  the 
Region.  When  the  Regional  Office 
aggregates  residual  funds  from  the 
competitive  areas,  the  original  metro/ 
nonmetro  breakdown  must  be  retained 
initially  to  determine  whether  there  are 
any  approvable  applications  in  either 
category  prior  to  making  any  transfers  of 
funds.  Remaining  unused  funds  must  be 
returned  to  Headquarters. 

$889,305  [Amended] 

10.  In  §889.305,  paragraphs  (a) 
introductory  text,  (a)(1),  and  (d)  are 


amended  by  removing  the  terms  "Fund 
Reservation”  or  "fund  reservation” 
wherever  it  appears,  and  by  adding  in 
its  place  "capital  advance”. 

§889.310  [Amended] 

10a.  In  §  889.310,  paragraphs  (a) 
introductory  text,  (a)(1),  (a)(2),  (a)(3), 
(b)(1),  (b)(l)(ii),  (b)(2),  (b)(3)(i),  and 
(b)(3)(ii)  are  amended  by  removing  the 
term  “fund  reservation”  whenever  it 
appears,  and  by  adding  in  its  place 
“capital  advance”. 

11.  A  new  subpart  H,  consisting  of 
§§889.800  and  889.805,  is  added  to  part 
889,  to  read  as  follows: 

Subpart  H — Elder  Cottage  Housing 
Demonstration  Program 

889.800  Purpose  and  policy. 

889.805  Implementation. 

Subpart  H— Elder  Cottage  Housing 
Demonstration  Program 

§889.800  Purpose  and  policy. 

The  Secretary  shall  carry  out  a 
program  to  determine  the  feasibility  of 
including,  as  an  eligible  development 
cost  under  section  202  of  the  Housing 
Act  of  1959,  the  cost  of  purchasing  and 
installing  elder  cottage  housing 
opportunity  units  that  are  small,  free¬ 
standing,  barrier-free,  energy  efficient, 
removable,  and  designed  to  be  installed 
adjacent  to  existing  1-  to  4-family 
dwellings.  In  conducting  the 
demonstration,  the  Secretary  shall 
determine  whether  the  durability  of 
such  units  is  appropriate  for  making 
such  units  generally  eligible  for 
assistance  under  the  Supportive 
Housing  for  the  Elderly  Program. 

§889.805  Implementation. 

The  Secretary  shall  publish  a  NOFA 
with  guidelines  for  this  demonstration 
program. 

Dated:  April  2, 1993. 
lames  E.  Schoenberger, 

Associate  General  Deputy  Assistant  Secretary. 
[FR  Doc.  93-10452  Filed  5-4-93;  8:45  ami 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Assistant  Secretary  for 
Housing;  Federal  Housing 
Commissioner 

[Docket  No.  M-93-3591,  FR-3408-N-01] 

Fund  Availability  (NOFA)  for 
Supportive  Housing  for  the  Elderly 

AGENCY:  Office  of  Assistant  Secretary  for 
Housing — Federal  Housing 
Commissioner,  HUD. 

ACTION:  Notice  of  fund  availability  for 
FY  93. 

SUMMARY:  This  NOFA  announces  HUD’s 
funding  for  supportive  housing  for  the 
elderly.  In  the  body  of  this  document  is 
information  concerning  the  following: 

(a)  The  purpose  of  the  NOFA  and 
information  regarding  eligibility, 
submission  requirements,  available 
amounts,  and  selection  criteria  and  (b) 
application  processing,  including  how 
to  apply  and  how  selections  will  be 
made.  A  checklist  of  steps  and  exhibits 
involved  in  the  application  process  will 
be  included  in  the  application  package 
which  can  be  obtained  from  the 
appropriate  Field  Office  identified  in 
appendix  A. 

DATES:  The  deadline  date  for  receipt  of 
applications  in  response  to  this  NOFA 
is  4  p.m.  local  time  on  July  8, 1993. 
ADDRESSES:  Applications  must  be 
delivered  to  the  Director  of  the  Housing 
Development  Division  in  the  HUD  Field 
Office  for  your  jurisdiction.  A  listing  of 
HUD  Field  Offices,  their  addresses  and 
telephone  numbers  (including  TDD 
telephone  numbers)  are  attached  as 
appendix  A  to  this  NOFA.  HUD  will 
date  and  time  stamp  incoming 
applications  to  evidence  timely  receipt, 
and  upon  request,  provide  the  applicant 
with  an  acknowledgement  of  receipt. 
Applications  submitted  by  facsimile  are  * 
not  acceptable. 

FOR  FURTHER  INFORMATION  CONTACT:  The 

HUD  Field  Office  for  your  jurisdiction. 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act  Statement 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501- 
220),  the  information  collection 
requirements  have  been  assigned  OMB 
Control  Number  2502-0267. 

I.  Purpose  and  Substantive  Description 

A.  Authority 

Section  801  of  the  Cranston-Gonzalez 
National  Affordable  Housing  Act 
(NAHA)  amended  section  202  of  the 


Housing  Act  of  1959.  It  authorized  the 
Secretary  to  provide  assistance  to 
private  nonprofit  organizations  and 
nonprofit  consumer  cooperatives  to 
expand  the  supply  of  supportive 
housing  for  the  elderly.  The  assistance 
is  provided  as  capital  advances  and 
contracts  for  project  rental  assistance  in 
accordance  with  24  CFR  part  889.  This 
assistance  may  be  used  to  finance  the 
construction  or  rehabilitation  of  a 
structure,  or  acquisition  of  a  structure 
from  the  Resolution  Trust  Corporation 
(RTC),  to  be  used  as  supportive  housing 
for  the  elderly  in  accordance  with  part 
889. 

Sections  601, 602  and  913  of  the 
Housing  and  Community  Development 
Act  of  1992  (HCD  Act  of  1992)  amended 
section  202  of  the  Housing  Act  of  1959. 
These  amendments  and  simplification 
of  the  application  and  selection  process 
are  the  subject  of  an  interim  rule 
published  today  elsewhere  in  this  issue. 
These  amendments  are  reflected  in  this 
NOFA.  Of  special  interest  are  the  repeal 
of  the  requirement  for  State  and  local 
certification  of  services  (former  section 
202(e)(5)),  the  additional  consideration 
in  the  selection  criteria  of  the 
availability  of  public  housing  for  the 
elderly  and  vacancy  rates  in  such 
facilities  (included  within  the  revised 
selection  criteria  of  the  availability  of 
Federally  assisted  housing  (HUD  and 
FmHA)  for  the  elderly  and  the 
occupancy  and  vacancy  situation  in 
such  facilities,  §  889.300(d)(2)(i)),  the 
reduction  in  the  owner  deposit  in  the 
case  of  a  nonprofit  applicant  that  is  not 
affiliated  with  a  national  sponsor,  the 
reduction  to  the  nonmetropolitan 
allocation  (reduced  from  20  percent  to 
15  percent),  and  the  amendment  relating 
to  labor  wage  rates. 

The  amended  labor  standards  require 
all  laborers  and  mechanics  employed  by 
contractors  and  subcontractors  in  ths 
construction  of  housing  with  12  or  more 
units  assisted  under  section  202  to  be 
paid  wages  at  rates  not  less  than  those 
prevailing  in  the  locality,  as  determined 
by  the  Secretary  of  Labor  in  accordance 
with  the  Davis-Bacon  Act. 

For  supportive  housing  for  the 
elderly,  the  Departments  of  Veterans 
Affairs  and  Housing  and  Urban 
Development,  and  Independent 
Agencies  Appropriations  Act,  1993, 
(Pub.  L.  102-389),  enacted  October  6, 
1992,  (Fiscal  Year  1993  Appropriations 
Act)  provides  $1,116,099,000  for  capital 
advances,  including  amendments  to 
capital  advance  contracts  (not 
procurement  contracts),  for  housing  for 
the  elderly  as  authorized  by  section  202 
of  the  Housing  Act  of  1959,  (as  amended 


by  section  801  of  the  NAHA  and 
sections  601  and  602  of  the  HCD  Act  of 
1992),  and  for  project  rental  assistance, 
and  amendments  to  contracts  for  project 
rental  assistance,  for  supportive  housing 
for  the  elderly  under  section  202(c)(2)  of 
the  Housing  Act  of  1959,  as  amended. 
Any  unreserved  balances  provided  in 
prior  years  for  such  purposes  are  to  be 
merged  with  amounts  provided  in  the 
Fiscal  Year  1993  Appropriations  Act. 

In  accordance  with  an  agreement 
between  HUD  and  the  Farmers  Home 
Administration  (FmHA)  which 
facilitates  the  coordination  between  the 
two  agencies  in  administering  their 
respective  rental  assistance  programs, 
HUD  is  required  to  notify  FmHA  of 
applications  for  housing  assistance  it 
receives.  The  purpose  of  this 
notification  is  to  give  FmHA  the 
opportunity  to  comment  if  it  has 
concern  about  the  demand  for 
additional  assisted  housing  and  possible 
harm  to  existing  projects  in  the  same 
housing  market  area.  HUD  will  consider 
the  FmHA  comments  in  its  review  and 
project  selection  process. 

B.  Allocation  Amounts 

In  accordance  with  24  CFR  part  791, 
the  Assistant  Secretary  will  allocate  the 
amounts  available  for  capital  advances 
for  supportive  housing  for  the  elderly. 
The  Department  reserves  project  rental 
assistance  funds  sufficient  for  20-year 
project  rental  assistance  contracts  in 
support  of  the  units  selected  for  capital 
advances,  consistent  with  current 
operating  cost  standards. 

The  allocation  formula  for  section  202 
funds  consists  of  the  following  two  data 
elements: 

1.  A  measure  of  the  total  number  of 
elderly  renter  households. 

2.  A  measure  of  number  of  one-  and 
two-person  elderly  renter  households 
with  incomes  at  or  below  the  very  low 
income  standard  with  housing 
deficiencies,  consisting  primarily  of 
households  paying  more  tnan  30 
percent  of  their  incomes  for  rent. 

As  a  result  of  a  computer  error  in  the 
Boston  Regional  Office,  the  application 
of  The  First  Baptist  Church,  Beverly, 
Massachusetts,  was  not  selected  and 
funded  under  the  Fiscal  Year  1992 
Supportive  Housing  for  the  Elderly 
Program.  Since  this  was  a  HUD  error, 
this  application  will  be  funded  bom  the 
Fiscal  Year  1993  allocation  to  the 
Boston  Regional  Office. 

Based  on  this  formula,  the 
Department  has  allocated  the  available 
capital  advance  funds  as  shown  on  the 
following  chart: 
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Fiscal  Year  1993  Allocations  for  Supportive  Housing  for  the  Elderly 


Field  offices 


Region  I: 

Boston* . 

Hartford  . . .... 

Manchester  . 

Providence  . 

Total  I  . 

Region  II: 

Buffalo . 

New  York  . 

Newark . 

Total  II  . 

Region  III: 

Baltimore . 

Charleston _ 

Philadelphia . 

Pittsburgh  _ ... _ 

Richmond . 

D.C . 

Total  III  . 

Region  IV: 

Atlanta  ....'. . 

Birmingham . 

Caribbean . 

Columbia . . 

Greensboro  . 

Jackson . 

Jacksonville . 

Louisville  . 

Knoxville _ .... _ ....... 

Nashville . . 

Total  IV:  . 

Region  V: 

Chicago . . 

Cincinnati  . 

Cleveland  . 

Columbus . 

Detroit . 

Grand  Rapids . 

Indianapolis . 

Milwaukee  . 

Minn-St.  Paul  . 

Total  V . 

Region  VI: 

Fort  Worth  (NM) . 

Houston . 

Little  Rock  . 

New  Orleans  . 

Oklahoma . 

San  Antonio  . 

Total  VI . 

Region  VII: 

Des  Moines . 

Kansas  City . 

Omaha  . 

St  Louis . 

Total  VII . 

Region  VIII: 

Denver . 

Total  VIII . 

Region  IX: 

Honolulu  (Guam) . 

Los  Angeles  . 


[Fiscal  year  1993  section  202  allocations] 


Metropolitan 

Nonmetropolitan 

Totals 

Capital  advance 
authority 

Units 

Capital  advance 
authority 

Units 

Capital  advance 
authority 

Units 

$25,904,925 

337 

$2,985,185 

40 

$28,890,110 

377 

8,054,839 

104 

3,005,750 

40 

11,060,589 

144 

4,114,196 

70 

2,289,002 

40 

6,403,198 

110 

3,985,927 

53 

0 

0 

3,985,927 

53 

42,059,887 

564 

8,279,937 

120 

50,339,824 

684 

11,141,194 

174 

2,476,674 

40 

13,617,868 

214 

69,049,604 

851 

3,145,669 

41 

72,195,273 

892 

30,261,611 

394 

0 

0 

30,261,611 

394 

110.452,409 

1,419 

5,622,343 

81 

116,074,752 

1,500 

5,084,374 

84 

2,407,453 

40 

7.491,827 

124 

2,974,444 

55 

0 

0 

2,974,444 

55 

19,790,963 

293 

2,641,660 

40 

22,432,623 

333 

8,782,706 

151 

2,286,455 

40 

11,069,161 

191 

4,379,141 

84 

2,041,201 

40 

6,420,342 

124 

8,257,583 

127 

0 

0 

8,257,583 

127 

49,269,21 1 

794 

9,376,769 

160 

58,645,980 

954 

6,117,381 

125 

3,846,007 

80 

9,963,388 

205 

4,080,217 

83 

2,194,403 

46 

6,274,620 

129 

3,771,629 

67 

0 

0 

3.771,629 

67 

3,159,712 

62 

2.017,707 

41 

5,177,419 

103 

4,905,976 

87 

4,474,524 

80 

9,380,500 

167 

3,883,064 

82 

0 

0 

3,883,064 

82 

25,563,815 

483 

2,051,941 

40 

27,615,756 

523 

3,254,459 

62 

2,940,157 

57 

6,194,616 

119 

2,631,569 

55 

0 

0 

2,631,569 

55 

2,627,989 

55 

1,866,537 

40 

4,494,526 

95 

59,995,811 

1,161 

19,391,276 

384 

79,387,087 

1,545 

30,358,759 

442 

3,823,061 

59 

34,181,820 

501 

5,063,127 

92 

0 

0 

5,063,127 

92 

8,905,049 

146 

2,421,268 

40 

11,326,317 

186 

4,760,253 

87 

0 

0 

4,760,253 

87 

11,180,595 

181 

0 

0 

11,180,595 

181 

3,580,191 

68 

0 

0 

3,580,191 

68 

5,912,066 

106 

2,202,652 

41 

8,114,718 

147 

7,461,605 

125 

2,361,775 

40 

9,823,380 

165 

5,314,627 

84 

2,440,071 

40 

7,754,698 

124 

82,536,272 

1,331 

13,248,827 

220 

95,785,099 

1,551 

7,431,824 

148 

2,571,566 

52 

10,003,390 

200 

5,160,275 

102 

0 

0 

5,160,275 

102 

2,501,928 

56 

1,755,442 

41 

4,257,370 

97 

3,205,218 

66 

1,920,770 

40 

5,125,988 

106 

1,899,528 

40 

1,860,672 

40 

3,760,200 

80 

2,774,291 

57 

1,911,673 

41 

4,685,964 

98 

22,973,064 

469 

10,020,123 

214 

32,993,187 

683 

2,680,987 

53 

1,959,260 

40 

4,640,247 

93 

4,624,642 

89 

1,987,138 

40 

6,611,780 

129 

2,365,840 

48 

0 

0 

2,365,840 

48 

4,383,629 

75 

2,325,300 

40 

6,708.929 

115 

14,055,098 

265 

6,271,698 

120 

20,326,796 

385 

6,393,395 

126 

3,878,581 

80 

10,271,976 

206 

6,393,395 

126 

3,878,581 

80 

10,271,976 

206 

4,495,952 

40 

4,401,664 

40 

8,897,616 

80 

47,163,429 

654 

2,819,232 

40 

46,982,661 

694 
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Fiscal  Year  1 993  Allocations  for  Supportive  Housing  for  the  Elderly— Continued 

[Fiscal  year  1993  section  202  allocations] 


Field  offices 

Metropolitan 

Nonmetropolitan 

Totals 

Capital  advance 
authority 

Units 

Capital  advance 
authority 

Units 

Capital  advance 
authority 

Units 

Phoenix  . 

3,337,631 

68 

1,919,792 

40 

5,257,423 

108 

Sacramento . 

5,088,842 

79 

0 

0 

5,088,842 

79 

San  Francisco . 

22,484,928 

289 

3,002,143 

40 

25,487,071 

329 

Total  IX  . 

82,570,782 

1,130 

12,142,831 

160 

94,713,613 

1,290 

Region  X: 

Portland . 

3,078,788 

56 

2,104,345 

40 

5,183,133 

96 

Seattle . .". . 

5,218,385 

81 

2,519,170 

40 

7,737,555 

121 

Total  X  . : _ 

8,297,173 

137 

4,623,515 

80 

12,920,688 

217 

National  total  . 

478,603,102 

7,396 

92,855,900 

1,619 

571,459,002 

9,015 

‘This  amount  includes  Capital  Advance  Authority  of  $5,259,500  to  fund  The  Baptist  Church,  Beverly  Massachusetts.  Since  this  project  was  not 
selected  in  Fiscal  Year  1992  by  HUD  error,  this  application  will  be  funded  from  the  Fiscal  Year  1993  Allocation  to  the  Boston  Regional  Office. 


C.  Eligibility 

The  only  eligible  applicants  under 
this  program  are  private,  nonprofit 
organizations  and  nonprofit  consumer 
cooperatives.  Neither  a  public  body  nor 
an  instrumentality  of  a  public  body  is 
eligible  to  participate  in  the  program. 

No  organization  shall  participate  as 
Sponsor  or  Co-sponsor  in  the  filing  of 
application(s)  for  a  capital  advance  in  a 
single  region  in  this  fiscal  year  in  excess 
of  that  necessary  to  finance  the 
construction,  rehabilitation  or 
acquisition  (acquisition  permitted  only 
with  RTC  properties)  of  300  units  of 
housing  and  related  facilities  for  the 
elderly.  This  limit  shall  apply  to 
organizations  that  participate  as  Co¬ 
sponsors  regardless  of  whether  the  Co¬ 
sponsors  are  affiliated  or  non-affiliated 
entities.  In  addition,  the  national  limit 
for  any  one  applicant  is  10  percent  of 
the  total  units  allocated  in  all  Regions. 
Affiliated  entities  which  submit 
separate  applications  shall  be  deemed  to 
be  a  single  entity  for  the  purposes  of 
these  limits.  No  single  application  may 
propose  more  than  the  number  of  units 
permitted  by  a  Field  Office  or  125  units, 
whichever  is  less.  Reservations  for 
projects  in  metropolitan  areas  will  not 
be  approved  for  less  than  40  units. 

D.  Initial  Screening,  Technical 
Processing  and  Selection  Criteria 

1.  Initial  Screening 

Applications  for  section  202  capital 
advances  that  are  received  by  HUD  at 
the  appropriate  address  by  4  p.m.  local 
time  on  July  8, 1993  will  be  reviewed 
to  determine  if  all  parts  of  the 
application  are  included.  HUD  will  not 
review  the  content  of  the  application  as 
part  of  initial  screening.  Deficiency 
letters  will  be  sent  informing  Sponsors 
of  any  missing  parts  of  the  application. 
Sponsors  must  correct  such  deficiencies 


within  14  calendar  days  from  the  date 
of  the  deficiency  letter. 

2.  Technical  Processing 

All  applications  will  be  placed  in 
technical  processing  upon  receipt  of  the 
response  to  the  deficiency  letter  or  at 
the  end  of  the  14-day  period.  All 
applications  will  undergo  a  complete 
analysis.  As  part  of  this  analysis,  HUD 
will  conduct  its  environmental  review 
in  accordance  with  24  CFR  part  50. 
Examples  of  reasons  for  technical 
processing  rejection  include  an 
ineligible  Sponsor,  ineligible  population 
to  be  served,  lack  of  legal  capacity,  lack 
of  site  control  and  unacceptable  site 
based  upon  a  site  visit.  The  Secretary 
will  not  reject  an  application  based  on 
technical  processing  without  giving 
notice  of  that  rejection  with  all  rejection 
reasons,  and  affording  the  applicant  an 
opportunity  to  appeal.  An  applicant  will 
be  afforded  14  calendar  days  from  the 
date  of  HUD's  written  notice  to  appeal 
a  technical  rejection  to  the  Field  Office. 
The  Field  Office  must  respond  within  5 
working  days  to  the  Sponsor.  The  Field 
Office  shall  make  a  determination  on  an 
appeal  prior  to  making  its  selection 
recommendations.  All  applications  will 
be  either  rated  or  technically  rejected  at 
the  end  of  technical  processing. 

Technical  processing  will  also  assure 
that  if  the  Sponsor  has  been  found  by  a 
court  or  by  a  Federal,  State,  or  local 
agency,  in  noncompliance  with  any  of 
the  statutes,  regulations,  or  other 
requirements  listed  in  the  civil  rights 
certification  (§  889.270(b)(8)(i)),  HUD 
will  obtain  from  the  Sponsor  a 
statement  of  the  actions  taken  to  correct 
that  noncompliance.  There  must  be  no 
pending  civil  rights  suits  against  the 
Sponsor  instituted  by  the  Department  of 
Justice  and  no  pending  administrative 
actions  for  civil  rights  violations 
instituted  by  HUD  (including  a  charge  of 


discrimination  under  the  Fair  Housing 
Act).  Moreover,  there  must  not  be  a 
deferral  of  the  processing  of 
applications  from  the  Sponsor  imposed 
by  HUD  under  title  VI  of  the  Civil  Rights 
Act  of  1964,  the  Department’s 
implementing  regulations  (24  CFR  1.8), 
procedures  (HUD  Handbook  8040.1), 
and  the  Attorney  General’s  Guidelines 
(28  CFR  50.3);  or  under  section  504  of 
the  Rehabilitation  Act  of  1973  and  the 
Department’s  implementing  regulations 
(24  CFR  8.57). 

Upon  completion  of  technical 
processing,  all  acceptable  applications 
will  be  rated  according  to  the  selection 
criteria  in  §  889.300(d)  (also  below  in 
I.D.3).  Applications  which  have  a  total 
score  of  50  points  or  more  will  be 
eligible  for  selection  and  will  be  placed 
in  rank  order. 

3.  Selection  Criteria 

Applications  for  section  202  capital 
advances  that  successfully  complete 
technical  processing  will  be  rated  using 
the  following  selection  criteria: 

(a)  In  determining  the  Sponsor’s 
ability  to  develop  and  operate  the 
proposed  housing  on  a  long-term  basis, 
consider  the  following  (50  points 
maximum): 

(1)  The  scope,  extent  and  quality  of 
the  Sponsor’s  experience  in  providing 
housing  or  related  services  to  those 
proposed  to  be  served  by  the  project  and 
the  scope  of  the  proposed  project  (i.e., 
number  of  units,  services,  relocation 
costs,  development,  and  operation)  in 
relationship  to  the  Sponsor’s 
demonstrated  development  and 
management  capacity.  (32  points); 

(2)  The  scope,  extent  ana  quality  of 
the  Sponsor's  experience  in  providing 
housing  or  related  services  to  minority 
persons  or  families  (5  points); 

(3)  The  scope,  extent  and  quality  of 
the  Sponsor’s  experience  in  providing 
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opportunities  for  minority  and  women- 
owned  business  enterprises 
participation  (3  points);  and 

(4)  Tne  extent  of  local  community 
support  for  the  Sponsor's  activities, 
including  previous  experience  in 
serving  the  area  where  the  project  is  to 
be  located,  and  Sponsor’s  demonstrated 
ability  to  enlist  volunteers  and  local 
funds  (10  points); 

(b)  In  determining  the  need  for 
supportive  housing  for  the  elderly  in  the 
area  to  be  served  and  the  suitability  of 
the  site,  consider  (25  points  maximum); 

(1)  The  extent  of  the  need  for  the 
project  in  the  area  based  on  a 
determination  by  the  Field  Office.  This 
determination  will  be  made  taking  into 
consideration  the  Sponsor’s  evidence  of 
need  in  the  area  based  on  the  guidelines 
in  §  889.270(b)(17),  as  well  as  other 
economic,  demographic  and  housing 
market  data  available,  to  the  Field 
Office.  The  data  could  include  the 
availability  of  existing  Federally 
assisted  housing  (HUD  and  FmHA)  (e.g., 
considering  availability  and  vacancy 
rates  of  public  housing)  for  the  elderly 
and  current  occupancy  in  such 
facilities.  Federally  assisted  housing  for 
the  elderly  under  construction  or  for 
which  fund  reservations  have  been 
issued,  and  in  accordance  with  an 
agreement  between  HUD  and  the 
FmHA,  comments  from  the  FmHA  on 
the  demand  for  additional  assisted 
housing  and  the  possible  harm  to 
existing  projects  in  the  same  housing 
market  area  (8  points), 

(2)  The  proximity  or  accessibility  of 
the  site  to  shopping,  medical  facilities, 
transportation,  places  of  worship, 
recreational  facilities,  and  other 
necessary  services  to  the  intended 
occupants,  adequacy  of  utilities  and 
streets,  freedom  of  the  site  from  advene 
environmental  conditions,  compliance 
with  site  and  neighborhood  standards 
(10  points);  and 

(3 )  Suitability  of  the  site  from  the 
standpoint  of  promoting  a  greater  choice 
of  housing  opportunities  for  minority 
elderly  persons/families  (7  points); 

(c)  In  determining  adequacy  of  the 
provision  of  supportive  services  and  of 
the  proposed  facility  consider  (25  points 
maximum): 

(1)  The  extent  to  which  the  proposed 
design  will  meet  the  special  physical 
needs  of  elderly  persons  (4  points); 

(2)  The  extent  to  which  the  proposed 
size  and  unit  mix  of  the  housing  will 
enable  the  Sponsor  to  manage  and 
operate  the  housing  efficiently  and 
ensure  that  the  provision  of  supportive 
services  will  be  accomplished  in  an 
economical  fashion  (4  points); 

(3)  The  extent  to  which  the  proposed 
design  of  the  housing  will  accommodate 


the  provision  of  supportive  services  that 
are  expected  to  be  needed,  initially  and 
over  the  useful  life  of  the  housing,  by 
the  category  or  categories  of  elderly 
persons  the  housing  is  intended  to  serve 
(2  points); 

(4)  The  extent  to  which  the  proposed 
supportive  services  meet  the  identified 
needs  of  the  residents  (8  points);  and 

(5)  The  extent  to  which  the  Sponsor 
demonstrated  that  the  identified 
supportive  services  will  be  provided  on 
a  consistent  long-term  basis  (7  points). 

II.  Application  Process 

All  applications  for  section  202 
capital  advances  submitted  by  eligible 
Sponsors  must  be  filed  with  the 
appropriate  HUD  Field  Office  receiving 
an  allocation  and  must  meet  the 
requirements  of  this  Notice.  No 
application  will  be  accepted  after  4  p.m. 
local  time  on  July  8, 1993,  unless  that 
date  and  time  is  extended  by  a  Notice 
published  in  the  Federal  Register. 
Applications  received  after  mat  date 
and  time  will  not  be  accepted,  even  if 
postmarked  by  the  deadline  date. 
Applications  submitted  by  facsimile  are 
not  acceptable. 

Immediately  upon  publication  of  this 
NOFA,  Field  Offices  shall  notify  elderly 
and  minority  media,  all  persons  and 
organizations  on  their  mailing  lists  and 
minority  and  other  organizations  within 
their  jurisdiction  involved  in  housing 
and  community  development  and 
groups  with  special  interest  in  housing 
for  elderly  households. 

Organizations  interested  in  applying 
for  a  section  202  capital  advance  should 
provide  the  appropriate  Field  Office 
with  their  names,  addresses  and 
telephone  numbers,  and  advise  the 
Field  Office  whether  they  wish  to  attend 
the  workshop  described  below.  HUD 
encourages  minority  organizations  to 
participate  in  this  program  as  Sponsors. 
Field  Offices  will  advise  all 
organizations  on  their  mailing  list  of  the 
date,  time  and  place  of  workshops  at 
which  the  Section  202  Program  will  be 
explained. 

HUD  strongly  recommends  that 
prospective  applicants  attend  the  local 
Field  Office  workshop.  Interested 
persons  with  disabilities  should  contact 
the  Field  Office  to  assure  that  any 
necessary  arrangements  can  be  made  for 
them  to  enable  their  attendance  and 
participation  in  the  workshop.  While 
strongly  urged  to  do  so,  if  Sponsors 
cannot  attend  a  workshop,  Application 
Packages  and  handbooks  can  also  be 
obtained  from  the  Field  Offices.  Contact 
the  appropriate  Field  Office  with  any 
questions  regarding  the  submission  of 
applications. 


At  the  workshops.  Application 
Packages  will  be  distributed,  and 
application  procedures  and 
requirements  will  be  explained.  Also, 
concerns  such  as  local  market 
conditions,  building  codes,  historic 
preservation,  floodplain  management, 
displacement  and  relocation,  zoning 
and  housing  costs  will  be  addressed. 

HI.  Application  Submission 
Requirements 

A.  Application 

Each  application  shall  include  all  of 
the  information,  materials,  forms,  and 
exhibits  listed  in  section  IQ.  B.  below 
and  must  be  indexed  and  tabbed.  The 
Field  Office  will  base  its  determination 
of  the  eligibility  of  the  Sponsor  for  a 
reservation  of  section  202  capital 
advance  funds  on  the  information 
provided  in  the  application. 

In  preparing  applications,  applicants 
will  be  able  to  utilize  information  and 
exhibits  previously  prepared  for  prior 
applications  under  section  202,  section 
811  or  other  funding  programs. 

Examples  of  exhibits  that  may  be  readily 
adapted  or  amended  to  decreese  the 
burden  of  application  preparation 
include,  among  others,  those  on 
previous  participation  in  the  section  202 
or  section  811  programs;  applicant 
experience  in  provision  of  housing  and 
services;  supportive  services  plan; 
community  ties,  and  experience  serving 
minorities. 

B.  General  Application  Requirements 

1.  Form  HUD-9201 5-CA,  Application 
for  Section  202  Supportive  Housing 
Capital  Advance. 

2.  Evidence  of  each  Sponsor's  legal 
.status  as  a  private,  nonprofit 
organization  or  nonprofit  consumer 
cooperative,  including  the  following; 

(a)  Articles  of  Incorporation, 
constitution,  or  other  organizational 
documents; 

(b)  By-laws; 

(c)  IRS  tax  exemption  ruling  (this 
must  be  submitted  by  all  Sponsors, 
including  churches).  A  nonprofit 
organization  organized  in  the 
Commonwealth  of  Puerto  Rico  and 
exempt  from  income  taxation  under 
Puerto  Rico  law,  or  a  consumer 
cooperative  that  is  tax  exempt  under 
State  law,  has  never  been  liable  for 
payment  of  Federal  income  taxes,  and 
does  not  pay  patronage  dividends  may 
be  exempt  from  the  requirement  set  out 
in  the  previous  sentence  if  they  are  not 
eligible  for  tax  exemption;  and 

(d)  Resolution  of  the  board,  duly 
certified  by  an  officer,  that  no  officer  or 
director  of  the  Sponsor  or  Owner  has  or 
will  have  any  financial  interest  in  any 
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contract  with  the  Owner  or  in  any  firm 
or  corporation  which  has  or  will  have  a 
contract  with  the  Owner  and  which 
includes  a  current  listing  of  all  duly 
qualified  and  sitting  officers  and 
directors  by  title  and  the  beginning  and 
ending  date  of  each  person’s  term. 

3.  CHAS  certification.  The  Sponsor 
must  submit  a  certification  by  the 
jurisdiction  in  which  the  proposed 
project  will  be  located  that  the 
Sponsor’s  application  is  consistent  with 
the  jurisdiction’s  HUD-approved  CHAS 
for  FY  1993.  The  certification  must  be 
made  by  the  unit  of  general  local 
government  if  it  is  required  to  have,  or 
has,  a  complete  CHAS.  Otherwise  the 
certification  may  be  made  by  the  State, 
or  if  the  project  will  be  located  in  a  unit 
of  general  local  government  authorized 
to  use  an  abbreviated  CHAS,  by  the  unit 
of  general  local  government  if  it  is 
willingto  prepare  such  a  CHAS. 

All  CHAS  certifications  must  be  made 
by  the  public  official  responsible  for 
submitting  the  CHAS  to  HUD.  All  CHAS 
certifications  must  be  submitted  as  part 
of  the  application  by  the  application 
submission  deadline  set  forth  in  this 
NOFA,  except  as  provided  in  the  next 
paragraph.  The  required  CHAS  must 
therefore  have  been  submitted  more 
than  60  days  before  the  application 
submission  deadline,  since  HUD  has  60 
days  to  review  and  approve  the  CHAS. 
Where  the  certification  of  consistency  is 
permitted  to  be  submitted  after  the 
application  submission  deadline,  as 
described  in  the  next  paragraph,  the 
CHAS  must  be  submitted  for  approval 
in  time  for  the  certification  to  be  made 
by  the  later  date.  In  no  event  will  an 
application  be  considered  if  the  CHAS 
has  not  been  submitted  for  approval  by 
the  application  submission  deadline. 

If  the  required  certification  will  be 
made  by  a  unit  of  general  local 
government  with  respect  to  an 
abbreviated  CHAS,  and  such  CHAS  has 
been  submitted  by  the  application 
submission  deadline  but  has  not  yet 
been  approved  by  HUD,  the  deadline 
will  not  be  applied  to  the  certification 
for  consistency.  Instead,  the  application 
must  include  a  written  statement  from 
the  public  official  responsible  for 
submitting  the  CHAS  that  the 
jurisdiction  has  submitted  an 
abbreviated  CHAS  for  FY  1993  for  HUD 
approval  and  that  the  application  is 
consistent  with  the  CHAS.  If  HUD 
approved  the  CHAS,  the  required 
certification  that  the  application  is 
consistent  with  a  HUD-approved  CHAS 
for  FY  1993  must  be  submitted  before 
August  31, 1993.  An  application  will 
not  be  selected  for  funding  unless  the 
CHAS  is  approved  and  the  required 
certification  is  made  by  August  31, 


1993.  The  CHAS  regulations  are 
published  in  24  CFR  part  91. 

4.  Executive  Order  12372.  A 
certification  that  the  Sponsor  has 
submitted  a  copy  of  its  applications,  if 
required,  to  the  State  agency  (single 
point  of  contact)  for  State  review  in 
accordance  with  Executive  Order  12372. 

5.  SF-424.  A  certification  on  SF-424, 
Application  for  Federal  Assistance,  that 
the  Sponsors)  is  not  delinquent  on  the 
repayment  of  any  Federal  debt. 

6.  Anti-lobbying  Certification  for 
Contracts,  Grants,  Loans  and 
Cooperative  Agreements  for  grants 
exceeding  $100,000.  Disclosure  of 
Lobbying  Activities  (Standard  Form- 
LLL)  if  other  than  federally  appropriated 
funds  will  be  or  have  been  used  to  lobby 
the  Executive  or  Legislative  branches  of 
the  Federal  Government  regarding 
specific  contracts,  grants,  loans  or 
cooperative  agreements.  The  applicant 
determines  if  the  submission  of  the  SF- 
LLL  is  warranted. 

7.  A  statement  that  (a)  identifies  all 
persons  (families,  individuals, 
businesses  and  nonprofit  organizations 
(identified  by  race/minority  group,  and 
status  as  owners  or  tenants)  occupying 
the  property  on  the  date  of  submission 
of  the  application  for  a  capital  advance; 

(b)  indicates  the  estimated  cost  of 
relocation  payments  and  other  services, 
and  (c)  identifies  the  staff  organization 
that  will  carry  out  the  relocation 
activities. 

[Note:  If  any  of  the  relocation  costs  will  be 
funded  from  sources  other  than  the  section 
202  Capital  Advance,  the  sponsor  must 
provide  evidence  of  a  firm  commitment  of 
these  funds.  When  evaluating  applications, 
HUD  will  consider  the  total  cost  of  proposals 
(j.e.,  cost  of  site  acquisition,  relocation, 
construction  and  other  project  costs).] 

8.  Additional  Certifications. 

(a)  A  certification  of  the  Sponsor(s)’ 
intent  to  comply  with  section  504  of  the 
Rehabilitation  Act  of  1973  (29  U.S.C. 
794)  and  the  implementing  regulations 
at  24  CFR  part  8;  the  Fair  Housing  Act 
(42  U.S.C.  3600-3619)  and  the 
implementing  regulations  at  24  CFR 
parts  100, 108, 109,  and  110;  title  VI  of 
the  Civil  Rights  Act  of  1964  (42  U.S.C. 
2000d)  and  the  implementing 
regulations  at  24  CFR  part  1;  section  3 
of  the  Housing  and  Urban  Development 
Act  of  1968  (12  U.S.C.  1701u)  and  the 
implementing  regulations  at  24  CFR  part 
135;  the  Age  Discrimination  Act  of  1975 
(42  U.S.C.  6101-6107)  and  the 
implementing  regulations  at  24  CFR  part 
146;  Executive  Order  11246  (as 
amended)  and  the  implementing 
regulations  at  41  CFR  chapter  60;  the 
regulations  implementing  Executive 
Order  11063  (Equal  Opportunity  in 
Housing)  at  24  CFR  part  107;  the 


Americans  with  Disabilities  Act  (42 
U.S.C.  12101  et  seq.)  to  the  extent 
applicable;  the  affirmative  fair  housing 
marketing  requirements  at  24  CFR  part 
200,  subpart  M;  and  other  applicable 
Federal,  State  and  local  laws  prohibiting 
discrimination  and  promoting  equal 
opportunity. 

(d)  A  certification  that  the  Sponsors) 
will  comply  with  the  requirements  of 
the  Drug-Free  Workplace  Act. 

(c)  A  certification  that  the  project  will 
comply  with  HUD’s  design  and  cost 
standards,  the  Uniform  Federal 
Accessibility  Standards  and  HUD’s 
implementing  regulations  at  24  CFR  part 
40,  section  504  of  the  Rehabilitation  Act 
of  1973  and  HUD's  implementing 
regulations  at  24  CFR  part  8.  and  for 
new  construction  of  covered 
multifamily  dwellings,  the  design  and 
construction  requirements  of  the  Fair 
Housing  Act  and  HUD’s  implementing 
regulations  at  24  CFR  part  100. 

(d)  A  certification  by  the  Sponsors) 
that  it  will  comply  (or  has  complied) 
with  the  acquisition  and  relocation 
requirements  of  the  Uniform  Relocation 
Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970,  as 
amended  (URA),  implemented  by 
regulations  at  49  CFR  part  24,  and  24 
CFR  889.265(e). 

(e)  A  certification  by  the  Sponsor(s) 
that  it  will  form  an  Owner  (as  defined 
in  §  889.105)  after  the  issuance  of  the 
capital  advance,  will  cause  the  Owner  to 
file  a  request  for  determination  of 
eligibility  and  a  request  for  capital 
advance  under  §  889.300,  and  will 
provide  sufficient  resources  to  the 
Owner  to  insure  the  development  and 
long-term  operation  of  the  project. 

9.  A  description  of  Sponsor’s 
purposes  and  activities,  ties  to  the 
community  and  minority  support  and 
how  long  it  has  been  in  existence 
(include  any  additional  related 
information). 

10.  A  description  of  any  other  rental 
housing  projects  and/or  medical 
facilities,  sponsored,  owned  and 
operated  by  the  Sponsor  including  a 
description  of  experience  in  providing 
housing  and/or  medical  facilities  to  the 
elderly  and/or  families  and  minorities. 

11.  A  description  of  the  Sponsor’s 
past  or  current  involvement  in  any 
programs  other  than  housing  (including 
its  provision  of  services)  that 
demonstrates  the  Sponsor’s 
management  capabilities  and 
experience,  including  a  description  of 
the  Sponsor’s  experience  in  serving  the 
elderly  and/or  families  and  minorities. 

12.  A  description  of  Sponsor’s 
experience  in  contracting  with  minority 
and  women-owned  businesses, 
including  amounts  awarded. 
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13.  A  certified  Board  Resolution, 
acknowledging  responsibilities  of 
sponsorship,  long-term  support  of  the 
project(s),  willingness  of  Sponsor  to 
assist  the  Owner  to  develop,  own, 
manage  and  provide  appropriate 
services  in  connection  with  the 
proposed  project,  and  that  it  reflects  the 
will  of  its  membership.  Also,  evidence, 
in  the  form  of  a  certified  Board 
Resolution,  of  the  Sponsor’s  willingness 
to  fund  the  Minimum  Capital 
Investment  (one-half  of  one  percent  of 
the  HUD-approved  capital  advance,  not 
to  exceed  $10,000,  if  non-affiliated  with 
National  Sponsor,  one-half  of  one 
percent  of  the  HUD-approved  capital 
advance,  not  to  exceed  $25,000,  for  all 
other  Sponsors;  see  889.250). 

14.  A  list  of  the  applications,  if  any, 
the  Sponsor  has  submitted  or  is 
planning  to  submit  to  any  other  Field 
Office  in  response  to  this  NOFA  or  the 
NOFA  for  Supportive  Housing  for 
Persons  with  Disabilities  (published 
elsewhere  in  today’s  Federal  Register). 
Indicate  by  Field  Office,  the  proposed 
location  by  city  and  State,  the  number 
of  units  requested  for  each  application. 

A  list  of  all  FY  1992  and  prior  year 
projects  to  which  the  Sponsors)  is  a 
party,  identified  by  project  number  and 
Field  Office,  which  have  not  been 
finally  closed. 

15.  HUD-2880,  Applicant/Recipient 
Disclosure/Update  Report,  including 
Social  Security  Numbers  and  Employee 
Identification  Numbers. 

16.  Evidence  of  need  for  supportive 
housing.  A  description  of  the  category 
or  categories  of  elderly  persons  the 
housing  is  intended  to  serve  and 
evidence  demonstrating  sustained 
effective  demand  for  supportive  housing 
for  that  population  in  the  market  area  to 
be  served,  taking  into  consideration  the 
occupancy  and  vacancy  conditions  in 
existing  Federally  assisted  housing  for 
the  elderly  (HUD  and  FmHA)  (e.g., 
public  housing),  state  or  local  data  on 
the  limitations  in  activities  of  daily 
living  among  the  elderly  in  the  area, 
aging  in  place  in  existing  assisted 
rentals;  trends  in  demographic  changes 
in  elderly  population  and  households; 
the  numbers  of  income  eligible  elderly 
households  by  size,  tenure  and  housing 
condition,  and  the  types  of  supportive 
services  arrangements  currently 
available  in  the  area  and  the  utilization 
of  such  services  as  evidenced  by  data 
from  local  social  service  agencies  or 
agencies  on  aging. 

17.  Evidence  of  site  control  and 
permissive  zoning. 

(a)  Evidence  that  the  Sponsor  has 
entered  into  a  legally  binding  option 
agreement  to  buy  or  lease  the  proposed 
site;  or  has  a  copy  of  the  contract  of  sale 


for  the  site,  a  deed,  long-term  leasehold, 
a  request  with  all  supporting 
documentation,  submitted  either  prior 
to  or  with  the  Application  for  Capital 
Advance,  or  a  partial  release  of  a  site 
covered  by  a  mortgage  under  a  HUD 
program  or  other  evidence  of  legal 
ownership  of  the  site  (including 
properties  to  be  acquired  from  the 
Resolution  Trust  Corporation).  The 
option  agreement  period  must  extend 
through  the  end  of  the  current  fiscal 
year  and  contain  a  renewal  provision  so 
that  the  option  can  renewed  for  at  least 
an  additional  six  months.  The  Sponsor 
must  also  identify  any  restrictive 
covenants,  including  reverter  clauses.  In 
the  case  of  a  site  to  be  acquired  from  a 
public  body,  evidence  that  the  public 
body  possesses  clear  title  to  the  site,  and 
has  entered  into  a  legally  binding 
agreement  to  lease  or  convey  the  site  to 
the  Sponsor  after  it  receives  and  accepts 
a  notice  of  Section  202  capital  advance 
and  identification  of  any  restrictive 
covenants,  including  reverter  clauses. 
However,  in  localities  where  HUD 
determines  the  time  constraints  of  the 
funding  round  will  not  permit  all  of  the 
required  official  actions  (e.g.,  approval 
of  Community  Planning  Boards)  which 
are  necessary  to  convey  publicly-owned 
sites,  a  letter  in  the  application  from  the 
Mayor  or  Director  of  the  appropriate 
local  agency  indicating  approval  of 
conveyance  of  the  site  contingent  upon 
the  necessary  approval  action  is 
acceptable  and  may  be  approved  by  the 
Field  Office  if  it  has  satisfactory 
experience  with  timely  conveyance  of 
sites  from  that  public  body.  In  such 
cases,  documentation,  shall  also  include 
a  copy  of  the  public  body's  evidence  of 
ownership  and  identification  of  any 
restrictive  covenants,  including  reverter 
clauses.  For  properties  to  be  acquired 
from  the  RTC,  include  a  copy  of  the  RTC 
prepared  Transaction  Screen  Checklist 
or  Phase  I  Environmental  Site 
Assessment,  and  applicable 
documentation,  per  the  RTC 
Environmental  Guidelines. 

Note:  A  proposed  project  site  may  not  be 
acquired  or  optioned  from  a  general 
contractor  (or  its  affiliate)  which  will 
construct  the  section  202  project  or  from  any 
other  development  team  member. 

(b)  Evidence  that  the  project  as 
proposed  is  permissible  under 
applicable  zoning  ordinances  or 
regulations,  or  a  statement  of  the 
proposed  action  required  to  make  the 
proposed  project  permissible  and  the 
basis  for  belief  that  the  proposed  action 
will  be  completed  successfully  before 
the  submission  of  the  commitment 
application  (e.g.,  a  summary  of  the 
results  of  any  recent  requests  for 


rezoning  on  land  in  similar  zoning 
classifications  and  the  time  required  for 
such  re  zoning,  preliminary  indications 
of  acceptability  from  zoning  bodies, 
etc.). 

18.  Narrative  description  of  site  and 
area  surrounding  the  site,  characteristics 
of  neighborhood,  how  the  site  will 
promote  greater  bousing  opportunities 
for  minorities,  and  any  other 
information  that  impacts  on  the 
suitability  of  the  site  for  the  elderly. 

19.  A  map  showing  the  location  of  the 
site  and  the  racial  composition  of  the 
neighborhood,  with  the  area  of  racial 
concentration  delineated. 

20.  Provision  of  supportive  sendees 
and  proposed  facility. 

(a)  A  detailed  description  of  the 
supportive  services  proposed  to  be 
provided  to  the  anticipated  occupancy. 

(b)  Form  HUD  9201 3E,  Supplemental 
Application  Processing  Form — Housing 
for  the  Elderly.  Identify  all  supportive 
services,  if  any,  to  be  provided  to  the 
persons  occupying  such  housing. 

(c)  A  description  of  public  or  private 
sources  of  assistance  that  reasonably 
could  be  expected  to  fund  the  proposed 
services. 

(d)  The  manner  in  which  such 
services  will  be  provided  to  such 
persons  (i.e.,  on  or  off-site),  including, 
whether  a  service  coordinator  will 
facilitate  the  adequate  provision  of  such 
services,  and  how  the  services  will  meet 
the  identified  needs  of  the  residents. 

(e)  Narrative  description  of  the 
building  design  including  a  description 
of  any  special  design  features  and 
community  space,  and  how  this  design 
will  facilitate  the  delivery  of  services  in 
an  economical  fashion  and 
accommodate  the  changing  needs  of  the 
residents  over  the  next  10-20  years. 

(f)  Describe  if  and  how  the  project 
will  promote  energy  efficiency  and  if 
applicable,  innovative  construction  or 
rehabilitation  methods  or  technologies 
to  be  used  that  will  promote  efficient 
construction. 

IV.  Other  Matters 

A.  Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  that  implement  section 
101(2)(C)  of  the  National  Environmental 
Policy  Act  of  1969,  42  U.S.C.  4332.  The 
Finding  of  No  Significant  Impact  is 
available  for  public  inspection  during 
business  hours  in  the  Office  of  the  Rules 
Docket  Clerk,  Office  of  General  Counsel, 
room  10276,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Washington,  DC  20410. 
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B.  Federalism  Executive  Order 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  No.  12612,  Federalism, 
has  determined  that  this  NOFA  does  not 
have  substantial  direct  effects  on  States 
or  their  political  subdivisions,  or  on  the 
relationship  between  the  Federal 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  This  NOFA 
merely  notifies  the  public  of  the 
availability  of  capital  advances  and 

Eroject  rental  assistance  for  supportive 
ousing  for  the  elderly. 

C.  Family  Executive  Order 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  No.  12606,  The  Family,  has 
determined  that  this  NOFA  does  not 
significantly  affect  family  formation, 
maintenance,  or  general  well-being,  and, 
thus,  is  not  subject  to  review  under  the 
order. 

D.  Documentation  and  Public  Access 
acquirements:  HUD  Reform  Act 

HUD  will  ensure  that  documentation 
and  other  information  regarding  each 
application  submitted  pursuant  to  this 
NOFA  are  sufficient  to  indicate  the  basis 
upon  which  assistance  was  provided  or 
denied.  This  material,  including  any 
letters  of  support,  will  be  made 
available  for  public  inspection  for  a  five- 
year  period  beginning  not  less  than  30 
days  after  the  award  of  the  assistance. 
Material  will  be  made  available  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and 
HUD's  implementing  regulations  at  24 
CFR  part  15.  In  addition,  HUD  will 
include  the  recipients  of  assistance 
pursuant  to  this  NOFA  in  its  quarterly 
Federal  Register  notice  of  all  recipients 
of  HUD  assistance  awarded  on  a 
competitive  basis.  (See  CFR  12.14(a)  and 
12.16(b),  and  the  notice  published  in  the 
Federal  Register  on  January  16, 1992 
(57  FR  1942),  for  further  information  on 
these  requirements.) 

E.  HUD  Reform  Act 

HUD’s  regulation  implementing 
section  103  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  was  published  May 
13, 1991  (56  FR  22088)  and  became 
effective  on  June  12, 1991.  That 
regulation,  codified  as  24  CFR  part  4, 
applies  to  the  funding  competition 
announced  today.  The  requirements  of 
the  rule  continue  to  apply  until  the 
announcement  of  the  selection  of 
successful  applicants. 

HUD  employees  involved  in  the 
review  of  applications  and  in  the 


making  of  funding  decisions  are 
restrained  by  part  4  horn  providing 
advance  information  to  any  person 
(other  than  an  authorized  employee  of 
HUD)  concerning  funding  decisions,  or 
from  otherwise  giving  any  applicant  an 
unfair  competitive  advantage.  Persons 
who  apply  for  assistance  in  this 
competition  should  confine  their 
inquiries  to  the  subject  areas  permitted 
under  24  CFR  part  4. 

Applicants  who  have  questions 
should  contact  the  HUD  Office  of  Ethics 
(202)  708-3815  (TDD/Voice).  (This  is 
not  a  toll-free  number.)  The  Office  of 
Ethics  can  provide  information  of  a 
general  nature  to  HUD  employees,  as 
well.  However,  a  HUD  employee  who 
has  specific  program  questions,  such  as 
whether  particular  subject  matter  can  be 
discussed  with  persons  outside  the 
Department,  should  contact  his  or  her 
Regional  or  Field  Office  Counsel,  or 
Headquarters  counsel  for  the  program  to 
which  the  question  pertains. 

F.  Lobbying 

Section  13  of  the  Department  of 
Housing  and  Urban  Development  Act 
(42  U.S.C.  3537b)  contains  two 
provisions  dealing  with  efforts  to 
influence  HUD’s  decisions  with  respect 
to  financial  assistance.  The  first  imposes 
disclosure  requirements  on  those  who 
are  typically  involved  in  these  efforts — 
those  who  pay  others  to  influence  the 
award  of  assistance  or  the  taking  of  a 
management  action  by  the  Department 
and  those  who  are  paid  to  provide  the 
influence.  The  second  restricts  the 
payment  of  fees  to  those  who  are  paid 
to  influence  the  award  of  HUD 
assistance,  if  the  fees  are  tied  to  the 
number  of  housing  units  received  or  are 
based  on  the  amount  of  assistance 
received,  or  if  they  are  contingent  upon 
the  receipt  of  assistance. 

Section  13  was  implemented  by  final 
rule  published  in  the  Federal  Register 
on  May  17, 1991  (56  FR  22912).  If 
readers  are  involved  in  any  efforts  to 
influence  the  Department  in  these  ways, 
they  are  urged  to  read  the  final  rule, 
particularly  the  examples  contained  in 
Appendix  A  of  the  rule. 

Any  questions  regarding  the  rule 
should  be  directed  to  the  Director, 

Office  of  Ethics,  room  2158,  Department 
of  Housing  and  Urban  Development, 

451  Seventh  Street,  SW.,  Washington, 
DC  20410.  Telephone:  (202)  708-3815 
(TDD/Voice).  (This  is  not  a  toll-free 
number.)  Forms  necessary  for 
compliance  with  the  rule  may  be 
obtained  from  the  local  HUD  office. 


G.  Prohibition  Against  Lobbying 
Activities 

The  use  of  funds  awarded  under  this 
NOFA  is  subject  to  the  disclosure 
requirements  and  prohibitions  of 
section  319  of  the  Department  of  Interior 
and  Related  Agencies  Appropriations 
Act  for  Fiscal  Year  1990  (31  U.S.C 
1352)  and  the  implementing  regulations 
at  24  CFR  part  87.  These  authorities 
prohibit  recipients  of  federal  contracts, 
grants  or  loans  from  using  appropriated 
funds  for  lobbying  the  Executive  or 
Legislative  Branches  of  the  Federal 
Government  in  connection  with  a 
specific  contract,  grant  or  loan.  The 
prohibition  also  covers  the  awarding  of 
contracts,  grants,  cooperative 
agreements  or  loans  unless  the  recipient 
has  made  an  acceptable  certification 
regarding  lobbying.  Under  24  CFR  part 
87,  applicants,  recipients  and 
subrecipients  of  assistance  exceeding 
$100,000  must  certify  that  no  federal 
funds  have  been  or  will  be  spent  on 
lobbying  activities  in  connection  with 
the  assistance. 

H.  Catalog  of  Federal  Domestic 
Assistance  Program 

The  Catalog  of  Federal  Domestic 
Assistance  Program  title  and  number  is 
14.181,  Housing  for  the  Elderly  or 
Handicapped. 

Authority:  Section  202,  Housing  Act  of 
1959,  as  amended  (12  U.S.C.  1701q),  Section 
7(d),  Department  of  Housing  and  Urban 
Development  Act  (42  U.S.Q  3535(d)). 

Dated:  April  2, 1993. 

James  E.  Schoenberger, 

Associate  General  Deputy,  Assistant 
Secretary. 

Appendix  A — HUD  Field  Offices 
Regional  Field  Offices 

HUD  Field  Offices 
Region  I 

Jurisdiction:  Connecticut.  Maine, 
Massachusetts,  New  Hampshire,  Rhode 
Island,  Vermont 

Boston,  Massachusetts  Regional  Office 

Harold  G.  Thompson 
Acting  Regional  Administrator  Regional 
Housing  Commission 
HUD — Boston  Regional  Office 
Thomas  P.  O’Neill.  Jr.  Federal  Building 
10  Causeway  Street,  Room  375 
Boston,  Massachusetts  0222-1092 
(617)  565-5234 
Bangor,  Maine  Office  (D) 

Richard  Young 
Supervisory  Appraiser 
HUD — Bangor  Office 
Professional  Building 
Casco  Northern  Bank  Building 
23  Main  Street 
Bangor,  Maine  04401 
(207)  945-0467 
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Burlington,  Vermont  Office  (D) 

William  Peters 
Chief 

HUD— Burlington  Office 
Room  244,  U.S.  Federal  Building 
11  Elmwood  Avenue,  P.O.  Box  879 
Burlington,  Vermont  05402-0879 
(802)  951-6290 

Hartford,  Connecticut  Office  (A) 

William  Hernandez,  Jr. 

Manager 

HUD— Hartford  Office 
330  Main  Street 

Hartford,  Connecticut  06106-1860 
(203)  240-4523 

Manchester,  New  Hampshire  Office  (B) 

David  B.  Harrity 
Manager 

HUD — Manchester  Office 
Norris  Cotton  Federal  Building 
275  Chestnut  Street 

Manchester,  New  Hampshire  03103-2487 
(603)  661-7681 

Providence,  Rhode  Island  Office  (B) 
Casimir  J.  Kolaski.-Jr. 

Manager 

HUD — Providence  Office 
330  John  O.  Pastore  Federal  Building  and 
U.S.  Post  Office — Kennedy  Plaza 
Providence,  Rhode  Island  02903 
(401) 528-5351 

Region  II 

Jurisdiction:  New  York,  New  Jersey 
New  York  Regional  Office 
Burton  Bloomberg 

Acting  Regional  Administrator  Regional 
Housing  Commissioner 
HUD — New  York  Regional  Office 
26  Federal  Plaza 

New  York,  New  York  10278-0068 

(212) 264-8068 

Albany,  New  York  Office  (C) 

John  Petricco 
Manager 

HUD — Albany  Office 
52  Corporate  Circle 
Albany,  New  York  12203 
(518) 464-4200 
Buffalo,  New  York  Office  (A) 

Joseph  Lynch 
Manager 

HUD — Buffalo  Office 
Lafayette  Court,  5th  Floor 
465  Main  Street 
Buffalo,  New  York  14203 
(716)  846-5733 

Camden,  New  Jersey  Office  (C) 

Elmer  Roy 
Manager 

HUD — Camden  Office 
519  Federal  Street 
Camden.  New  Jersey  08103-9998 
(609) 757-5081 

Newark,  New  Jersey  Office  (A) 

(Vacant) 

Manager 

HUD— Newark  Office 
Military  Park  Building 
60  Park  Place 

Newark,  New  Jersey  07102-5504 


(201)  877-1808 
Region  IU 

Jurisdiction:  Pennsylvania,  Washington  DC, 
Maryland,  Delaware,  Virginia,  West 
Virginia 

Philadelphia  Regional  Office 
Harry  W.  Staffer 

Acting  Regional  Administrator  Regional 
Housing  Commissioner 
HUD — Philadelphia  Regional  Office 
Liberty  Square  Building 
105  South  7th  Street 
Philadelphia,  Pennsylvania  19106-3392 
(215)  597-2560 

Baltimore,  Maryland  Office  (A) 

Maxine  Saunders 
Manager 

HUD— Baltimore  Office 
10  North  Calvert  Street,  3rd  Floor 
Baltimore,  Maryland  21202-1865 

(301)  962-2520 

Charleston,  West  Virginia  Office  (B) 

Ron  Rash 
Manager 

HUD— Charleston  Office 
405  Capitol  Street 
Suite  708 

Charleston,  West  Virginia  25301-1795 
(304)  347-7000 

Pittsburgh,  Pennsylvania  Office  (A) 

Choice  Edwards 
Manager 

HUD— Pittsburgh  Office 

Old  Post  Office  Courthouse  Building 

7th  Avenue  &  Grant 

Pittsburgh,  Pennsylvania  15219 

(412) 644-6428 

Richmond,  Virginia  Office  (A) 

Mary  Ann  Wilson 
Manager 

HUD— Richmond  Office 
The  3600  Centre 
3600  West  Broad  Street 
P.O.  Box  90331 

Richmond,  Virginia  23230-0331 
(804) 278-4507 

Washington,  DC  Office  (A) 

I.  Toni  Thomas 
Manager 

HUD— Washington,  DC  Office 
Union  Center  Plaza,  Phase  II 
820  First  Street,  NE 
Suite  300 

Washington,  DC  20002-4205 

(202)  275-9200 

Wilmington,  Delaware  Office  (D) 

David  Sharbaugh 
Chief 

HUD — Wilmington  Office 

Suite  850 

824  Market  Street 

Wilmington,  Delaware  19801-3016 

(302)  573-6300 
Region  IV 

Jurisdiction:  Alabama,  Florida,  Georgia, 
Kentucky,  Mississippi,  North  Carolina, 
South  Carolina,  Tennessee,  Caribbean, 
Virgin  Islands 

Atlanta,  Georgia  Regional  Office 
Raymond  A.  Harris 


Regional  Administrator  Regional  Housing 
Commissioner 

Richard  B.  Russell  Federal  Building 
75  Spring  Street,  S.W. 

Atlanta,  Georgia  30303-3388 
(404)  331-5136 

Birmingham,  Alabama  Office  (A) 

Robert  E.  Lunsford 
Manager 

HUD — Birmingham  Office 
600  Beacon  Parkway  West 
Suite  300 

Birmingham,  Alabama  35209-3144 
(205)  290-7617 
Caribbean  Office  (A) 

Rosa  Villalonga 
Manager 

HUD— Caribbean  Office 
New  San  Juan  Office  Building 
159  Carlos  E.  Chardon  Avenue 
San  Juan,  Puerto  Rico  00918-1804 
(809) 766-6121 

Columbia,  South  Carolina  Office  (A) 

Ted  B.  Freeman 
Manager 

HUD— Columbia  Office 

Strom  Thurmond  Federal  Building 

1835  Assembly  Street 

Columbia,  South  Carolina  29201-2480 

(803)  765-5592 

Coral  Gables,  Florida  Office  (A) 

Orlando  L.  Lorie 
Manager 

HUD— Coral  Gables  Office 
Gables  One  Tower 
1320  South  Dixie  Highway 
Coral  Gables,  Florida  33146-2911 
(305) 662-4510 

Greensboro,  North  Carolina  (A) 

Larry  J.  Parker 
Manager 

HUD— Greensboro  Office 
Koger  Building 
2306  West  Meadowview  Road 
Greensboro,  North  Carolina  27407 
(919) 547-4000 

Jackson,  Mississippi  Office  (A) 

Sandra  Freeman 
Manager 

HUD — Jackson  Office 
Dr.  A.H.  McCoy  Federal  Building 
100  West  Capitol  Street,  Room  910 
Jackson,  Mississippi  39269-1096 
(601)  965-5308 

Jacksonville,  Florida  Office  (A) 

James  T.  Chaplin 
Manager 

HUD— Jacksonville  Office 
301  West  Bay  Street 
Suite  2200 

Jacksonville,  Florida  32202-5121 
(904) 232-2626 

Knoxville,  Tennessee  Office  (A) 

Richard  B.  Barnwell 
Manager 

HUD — Knoxville  Office 
John  J.  Duncan  Federal  Building 
710  Locust  Street,  S.W. 

Knoxville,  Tennessee  37902-2526 
(615) 549-4384 
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Louisville,  Kentucky  Office  (A) 

Verna  V.  Van  Ness 
Manager 

HUD— Louisville  Office 
601  West  Broadway 
P.O.  box  1044 

Louisville,  Kentucky  40201-1044 

(502)  582-52251 

Memphis,  Tennessee  Office  (Q 

Bob  Atkins 

Manager 

HUD-Memphis  Office 
One  Memphis  Place 
200  Jefferson  Avenue 
Suite  1200 

Memphis,  Tennessee  38103-2335 
(901)  544-3367 

Nashville,  Tennessee  Office  (B) 

John  H.  Fisher 
Manager 

HUD— Nashville  Office 
251  Cumberland  Bend  Drive 
Suite  200 

Nashville,  Tennessee  37228-1803 

(615) 736-5213 

Orlando,  Florida  Office  (C) 

M.  Jeanett  Porter 
Manager 

HUD— Orlando  Office 
Langley  Building 
3751  Maguire  Boulevard 
Suite  270 

Orlando,  Florida  32803-3032 

(407)  648-6441 

Tampa,  Florida  Office  (C) 

George  A.  Milbura,  Jr. 

Manager 

HUD— Tampa  Office 
Suite  700 

Timberlake  Federal  Building  Annex 
501  East  Polk  Street 
Tampa,  Florida  33602-3945 
(813)  228-2501 
Region  V 

Jurisdiction:  Illinois,  Indiana,  Michigan, 
Minnesota,  Ohio,  Wisconsin 
Chicago,  Illinois  Regional  Office 
Joseph  P.  Garaffa 

Acting  Regional  Administrator  Regional 
Housing  Commissioner 
HUD — Chicago  Regional  Office 
Ralph  Metcalfe  Federal  Building 
77  West  Jackson  Boulevard 
Chicago  Illinois  60604 
(312) 353— 5G80 
Cincinnati,  Ohio  Office  (B) 

William  Harris 
Manager 

HUD— Cincinnati  Office 
Federal  Office  Building 
Room  9002 
550  Main  Street 
Cincinnati,  Ohio  45202-3253 
(513) 684-2884 
Cleveland,  Ohio  Office  (B) 

George  L.  Engel 
Manager 

HUD— Cleveland  Office 
One  Playhouse  Square 
1375  Euclid  Avenue 
Room  420 


Cleveland,  Ohio  44114-1670 
(216) 522-4065 

Columbus,  Ohio  Office  (A) 

Robert  W.  Dolin 
Manager 

HUD — Columbus  Office 
200  North  High  Street 
Columbus,  Ohio  43215-2499 
(614) 469-5737 
Detroit,  Michigan  Office  (A) 

Harry  I.  Sharrott 
Manager 

HUD — Detroit  Office 

Patrick  V.  McNamara  Federal  Building 

477  Michigan  Avenue 

Detroit,  Michigan  48226-2592 

(313) 226-7900 

Flint,  Michigan  Office  (Q 

Gary  T.  LeVine 

Manager 

HUD — Flint  Office 
The  Federal  Building 
605  North  Saginaw  Street 
Suite  200 

Flint,  Michigan  48502 
(313)  766-5109 

Grand  Rapids,  Michigan  Office  (B) 

Ronald  Weston 

Manager 

HUD— Grand  Rapids  Office 
2922  Fuller  Avenue,  NE. 

Grand  Rapids,  Michigan  49505-3499 
(616)  456-2100 

Indianapolis,  Indiana  Office  (A) 

J.  Nicholas  Shelley 
Manager 

HUD — Indianapolis  Office 
151  North  Delaware  Street 
Indianapolis,  Indiana  46204-2526 
(317) 226-6303 

Milwaukee,  Wisconsin  Office  (A) 

Delbert  F.  Reynolds 
Manager 

HUD — Milwaukee  Office 
Henry  S.  Reuss  Federal  Plaza 
310  West  Wisconsin  Avenue 
Suite  1380 

Milwaukee,  Wisconsin  53203-2289  (414) 
297-3214 

Minneapolis-St.  Paul,  Minnesota  (A) 

Thomas  Feeney 

Manager 

HUD — Minneapolis-St.  Paul  Office 
220  Second  Street,  South 
Minneapolis,  Minnesota  55401-2195 
(612)  370-3000 
Springfield,  Illinois  Office  (D) 

Lawrence  Morgan 
Chief 

HUD — Springfield  Office 
509  West  Capitol 
Suite  206 

Springfield,  Illinois  62704-1906 
(217)  492—4085 
Regional  VI 

Jurisdiction:  Arkansas,  Louisiana,  New 
Mexico,  Oklahoma,  Texas 
Fort  Worth,  Texas  Regional  Office 
Walter  G.  Sevier 


Acting  Regional  Administrator  Regional 
Housing  Commissioner 
HUD — Fort  Worth  Regional  Office 
1600  Throckmorton 
P.O.  Box  2905 

Fort  Worth,  Texas  76113-2905 
(817)  885-5401 

Albuquerque.  New  Mexico  (C) 

Michael  R.  Griego 
Manager 

HUD — Albuquerque  Office 
625  Truman  Street,  NW. 

Albuquerque,  New  Mexico  87110 
(505) 262-6463 
Dallas,  Texas  Office  (C) 

Donald  Babers 
Manager 

HUD— Dallas  Offico 
525  Griffin  Street 
Room  860 

Dallas,  Texas  75202-5007 
(214) 767-8359 
Houston,  Texas  Office  (B) 

William  Robertson,  Jr. 

Manager 

HUD— Houston  Office 
Norfolk  Tower 
2211  Norfolk 
Suite  200 

Houston,  Texas  77098-4096 
(713) 653-3274 

Little  Rock,  Arkansas  Office  (A) 

John  T.  Suski 
Manaer 

HUD — Little  Rock  Office 
Lafayette  Building 
523  Louisiana 
Suite  200 

Little  Rock,  Arkansas  72201 
(501) 324-5931 
Lubbock,  Texas  Office  (C) 

Henry  E.  Whitney 
Manager . 

HUD— Lubbock  Office 
Federal  Office  Building 
1205  Texas  Avenue 
Lubbock,  Texas  79401-4093 
(806) 743-7265 

New  Orleans,  Louisiana  Office  (A) 

Robert  Vasquez 

Manager 

HUD — New  Orleans  Office 
Fisk  Federal  Building 
1661  Canal  Street 
Suite  3100 

New  Orleans,  Louisiana  70112 
(504)  589-7200 

Oklahoma  City,  Oklahoma  Office  (A) 

Edwin  I.  Gardner 
Manager 

HUD— Oklahoma  City  Office 
Alfred  P.  Murrah  Federal  Building 
200  NW.  5th  Street 

Oklahoma  City,  Oklahoma  73102-3202 

(405) 231-4181 

San  Antonio,  Texas  Office  (A) 

A.  Cynthia  Leon 
Manager 

HUD— San  Antonio  Office 
Washington  Square  Building 
800  Dolorosa  Street 
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San  Antonio,  Texas  78207-4563 
(512)  229-6800 

Shreveport,  Louisiana  Office  (C) 

David  E.  Gleason 
Manager 

HUD— -Shreveport  Office 

Joe  D.  Waggoner  Federal  Building 

500  Fannin  Street,  #6B04 

Shreveport,  Louisiana  71101-3077 

(318)  676-3385 

Tulsa,  Oklahoma  Office  (Cl 

(Vacant) 

Manager 

HUD— Tulsa  Office 
1516  South  Boston  Avenue 
Suite  110 

Tulsa.  Oklahoma  74119-4032 
(918)  581-7434 
Region  VII 

Jurisdiction:  Iowa,  Kansas,  Missouri, 
Nebraska 

Kansas  City,  Kansas  Regional  Office 
Elmer  C.  Binford 

Acting  Regional  Administrator  Regional 
Housing  Commissioner 
HUD— Kansas  City  Office 
Gateway  Tower  II 
400  State  Avenue 
Kansas  City,  Kansas  66101-2406 
(913) 236-2162 
Des  Moines,  Iowa  Office  (B) 

William  McNamey 
Manager 

HUD — Des  Moines  Office 
Federal  Building 
210  Walnut  Street 
Room  239 

Des  Moines,  Iowa  50309-2155 

(515) 284-4512 

Omaha,  Nebraska  Office  (A) 

Roger  M.  Massey 
Manager 

HUD— Omaha  Office 
10909  Mill  Valley  Road 
Omaha,  Nebraska  68154-3955 
(402)  492-3100 
St  Louis,  Missouri  Office  (A) 

Kenneth  G.  Lange 
Manger 

HUD— St.  Louis  Office 
1222  Spruce  Street 
Room  3207 

St.  Louis,  Missouri  63103-2836 
(314) 539-6583 
Region  VIII 

Jurisdiction:  Colorado,  Montana,  North 
Dakota,  South  Dakota,  Utah,  Wyoming 
Denver,  Colorado  Regional  Office 
Donald  J.  Dirksen 

Acting  Regional  Administrator,  Regional 
Housing  Commissioner 
HUD — Denver  Regional  Office 
Executive  Tower  Building 
1405  Curtis  Street 
Denver,  Colorado  80202-2349 
(303)  844-4513 

Casper,  Wyoming  Office  (D) 

William  Garrett 
Chief 

HUD — Casper  Office 


4225  Federal  Office  Building 
100  East  B  Street 
P.O.  Box  120 

Casper,  Wyoming  82602-1918 

(307) 261-5252 

Fargo,  North  Dakota  Office  (D) 

Keith  Elliott 
Chief 

HUD — Fargo  Office 

Federal  Building 

P.O.  Box  2483 

657  2nd  Avenue  North 

Fargo,  North  Dakota  58108-2483 

(701)  239-5136 

Helena,  Montana  Office  (C) 

Christian  Kafentzis 
Manager 

HUD— Helena  Office 

Federal  Office  Building,  Drawer  10095 

302  South  Park 

Room  340 

Helena,  Montana  59626-0095 

(406) 449-5205 

Salt  Lake  City,  Utah  Office  (C) 

Richard  Bell 
Manager 

HUD— Salt  Lake  City  Office 
257  E.  200  South 
Suite  550 

257  Tower  Building 

Salt  Lake  City,  Utah  84111-2048 

(801)  524-5379 

Sioux  Falls,  South  Dakota  Office  (D) 

Don  Olson 
Chief 

HUD — Sioux  Falls  Office 
300  Building 
300  North  Dakota  Street 
Suite  116 

Sioux  Falls,  South  Dakota  57102-0311 
Region  IX 

Jurisdiction:  Arizona,  California,  Hawaii, 
Nevada,  Guam,  American  Samoa 

San  Francisco,  California  Regional  Office 
John  E.  Wilson 

Acting  Regional  Administrator,  Regional 
Housing  Commissioner 
HUD — San  Francisco  Regional  Office 
Philip  Burton  Federal  Building  &  U.S. 
Courthouse 

450  Golden  Gate  Avenue 
P.O.  Box  36003 

San  Francisco,  California  94102-3448 
(415) 556-4752 

Indian  Programs  Office 
C.  Raphael  Mecham 
Director 

HUD — Indian  Programs  Office 
Two  Arizona  Center 
400  North  5th  Street 
Suite  1650 

Phoenix,  Arizona  85004-2361 

(602) 379-4156 

Fresno,  California  Office  (C) 

Lily  Lee 
Manager 

HUD — Fresno  Office 
1630  East  Shaw  Avenue 
Suite  138 

Fresno,  California  93710-8193 


(209) 487-5033 
Honolulu,  Hawaii  Office  (A) 

Gordon  Y.  Furutani 
Manager 

HUD— Honolulu  Office 
7  Waterfront  Plaza 
500  Ala  Moana  Blvd. 

Suite  500 

Honolulu,  Hawaii  96813—4918 
(808)  541-1323 

Los  Angeles,  California  Office  (A) 

Charles  Ming 

Manager 

HUD— Los  Angeles  Office 

1615  West  Olympic  Boulevard 

Los  Angeles,  California  90015-3801 

(213)  251-7122 

Las  Vegas,  Nevada  Office  (C) 

Andrew  Robertson 
Manager 

HUD— Las  Vegas  Office 

1500  East  Tropicana  Avenue,  2nd  Floor 

Las  Vegas,  Nevada  89119-6516 

(702) 388-6500 

Phoenix,  Arizona  Office  (B) 

Dwight  A.  Peterson 
Manager 

HUD— Phoenix  Office 
Two  Arizona  Center 
400  North  5th  Street 
Suite  600 

Phoenix,  Arizona  85004 
(602)  379-4434 
Reno,  Nevada  Office  (C) 

Andrew  D.  Whitten,  Jr. 

Manager 

HUD— Reno  Office 
1575  DeLucchi  Lane 
Suite  114 
P.O.  Box  30050 
Reno,  Nevada  89502-6581 
(702)  784-5356 

Sacramento,  California  Office  (B) 

Paul  Pradia 

Acting  Manager 

HUD — Sacramento  Office 

777  12th  Street 

Suite  200 

Sacramento,  California  95814-1977 
(916) 551-1351 

San  Diego,  California  Office  (C) 

Charles  J.  Wilson 
Manager 

HUD — San  Diego  Office 
Mission  City  Corporate  Center 
2365  Northside  Drive 
Suite  300 

San  Diego,  California  92108-2712 
(619)  557-5310 

Santa  Ana,  California  Office  (C) 

Earl  Fields 
Manager 

HUD — Santa  Ana  Office 
34  Civic  Center  Plaza 
P.O.  Box  12850 

Santa  Ana,  California  92712-2850 
(714) 836-2451 

Tucson,  Arizona  Office  (C) 

Jeane  Staley 
Manager 
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HUD — Tucson  Office 
33  North  Stone  Avenue 
Suite  700 

Tucson,  Arizona  85701 
(602)  670-6237 
Region  X 

Jurisdiction:  Alaska,  Idaho,  Oregon, 
Washington 

Seattle,  Washington  Regional  Office 
Lynn  G.  Stowell 

Acting  Regional  Administrator,  Regional 
Housing  Commissioner 
Seattle  Federal  Office  Building 
909  First  Avenue 
Suite  200 

Seattle,  Washington  98104-1000 
(206) 220-5108 


Anchorage,  Alaska  Office  (A) 

Arlene  Patton 

Manager 

HUD — Anchorage  Office 
222  West  8th  Avenue  #64 
Anchorage,  Alaska  99513-7537 
(907) 271-4170 
Boise,  Idaho  Office  (Q 
Gary  Gillespie 
Manager 

HUD— Boise  Office 
Suite  220,  Park  IV 
800  Park  Boulevard 
Boise,  Idaho  83712 
(208)  334-1990 
Portland,  Oregon  Office  (A) 
Richard  C.  Brinck 


Manager 

HUD — Portland  Office 
520  S.W.  6th  Avenue 
Portland,  Oregon  97204-1596 
(503)  326-2561 

Spokane,  Washington  Office  (C) 

Keith  R.  Green 
Manager 

HUD — Spokane  Office 
Farm  Credit  Bank  Building 
8th  Floor  East 
West  601  1st  Avenue 
Spokane,  Washington  99204-0317 
(509) 353-2510 

(FR  Doc.  93-10451  Filed  5-4-93;  8:45  am) 

BHUNO  CODE  4310-27-11 


IMIIIII 


Wednesday 
May  5,  1993 


Part  IV 

Environmental 
Protection  Agency 

40  CFR  Part  165 

Pesticide  Management  and  Disposal; 
Proposed  Rule 


26856 


Federal  Register  /  Vol.  58,  No.  85  /  Wednesday,  May  5,  1993  /  Proposed  Rules 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  165 
[OPP-1 90000;  FRL-3847-1] 

RIN  No.  207C-AB95 

Pesticide  Management  and  Disposal 

AGENCY;  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes 
procedures  for  mandatory  and  voluntary 
recall  actions  taken  under  section  19(b) 
of  the  Federal  Insecticide,  Fungicide 
and  Rodenticide  Act  (FIFRA),  7  U.S.C. 
136  et  seq.,  and  would  establish  criteria 
for  acceptable  storage  and  disposal 
plans  which  registrants  may  submit  to 
the  Agency  to  become  eligible  for 
reimbursement  of  storage  costs  under 
section  19(c)  of  FIFRA.  In  addition,  this 
proposal  would  establish  procedures  for 
the  indemnification  of  owners  of 
suspended  and  canceled  pesticides  as 
authorized  by  section  15  of  FIFRA. 
Finally,  this  document  proposes  to 
amend  current  regulations  which 
address  the  Agency’s  responsibility  for 
accepting  for  disposal  suspended  and 
canceled  pesticides,  to  reflect  changes 
made  by  the  1988  amendments  to 
FIFRA. 

DATES:  Comments  must  be  submitted  on 
or  before  July  6, 1993. 

ADDRESSES:  Submit  written  comments, 
bearing  the  document  identification 
number  OPP-190000,  by  mail  to:  Public 
Docket  and  Freedom  of  Information 
Section,  Field  Operations  Division  (H- 
7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460.  In 
person  deliver  comments  to:  Rm.  1128, 
CM  #2, 11921  Jefferson  Davis  Hwy., 
Arlington,  VA. 

Information  submitted  in  any 
comment  concerning  the  proposal  may 
be  claimed  as  confidential  by  marking 
any  or  all  of  that  information  as 
“Confidential  Business  Information” 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter. 
Comments  will  be  available  for  public 
inspection  in  Room  1128  at  the  address 
given  above,  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  except  legal 
holidays. 


FOR  FURTHER  INFORMATION  CONTACT:  By 

mail:  David  Stangel,  Office  of 
Compliance  Monitoring  (EN-342W),  U. 

S.  Environmental  Protection  Agency, 

401  M  St.,  SW.,  Washington,  DC  20460, 
(703)-308-8295. 

SUPPLEMENTARY  INFORMATION: 

Electronic  Availability:  This  document 
is  available  as  an  electronic  file  on  The 
Federal  Bulletin  Board  at  9  a.m.  the  day 
of  publication  in  the  Federal  Register. 

By  modem  dial  202-512-1387  or  call 
202-512-1530  for  disks  or  paper  copies. 
This  file  is  available  in  Postscript, 
Wordperfect  5.1,  and  ASCII. 

The  preamble  to  this  proposed  rule  is 
organized  into  four  units.  Unit  I 
provides  the  authority  and  background 
of  this  proposed  rule.  Unit  II  discusses 
the  proposed  changes  to  the  current 
Acceptance  Regulations  found  at  40 
CFR  part  165,  subpart  B.  Unit  III 
discusses  the  proposed  approach  for  the 
recall  regulations.  Unit  IV  discusses  the 
proposed  criteria  which  would  have  to 
be  met  by  registrants  seeking 
reimbursement  for  storage  costs 
incurred  as  a  result  of  recall  of  a 
suspended  and  canceled  pesticide.  Unit 
V  discusses  the  proposed  procedures 
that  would  have  to  followed  by  owners 
of  suspended  and  canceled  pesticides  in 
order  to  be  indemnified  for  losses 
suffered  as  a  result  of  suspension  and 
cancellation. 

I.  Authority  and  Background 

These  proposed  rules  are  issued 
pursuant  to  the  authority  given  the 
Administrator  of  EPA  in  sections  8, 19 
and  25  of  FIFRA,  7  U.S.C.  136f,  136q 
and  136w. 

Section  6  of  FIFRA  authorizes  EPA  to 
take  certain  actions  to  prohibit  sale, 
distribution  and  use  of  pesticides  that 
cause  unreasonable  adverse  effects  on 
the  environment.  An  “unreasonable 
adverse  effect”  determination  involves 
the  weighing  of  the  risks  of  using  the 
pesticide  against  the  benefits  of  that  use. 
If  a  pesticide  poses  a  risk  that  outweighs 
the  benefits  of  continued  use,  the 
pesticide’s  registration  may  be  canceled. 
A  pesticide’s  registration  is  canceled  by- 
operation  of  law  30  days  after  the  date 
the  registrant  receives  a  notice  of  the 
intent  to  cancel  or  the  date  of  its 
publication  in  the  Federal  Register, 
whichever  is  later,  unless  by  that  date 
an  adversely  affected  person  requests  a 
hearing.  If  action  is  necessary  to  prevent 
an  imminent  hazard  to  human  health  or 
the  environment  during  the  time 
required  for  cancellation,  EPA  may 
suspend  a  pesticide  registration  under 
FIFRA  section  6(c),  and  at  the  same  time 
issue  a  Notice  of  Intent  to  Cancel  the 
registration.  A  suspension  order  may 


immediately  prohibit  all  use,  sale,  and 
distribution  of  the  pesticide. 

Prior  to  amendment  of  FIFRA  in  1988, 
section  19  of  FIFRA  authorized  EPA  to 
establish  procedures  and  regulations  for 
the  disposal  or  storage  of  packages  and 
containers  of  pesticides  and  for  disposal 
or  storage  of  excess  amounts  of  such 
pesticides.  Section  19  also  required  the 
Agency  to  accept  pesticides  suspended 
and  canceled  under  section  6(c)  for  safe 
disposal  if  requested  by  the  owner  of  the 
pesticide.  Recommended  procedures  for 
storage  and  disposal,  and  acceptance 
regulations  were  promulgated  in  1974 
and  are  codified  at  40  CFR  part  165. 

The  1988  amendments  to  FIFRA 
amended  section  19  of  the  Act  to  give 
the  Agency  clearer  and  broader 
authority  to  regulate  the  storage, 
disposal,  and  transportation  of 
registered  pesticides  as  well  as  the 
storage,  disposal,  transportation,  and 
recall  of  suspended  and  canceled 
pesticides.  The  amendments  also 
eliminated  the  Agency’s  responsibility 
to  conduct  disposal  activities,  and 
limited  payments  of  indemnification. 

The  rules  being  proposed  today  are 
the  first  segment  of  rules  EPA  is 
considering  in  implementing  the  1988 
amendment  to  section  19.  At  a  later 
date,  EPA  intends  to  propose  rules 
adding  data  requirements  to  part  158 
regarding  storage  and  disposal,  and 
amending  part  165  to  add  regulations  on 
container  design  and  residue  removal. 
EPA  is  also  considering  rulemaking 
under  section  19  on  the  storage  and 
transportation  of  pesticides,  and 
management  of  excess  pesticides. 
Section  19  also  grants  EPA  the  authority 
to  require  registrants  to  show  proof  of 
their  financial  ability  to  carry  out  a 
recall.  EPA,  however,  has  decided  not  to 
propose  financial  responsibility 
requirements  at  this  time.  EPA  does  not 
have  sufficient  information  to  establish 
a  workable  financial  responsibility 
scheme.  After  EPA  has  gained 
experience  with  the  new  provisions  of 
section  19  concerning  recall,  EPA  may 
consider  proposing  rules  on 
demonstration  of  financial 
responsibility. 

II.  Acceptance 

Prior  to  its  amendment  in  1988, 
FIFRA  section  19  required  EPA  to 
accept  suspended  and  subsequently 
canceled  pesticides  for  safe  disposal, 
upon  request  by  the  owner.  For  the  past 
several  years,  EPA  has  been  in  the 
process  of  carrying  out  this  statutory 
responsibility  for  ethylene  dibromide 
(EDB),  dinoseb,  2,4,5-T  and  silvex.  The 
Agency  has  recently  completed  the 
disposal  of  EDB  stock  accepted  under 
the  previous  section  19  and  is  no  longer 
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accepting  stocks  of  EDB  for  disposal. 

EPA  is  currently  accepting  for  disposal 
those  suspended  and  canceled 
pesticides  containing  the  chemicals 
dinoseb,  2,4,5-T  and  silvex.  The  Agency 
has  published  notices  in  the  Federal 
Register  requesting  holders  of  dinoseb, 
2,4,5-T  and  silvex  to  identify  themselves 
to  the  Agency  and  present  any  requests 
for  disposal,  so  that  orderly  disposal  of 
these  pesticides  may  be  completed. 

The  1988  amendments  to  section  19 
relieved  EPA  of  its  responsibility  to 
accept  suspended  and  subsequently 
canceled  pesticides  for  safe  disposal, 
instead  leaving  this  responsibility  with 
owners  and  registrants  who  hold  such 
pesticides.  The  proposed  regulations 
amend  the  language  describing  this 
responsibility.  The  principal  revision 
would  clarify  that  the  Agency’s 
obligation  to  accept  pesticides  for 
disposal  is  limited  to  the  three 
pesticides  suspended  and  canceled 
prior  to  1988  for  which  it  is  completing 
its  disposal  obligations,  namely  dinoseb, 
2,4,5-T  and  silvex.  EPA’s  intent  is  to 
amend  the  Acceptance  regulations  only 
to  the  extent  necessary  to  clarify  EPA’s 
remaining  legal  obligations  under  pre- 
1988  section  19.  EPA  is  not  soliciting 
comments  on  other  aspects  of  the 
Acceptance  regulations. 

The  Agency  proposes  to  redesignate 
the  current  40  CFR  part  165  as  subpart 
A  with  the  intention  of  removing 
sections  as  new  regulations  are 
promulgated  which  would  supersede 
the  current  requirements.  After  all 
identified  stocks  of  dinoseb,  2,4,5-T  and 
silvex  have  all  been  accepted  for 
disposal,  the  Agency  intends  to  delete 
this  section  from  40  CFR  part  165. 

III.  Recalls 

A.  Overview 

For  the  purposes  of  section  19,  a 
recall  is  the  process  of  moving  stocks  of 
a  suspended  and  canceled  pesticide, 
other  than  those  owned  by  the 
registrant,  from  the  owner  of  the 
pesticide  back  to  the  custody  or  control 
of  the  registrant  of  the  pesticide  and  all 
the  activities  necessary  to  accomplish 
this  in  a  safe  and  effective  manner.  A 
registrant  would  not  be  recalling  his 
own  inventory  of  a  suspended  and 
canceled  pesticide  because  the 
registrant  already  has  custody  or  control 
over  these  pesticides. 

In  addition  to  establishing 
requirements  for  recalling  pesticides, 
this  proposal  would  establish  reporting 
and  recordkeeping  requirements  for 
suspended  ana  canceled  pesticides 
owned  by  the  registrant.  This  will 
assure  that  EPA  can  oversee  the 
movement  of  suspended  and  canceled 


pesticides,  including  those  that  are 
outside  the  scope  of  the  recall  because 
they  are  owned  by  the  registrant  and 
also  provide  information  that  would 
assist  EPA  in  evaluating  claims  for 
reimbursement  of  storage  costs  and 
indemnification. 

B.  Statutory  provisions 

Section  19(b)  of  FIFRA  authorizes 
EPA  to  require,  by  order  or  by 
regulation,  the  recall  of  pesticides 
suspended  and  canceled  under  section 
6  of  the  Act.  If  EPA  finds  that  a  recall 
of  a  pesticide  is  necessary  to  protect 
health  or  the  environment,  EPA  shall 
order  a  recall  of  the  pesticide.  Section 
19(b)(2)  requires  EPA  to  request  a 
registrant  to  submit  a  voluntary  recall 
plan  for  suspended  and  canceled 
pesticides  if  the  Administrator  finds 
that  a  voluntary  recall  may  be  as  safe 
and  effective  as  a  mandatory  recall.  The 
registrant  of  the  affected  pesticide  has 
60  days  from  the  date  of  the  request  to 
submit  a  voluntary  recall  plan.  If  EPA 
approves  the  plan,  EPA  would  then 
order  the  registrant  to  conduct  the  recall 
in  accordance  with  the  plan  unless  the 
Administrator  determines,  after  an 
informal  hearing,  that  the  plan  is 
inadequate  to  protect  health  or  the 
environment. 

Under  section  19(b)(3)  of  FIFRA,  if 
EPA  does  not  request  a  voluntary  recall 
or  finds  a  voluntary  recall  plan  to  be 
inadequate,  EPA  must  issue  a  regulation 
that  prescribes  a  plan  for  the  mandatory 
recall  of  the  pesticide.  The  regulation 
may  apply  to  any  person  who  is  or  was 
a  registrant,  distributor,  or  seller  of  the 
pesticide  prior  to  its  suspension  and 
cancellation,  or  any  successor  in  interest 
to  such  a  person.  Section  19(a)(2)  and 
(a)(3)  authorize  EPA,  by  order  or 
regulation,  to  issue  requirements  and 
procedures  to  be  followed  by  any  person 
who  stores,  transports,  or  disposes  of 
stocks  of  a  suspended  and  canceled 
pesticide,  or  containers  or  other 
materials  containing  the  pesticide. 

C.  Approach 

EPA  considered  several  options  for 
conducting  recalls  under  section  19  and 
is  proposing  this  rule  taking  into 
consideration  the  statutory  mandate  and 
the  needs  of  both  EPA  and  the  regulated 
community. 

EPA  considered  two  options  for 
voluntary  recalls.  The  first  option  would 
be  to  prescribe  the  elements  of  a 
voluntary  recall  plan  each  time  EPA 
requests  a  registrant  to  conduct  one. 

This  option  would  allow  the  Agency  to 
be  very  specific  about  how  the  recall  is 
to  be  conducted  and  tailor  the  terms  of 
the  recall  to  the  pesticides  being 
recalled.  This  option  would  leave 


registrants  uncertain  of  their  obligations 
when  conducting  any  recalls,  until  the 
last  minute. 

The  second  option  is  to  propose  a  rule 
prescribing  the  elements  of  a  voluntary 
recall  plan.  This  option  would  allow  the 
registrant  to  know  with  greater  certainty 
what  is  required  of  him  when 
conducting  a  recall  and  would  allow 
him  to  plan  ahead  so  that  he  could  meet 
the  60  day  time  limit  for  submission  of 
a  recall  plan.  This  option  would  also 
benefit  EPA  by  speeding  up  the 
voluntary  recall  process. 

EPA  is  proposing  the  second  option 
because  it  allows  the  registrant  to  know 
what  would  be  required  of  him  in  the 
event  of  a  voluntary  recall,  while  still 
addressing  all  the  elements  the  Agency 
considers  necessary  to  conduct  a  safe 
and  effective  recall.  This  option  would 
enable  EPA  to  implement  voluntary 
recalls  more  efficiently  since  EPA 
would  not  have  to  create  program 
elements  for  the  voluntary  recall  action 
each  time  one  is  requested.  EPA  may 
request  that  the  registrant  include 
special  conditions  for  storage  or 
handling  of  the  recalled  pesticide  in  the 
plan,  as  required  by  the  physical  or 
chemical  properties  of  the  pesticide, 
e.g.,  if  the  pesticide  were  corrosive  or 
the  pesticide  containers  were 
deteriorating. 

The  Agency  considered  two  options 
for  mandatory  recalls.  The  first  option 
would  be  to  conduct  rulemaking 
prescribing  a  plan  for  recall  each  time 
EPA  determined  that  a  mandatory  recall 
was  necessary.  This  option  would  save 
Agency  resources  until  rulemaking  was 
necessary  to  issue  a  regulation  ordering 
a  mandatory  recall.  The  chief 
disadvantage  of  this  option  is  that 
rulemaking  would  probably  not  be 
carried  out  in  a  timely  manner  when  the 
necessity  of  a  prompt  recall  of  a 
suspended  and  canceled  pesticide  is 
taken  into  account.  Further,  EPA 
believes  that  registrants  would  want  to 
know  the  terms  of  a  mandatory  recall  to 
plan  for  one  if  it  were  to  occur.  The 
second  option  would  be  to  propose 
generic  regulations  for  mandatory 
recalls  which  would  be  applicable  to  all 
mandatory  recalls.  If  a  mandatory  recall 
should  be  necessary,  EPA  would  issue 
a  rule  that  incorporates  the  generic 
provisions,  and  any  special  provisions 
of  that  particular  mandatory  recall.  The 
Agency  would  allow  an  abbreviated 
comment  period  on  the  specific  recall 
rule,  since  the  major  provisions  of  the 
recall  would  have  already  undergone 
notice  and  comment  rulemaking.  The 
primary  advantage  of  this  option  is  that 
it  would  afford  the  registrant  the 
opportunity  to  develop  in  advance 
procedures  to  conduct  a  mandatory 
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recall  should  one  be  necessary.  Also, 
having  generic  provisions  would 
provide  the  Agency  with  a  framework 
for  issuing  recall  regulations  and  so 
enable  EPA  to  proceed  more  quickly 
with  rules  on  a  particular  recall.  The 
disadvantage  is  that  this  option  may 
require  a  greater  expenditure  of  EPA’s 
resources  and  would  be  the  most  time 
consuming.  Not  only  would  EPA  be 
issuing  the  generic  provisions  in  the 
rules  proposed  today,  but  each  time 
EPA  determined  a  mandatory  recall  is 
necessary,  EPA  would  be  involved  in  an 
additional  rulemaking  process. 

EPA  has  chosen  to  propose  the  second 
option  for  mandatory  recalls.  This 
would  allow  the  registrant  to  establish 
procedures  for  conducting  mandatory 
recalls  with  a  degree  of  certainty  that 
the  requirements  will  not  change,  while 
speeding  up  the  rulemaking  process  by 
allowing  a  shorter  comment  period  on 
the  proposed  rule  for  a  particular  recall. 

1.  Voluntary  Recall 

As  proposed,  §  165.167  describes  the 
elements  that  would  have  to  be 
addressed  in  a  voluntary  recall  plan  for 
the  plan  to  be  protective  of  human 
health  and  the  environment.  When  EPA 
requests  submission  of  a  voluntary 
recall  plan,  registrants  would  have  to 
address  all  the  elements  found  in 
§  165.167  in  the  recall  plan  they  submit 
to  EPA.  EPA  would  then  evaluate  the 
adequacy  of  the  plan  in  accordance  with 
the  criteria  found  in  §  165.170  and,  if 
approved,  order  the  registrant  to 
conduct  the  recall  in  accordance  with 
the  plan.  In  evaluating  the  plan  EPA 
would  determine  if,  among  other  things, 
the  plan  assures  that  a  registrant  would 
be  able  to: 

a.  Identify  all  holders  of  the 
suspended  and  canceled  pesticide  and 
obtain  the  necessary  information 
concerning  the  holder’s  pesticides. 

b.  Provide  holders  of  the  registrant’s 
pesticide  with  information  on  the  recall. 

c.  Encourage  holders  to  participate  in 
the  recall. 

d.  Recall  the  pesticide  horn  the 
holders  in  a  safe  and  timely  manner. 

e.  Provide  for  proper  transportation  of 
the  pesticide  to  the  storage  facility. 

f.  Provide  storage  for  the  recalled 
pesticides. 

The  Agency’s  primary  objective  in 
developing  the  elements  of  a  recall  plan 
was  to  develop  a  program  for  the  safe 
and  effective  recall  of  suspended  and 
canceled  pesticides  and  allow  for  the 
oversight  necessary  to  ensure  that 
recalls  are  carried  out  according  to  the 
plans  submitted.  The  Agency  drew  on 
its  recent  experience  with  registrants 
conducting  recalls  for  the  pesticides 
EDB,  2,4,5-T,  silvex,  and  dinoseb.  Based 


on  this  experience,  EPA  has  determined 
that  to  be  adequate,  a  plan  should 
address  a  number  of  objectives.  The 
plan  should  identify  contacts  within  the 
registrant’s  company  (§  165.167(a)); 
identify  holders  of  suspended  and 
canceled  pesticides  (§  165.167(b)); 
locate  and  inventory  stocks  of  the 
suspended  and  canceled  pesticides 
(§  165.167(c));  provide  information  to 
holders  on  how  to  store  and  transport 
the  pesticides  in  accordance  with 
applicable  law  (§  165.167(d));  transport 
and  store  recalled  pesticides  safely 
(§  165.167(e),  (f),  (g));  and  maintain  and 
submit  records  necessary  for  the 
oversight  of  any  recall  action 
(§§  165.172  and  165.174).  In  addition, 

§  165.167(h)  would  require  registrants  to 
evaluate  management  options  for  the 
recalled  pesticides. 

Under  §  165.167(j),  EPA  would  allow 
the  registrant  the  opportunity  to  apply 
innovative  strategies  for  conducting  a 
voluntary  recall.  Where  the 
circumstances  of  a  particular  voluntary 
recall  action  would  not  fit  all  the 
elements  in  §  165.167,  a  registrant  may 
propose  an  alternative  in  the  recall  plan. 
However,  the  recall  plan  must 
demonstrate  that  it  accomplishes  the 
same  objectives  as  the  elements  in 
§  165.167(a)  through  (i). 

Registrants  may  wish  to  join  together 
to  develop  and  submit  a  joint  recall  plan 
for  approval.  EPA  would  encourage 
registrants  to  do  this  wherever  possible. 
Once  approved  by  EPA,  the  recall  plan 
is  binding  for  all  the  parties  involved. 

Section  19(b)(2)  states  that  the 
Administrator  shall  approve  a  voluntary 
recall  plan  unless  the  Administrator 
determines,  after  an  informal  hearing, 
that  the  plan  is  inadequate  to  protect 
health  or  the  environment.  Neither  the 
statute  nor  the  legislative  history 
indicate  the  specific  congressional 
intent  regarding  procedures  for  the 
informal  hearing.  Generally,  the 
informal  procedures  necessary  to  satisfy 
due  process  vary  according  to  the 
circumstances  of  the  case  and  the 
interest  to  be  protected.  In  the  absence 
of  congressional  guidance,  EPA  has 
discretion  to  determine  what  procedures 
are  appropriate.  Here,  EPA  considers 
procedures  which  provide  registrants 
notice  and  an  opportunity  to  present 
their  views  as  adequate  to  satisfy  due 
process.  Accordingly,  before  EPA 
determines  that  a  voluntary  recall  plan 
is  inadequate  to  protect  health  or  the 
environment,  §  165.170(c)  provides  that 
the  registrant  will  be  notified  of  the 
plan’s  inadequacies  and  the  basis  for  the 
inadequacies.  Registrants  will  then  have 
15  days  after  receipt  of  the  notification 
to  present  comments  or  arguments 
either  orally  or  in  writing  to  the  Agency 


official  responsible  for  making  the  final 
determination.  If,  after  this  informal 
hearing,  EPA  makes  a  final 
determination  that  the  plan  does  not 
adequately  protect  health  or  the 
environment,  it  will  notify  the  registrant 
by  certified  mail. 

EPA  intends  to  determine  the 
adequacy  of  the  plan  by  reviewing  the 
plan  submitted  by  the  registrant  and 
judging  whether  a  recall  conducted 
according  to  the  plan  is  likely  to  be  safe 
and  effective  in  recalling  suspended  and 
canceled  pesticides  in  a  timely  manner. 
The  only  issue  for  an  informal  hearing 
would  be  whether  the  plan  is  adequate 
to  protect  public  health  or  the 
environment.  EPA  believes  that 
providing  a  registrant  the  opportunity  to 
present  its  views  to  the  Agency  before 
the  Agency  makes  a  final  determination 
on  the  matter  provides  a  satisfactory 
informal  procedure. 

In  addition,  EPA  may,  at  any  time, 
decide  to  reevaluate  the  adequacy  of  the 
plan  to  protect  health  or  the 
environment.  One  example  of 
circumstances  that  could  lead  to  EPA 
reevaluating  a  plan  would  be  the 
situation  of  a  significant  number  of 
holders  of  the  suspended  and  canceled 
pesticides  failing  to  return  their  stocks 
to  the  registrant.  Section  19(b)  does  not 
explicitly  address  the  situation  where  a 
registrant  cannot  successfully  carry  out 
the  recall  according  to  its  plan. 

However,  section  19(b)  does  not 
preclude  the  Agency  from  reevaluating 
the  adequacy  of  the  plan,  after  approval 
of  the  plan.  Based  on  quarterly  and  final 
reports,  EPA  expects  to  monitor  the 
continued  effectiveness  and  adequacy  of 
the  recall.  Accordingly,  as  provided  in 
§  165.170(d),  upon  such  reevaluation,  if 
EPA  determines  that  the  plan  is 
inadequate  to  protect  health  or  the 
environment,  EPA  may  require  a 
mandatory  recall.  Prior  to  finding  the 
plan  inadequate  to  protect  health  or  the 
environment,  EPA  will  follow  the 
informal  procedures  as  set  forth  at 
§  165.170(b)  and  (c).  EPA  believes  that 
it  is  a  reasonable  interpretation  of 
section  19(b)(2)  that  the  Agency  has 
authority  to  reevaluate  plans  if  such 
action  is  necessary  to  achieve  a  safe  and 
effective  recall. 

2.  Mandatory  Recall 

As  set  forth  in  §  165.186,  if  EPA  finds 
that  a  mandatory  recall  is  appropriate, 
he  would  require  the  recall  by  issuance 
of  a  proposed  rule  in  the  Federal 
Register.  Such  a  proposed  rule  would 
provide  that  the  recall  be  carried  out  in 
accordance  with  requirements  of 
§  165.190,  the  level  in  the  distribution 
chain  to  which  the  recall  is  to  extend, 
and  any  special  terms  of  the  recall  that 
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EPA  finds  necessary  for  safe  and 
effective  recall  of  the  pesticide,  in 
addition  to  the  generic  requirements  in 
§  165.190.  The  proposed  rule  would 
allow  a  brief  comment  period  before 
EPA  published  a  final  regulation 
applicable  to  the  particular  suspended 
and  canceled  pesticide. 

The  final  recall  regulation  would 
establish  a  date  for  initiation  of  the 
recall.  Section  19(d)(2)  of  FIFRA  waives 
the  60-day  congressional  review  period 
under  section  25(a)(4)  for  the  final  recall 
regulation.  EPA  may  decide  to  delay  the 
date  for  initiation  of  the  mandatory 
recall  until  after  the  date  for  cessation 
of  sales  of  existing  stocks  of  the 
suspended  and  canceled  pesticide.  If  the 
pesticide  has  already  been  suspended 
and  canceled,  the  Administrator  would 
issue  a  proposed  rule  requiring  a  recall 
for  the  pesticide  in  accordance  with  the 
published  regulations.  The  proposed 
rule  would  allow  a  comment  period 
before  EPA  published  a  final  regulation 
applicable  to  the  particular  suspended 
and  canceled  pesticide. 

Section  165.190  prescribes  the  steps 
which  would  have  to  be  carried  out  in 
a  mandatory  recall  and  provides  persons 
responsible  for  conducting  these  recalls 
the  opportunity  to  create  an 
infrastructure  within  their  company  for 
conducting  a  recall  should  one  become 
necessary.  Section  165.190  and  the 
other  generic  regulations  being 
proposed  also  provide  a  degree  of 
certainty  for  registrants  and  others 
regarding  the  requirements  for 
conducting  a  recall.  The  generic 
regulations  also  allow  EPA  to  streamline 
the  process  for  requiring  a  mandatory 
recall  and  assure  that  suspended  and 
canceled  pesticides  are  removed  horn 
the  sale,  distribution,  and  use  chain  in 
a  timely  manner. 

EPA  plans  to  make  information 
collected  under  section  6(g)  of  FIFRA 
available  to  registrants  to  help  them 
locate  holders  of  their  pesticides. 

Section  6(g)  of  FIFRA  requires  any 
producer  or  exporter  of  pesticides, 
registrant  of  a  pesticide,  applicant  for 
registration  of  a  pesticide,  applicant  for 
or  holder  of  an  experimental  use  permit, 
commercial  applicator,  or  any  person 
who  distributes  or  sells  a  pesticide 
which  is  suspended  or  canceled  under 
section  6  to  report  the  amount  of  the 
pesticide  they  hold  and  the  location  of 
the  pesticide.  EPA  has  proposed  a 
policy  which  will: 

(1)  Clarify  the  responsibilities  of 
persons  required  to  submit  information 
under  FIFRA  section  6(g); 

(2)  Establish  procedures  that  must  be 
followed  in  order  to  comply  with  FIFRA 
section  6(g);  and 


(3)  Clarify  when  FIFRA  section  6(g) 
information  must  be  submitted. 

EPA  anticipates  receiving  this 
information  prior  to  issuing  a  recall 
order  or  final  recall  regulation.  In 
addition  to  section  6(g)  information, 
registrants  could  also  use  the 
information  they  are  required  to 
maintain  under  section  8  of  FIFRA  to 
locate  holders  of  their  pesticides. 

D.  Recall  Procedures 
1.  General 

As  previously  discussed,  voluntary 
recall  plans  cover  the  same  elements  as 
mandatory  recall  plans;  however,  two 
major  differences  between  voluntary 
and  mandatory  recalls  are  who  is 
responsible  for  conducting  the  recall 
and  the  deadlines  for  completing  the 
mandatory  recall.  In  voluntary  recalls, 
EPA  will  request  the  registrant  of  a 
suspended  and  canceled  pesticide  to 
submit  a  voluntary  recall  plan  and  then 
order  the  registrant  to  conduct  the  recall 
in  accordance  with  the  approved  plan. 
The  registrant  sets  his  own  timetable  for 
completion  of  the  recall  action,  subject 
to  EPA  approval.  For  mandatory  recalls, 
registrants  must  still  develop  a  recall 
plan,  but  after  EPA  issues  the  regulation 
requiring  implementation  of  the  recall, 
any  person  who  is  or  was  a  registrant, 
distributor  or  seller  of  the  suspended  or 
canceled  pesticide  prior  to  suspension 
and  cancellation,  or  any  successor  in 
interest  to  such  a  person,  could  be 
required  to  conduct  or  participate  in  a 
mandatory  recall  action.  EPA  would 
specify  the  level  in  the  chain  of 
distribution  to  which  the  recall  would 
extend,  either  at  the  time  of  the 
voluntary  recall  request  or  in  the 
Federal  Register  notice  proposing  a 
mandatory  recall  of  a  suspended  and 
canceled  pesticide.  In  addition,  the 
mandatory  recall  must  be  completed 
within  6  months  of  initiation. 

EPA  would  normally  request  a 
voluntary  recall  plan  or  propose  to 
require  a  mandatory  recall  in  the  Notice 
of  Intent  to  Cancel  a  pesticide.  There 
may  be  instances,  however,  where  EPA 
would  request  a  voluntary  recall  or 
require  a  mandatory  recall  of  a  pesticide 
which  has  been  suspended  and 
canceled  for  some  time,  or  which  has 
been  the  subject  of  an  earlier  voluntary 
recall.  For  instance,  EPA  may  have 
allowed,  at  the  time  the  pesticide  was 
canceled,  sales  and  use  of  existing 
stocks  of  the  canceled  pesticide  for  a 
specific  period  of  time,  anticipating  that 
the  existing  stocks  would  be  sold  and 
used  by  a  certain  date  based  upon 
information  known  at  the  time.  If  EPA 
later  learns  or  has  information 
indicating  that  there  may  be  large 


amounts  of  the  pesticide  still  left  in  the 
distribution/use  chain  due  to 
diminished  use  after  the  time  period  has 
expired,  EPA  may  require  a  recall  of  the 
pesticide. 

The  Agency  expects  that  registrants 
would  begin  developing  procedures  for 
recalling  suspended  and  canceled 
pesticides  well  in  advance  of  an  actual 
recall  request.  This  would  allow  the 
registrant  to  evaluate  its  ability  to 
conduct  both  a  voluntary  and  a 
mandatory  recall  and  make  any  changes 
necessary  in  its  operations  enabling  it  to 
conduct  a  recall  in  the  most  efficient 
manner  possible. 

2.  Conducting  a  Recall 

In  the  voluntary  recall  plan,  under 
§  165.167(a),  the  registrant  can  designate 
persons  who  will  act  as  its  agents  (i.e., 
distributors,  dealers,  or  retailers)  in 
contacting  persons  who  may  be  holders 
of  the  suspended  and  canceled 
pesticide.  However,  the  registrant 
remains  ultimately  responsible  for  the 
actions  of  its  agents  and  compliance 
with  the  terms  of  the  recall. 

Pursuant  to  §8 165.167(b)(2)  and 
165.190(e),  registrants  would  have  an 
obligation  to  accept  their  own 
suspended  and  canceled  pesticides  from 
persons  other  than  those  identified  in 
the  recall  plan. 

A  recall  conducted  under  subpart  I  or 
J  of  part  165  would  be  considered 
complete  when  the  registrant  has 
recalled  all  its  pesticides  from  those 
persons  who  have  offered  the  pesticide 
for  recall  and  the  pesticides  have  either 
been  placed  in  storage  or  a  management 
option  chosen  for  the  pesticide  has  been 
completed. 

EPA  recognizes  the  possibility  that 
some  quantities  of  suspended  and 
canceled  pesticides  may  not  be 
discovered  until  after  a  recall  is 
completed,  particularly  in  the  case  of 
mandatory  recalls  which  must  be 
completed  in  6  months.  EPA’s 
experience  with  its  disposal  program 
has  been  that  these  late  discoveries  are 
typically  by  end  users  holding  small 
quantities  of  the  material.  These  holde/s 
either  failed  to  hear  about  EPA’s 
disposal  operations  or  discovered 
additional  material  previously 
overlooked.  The  recall  regulations  being 
proposed  today  put  the  burden  on 
registrants  and,  in  the  case  of  mandatory 
recalls,  on  distributors  and  retailers  to 
identify  and  contact  their  customers. 
This  should  help  assure  that  everyone 
who  is  involved  in  the  recall  is  notified. 
Nevertheless,  despite  best  efforts, 
someone  may  for  legitimate  reasons  not 
hear  about  the  recall  until  it  is  over. 

EPA  solicits  comments  on  whether  the 
regulations  should  provide  for 
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extending  the  recall  for  a  period  of  time 
upon  receipt  of  information  showing 
that  some  holders  may  not  be  aware  of 
the  recall  or  have  not  participated  in  the 
recall  in  a  timely  manner  despite  the 
registrant’s  best  efforts. 

As  proposed,  registrants,  distributors 
and  dealers  who  sold  and  distributed 
the  suspended  and  canceled  pesticide 
prior  to  its  suspension  and  cancellation, 
and  any  successors  in  interest  to  such 
persons,  could  be  subject  to  a  regulation 
requiring  a  mandatory  recall.  EPA  has 
determined  that  because  of  the  nature  of 
the  mandatory  recall  and  the 
circumstances  under  which  the  Agency 
anticipates  a  mandatory  recall  would  be 
required,  (i.e.,  registrants  unwilling  or 
unable  to  conduct  a  voluntary  recall,  an 
inadequate  voluntary  recall  plan  is 
submitted,  or  compelling  reasons  for 
requiring  a  mandatory  recall  without 
first  affording  registrants  the 
opportunity  to  submit  a  voluntary  recall 
plan),  requiring  registrants,  distributors 
and  dealers  to  participate  is  generally 
the  most  effective  means  of  conducting 
a  mandatory  recall. 

As  set  forth  in  §  165.190,  registrants 
would  be  responsible  for  contacting 
their  customers  within  20  days  of  the 
effective  date  of  the  recall,  advising 
them  of  the  terms  of  the  recall, 
providing  them  with  the  name,  address 
and  telephone  number  of  the  person 
responsible  for  conducting  the  recall, 
providing  them  with  a  copy  of  the  recall 
plan  and  determining  whether  their 
customers  are  holding  stocks  of  the 
recalled  pesticide.  By  customers,  EPA 
means  persons  to  whom  a  registrant’s 
pesticide  was  sold  or  distributed.  If  the 
registrant’s  customer  is  holding  stocks 
of  the  recalled  pesticide,  the  registrant 
would  have  to  determine  the  types, 
amount  and  location  of  the  pesticide 
being  held  and  provide  his  customer 
with  the  information  listed  in 
§  165.190(d). 

The  registrant’s  customer  (if  he  is  a 
distributor  or  seller  and  not  an  end-user) 
in  tum  would  be  responsible,  as  a 
recaller  himself,  for  contacting  his 
customers  and  determining  whether 
they  are  holding  stocks  of  the  pesticide 
to  be  recalled.  If  they  are,  the  registrant’s 
customer  would  determine  the  types, 
amount  and  location  of  the  pesticide 
being  held,  and  provide  the  holder  with 
the  information  listed  in  §  165.190(f). 
Additionally,  the  registrant’s  customer 
would  either  offer  to  assist  in  collecting 
and  storing  the  holder’s  recalled 
pesticide  himself,  or  after  determining 
the  types,  amount  and  location  of  the 
recalled  pesticide  being  held,  refer  the 
holder  to  the  registrant  with  the 
information  collected  and  have  the 
registrant  provide  for  transportation  to 


the  registrant’s  designated  storage 
facility  as  specified  in  the  registrant’s 
plan.  If  his  customer  is  a  distributor  or 
seller,  the  registrant's  customer  would 
be  required  to  provide  the  distributor  or 
seller  with  a  copy  of  the  registrant’s 
recall  plan.  This  process  would 
continue  down  the  chain  of  distribution 
and  sale  to  the  level  required  by  the 
rule.  Each  person  in  the  chain  would  be 
responsible  for  contacting  all  his 
customers  who  may  be  holding  the 
recalled  pesticide.  Distributors  and 
dealers  would  be  responsible  for 
providing  the  registrant  with  all  the 
recordkeeping  information  necessary  for 
the  registrant  to  submit  interim  and 
final  reports  as  required. 

The  proposed  regulations  under 
§  165.190  require  that  certain  deadlines 
be  met  in  the  conduct  of  the  mandatory 
recall.  Section  165.190(c)  requires 
registrants  to  develop  a  written  plan  for 
conducting  a  recall  within  10  days  of 
the  effective  date  for  initiation  of  the 
recall  and  to  distribute  the  plan  to  their 
customers  within  20  days  of  the 
effective  date  for  the  recall.  In  addition, 

§  165.190(d)(1),  requires  all  persons 
responsible  for  conducting  a  recall 
provide  EPA  with  their  name,  address 
and  telephone  number  within  10  days 
after  receipt  of  the  recall  plan.  Section 
165.190(j)  requires  that  the  registrant 
have  recalled  all  pesticides  offered  for 
recall  within  6  months  after  the  effective 
date  for  initiation  of  the  recall.  EPA  is 
very  concerned  that  mandatory  recalls 
be  completed  in  a  timely  manner. 
Because  the  pesticides  have  been 
suspended  and  canceled  for  risk 
reasons,  the  length  of  time  to  conclude 
the  cancellation  and  rulemaking  for  a 
mandatory  recall  makes  it  necessary  to 
conduct  the  recall  as  swiftly  as  possible 
in  order  to  consolidate  and  safely  store 
the  stocks  of  the  pesticide.  The  notice 
given  the  affected  community  through 
the  rulemaking  process  allows  those 
persons  responsible  for  conducting  the 
recall  sufficient  time  to  plan  their  recall 
activities;  thus  six  months  after  the 
regulation  is  effective  is  a  reasonable 
time  for  conducting  the  recall.  However, 
with  the  ample  notice  given  the  affected 
community  through  the  rulemaking 
process  in  regard  to  their 
responsibilities  in  the  event  of  a 
mandatory  recall,  persons  responsible 
for  conducting  a  recall  should  be  able  to 
comply  with  these  deadlines. 

3.  Transportation  and  Storage  of 
Recalled  Pesticides 

Under  section  19(b)(4)(C)  of  the  Act, 
EPA  may  require  that  any  person  subject 
to  a  recall  regulation  must  "provide  for 
proper  transportation  of  the  pesticide  to 
a  storage  facility,”  if  transportation  is 


requested  by  the  holder.  EPA  interprets 
"provide  for  proper  transportation"  to 
include  paying  the  cost  of 
transportation. 

Section  165.167(e)  requires  the 
registrant  to  include  in  the  recall  plan 
a  description  of  how  the  registrant 
intends  to  provide  for  transportation. 

The  description  must  inform  EPA  of  the 
method  of  transportation,  who  is 
bearing  the  cost  of  transportation,  and, 
if  someone  other  than  the  registrant  is 
paying  transportation  costs,  why.  EPA 
will  review  this  portion  of  the  plan  to 
assure  that  registrants  are  meeting  the 
requirement  for  providing 
transportation  upon  request.  Failure  to 
meet  this  requirement  could  result  in 
EPA  finding  that  the  plan  is  inadequate 
to  protect  health  or  the  environment. 

For  mandatory  recalls,  EPA  is 
proposing  in  §  165.190(a)  that 
registrants  must  provide  for 
transportation,  if  requested  by  a  holder 
of  the  registrant’s  pesticide.  EPA 
considered  proposing  that  all  persons 
subject  to  the  recall  regulation  must 
provide  for  transportation,  but  decided 
that  having  the  registrant  alone 
responsible  for  providing  for 
transportation  should  result  in  more 
efficient  transfer  of  the  pesticides  to  the 
registrant,  and  avoid  unnecessary 
movement  of  the  materials.  In  those 
instances  where  persons  subject  to  the 
recall  regulation  other  than  the 
registrant  provide  transportation  for  a 
holder,  as  specified  in  the  registrant’s 
recall  plan,  such  persons  may  seek 
reimbursement  of  transportation  costs 
from  the  registrant. 

EPA  considers  it  reasonable  to 
interpret  section  19(b)(4)(C)  of  the  Act 
as  requiring  the  registrant  to  pay 
transportation  costs  because  such 
requirement  will  help  promote  safe  and 
effective  recalls.  It  has  been  EPA’s  past 
experience  with  its  disposal  operations 
that  the  cost  of  transportation  has  been 
a  disincentive  to  participation  by 
holders.  For  example,  some  holders  of 
the  suspended  and  canceled  pesticide 
chose  to  continue  to  store  the  pesticide 
rather  than  ship  it  to  the  EPA  for 
disposal.  To  assist  holders  that  were 
unable  or  unwilling  to  transport  their 
stocks  of  suspended  and  canceled 
pesticides  to  EPA,  several  states  spent 
considerable  money,  time  and 
manpower  to  set  up  programs  for 
collection  and  transport  of  the  material 
to  EPA.  The  Maine  Board  of  Pesticides 
Control  collected,  packed  and  shipped 
over  2,200  gallons  of  dinoseb.  Texas, 
New  York  and  Wisconsin  have  collected 
and  shipped  2,4,5-T  and  silvex. 
Washington  developed  a  program  to 
collect  dinoseb.  State  officials  feel 
strongly  that  the  cost  of  transportation  is 
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a  disincentive  to  participation  in  EPA’s 
disposal  program,  especially  in  the  case 
of  small  holders.  Collection  by  the 
recaller  or  local  and  State  governments 
increases  participation. 

Requiring  registrants  to  provide  for 
transportation  at  no  cost  to  holders 
(when  requested  to  provide 
transportation)  should  make  the  recall 
more  effective  in  achieving  return  of  all 
stocks.  Also,  transferring  technical  and 
financial  responsibility  for  handling  the 
material  to  the  pesticide  registrant  who 
knows  best  how  to  manage  the  material 
safely  should  aid  in  achieving  a  safe 
recall. 

The  legislative  history  on  section  19 
of  the  Act  supports  the  interpretation 
that  "providing  for"  transportation 
includes  payment  for  transportation  and 
that  registrants  should  bear 
transportation  costs,  if  requested. 
According  to  the  Report  from  the  Senate 
Committee  on  Agriculture,  Nutrition, 
and  Forestry,  Congress  amended  section 
19  of  the  Act  so  as  to  shift  the  burden 
for  transporting,  storing,  and  disposing 
of  suspended  and  canceled  pesticides  to 
the  pesticide  registrant.  S.  Rept.  100- 
346, 100  Cong.  2nd  Sess.  8  (May  13, 
1988).  "The  registrants  have  the  greatest 
knowledge  of  how  to  handle  the 
chemical  safely  and  possess  the 
technical  expertise  and  the  funds  to  deal 
with  the  products  under  agency 
oversight.”  Id. 

The  requirement  in  §  165.190(a)  for  a 
registrant  to  provide  for  transportation 
upon  request  of  any  holder  of  his 
pesticide  is  subject  to  section  19(d)(1)  of 
the  Act,  which  provides  that  sellers  and 
buyers  may  make  any  agreement 
regarding  the  ultimate  allocation  of  the 
costs  of  transportation.  Registrants 
could  show  in  comments  on  a  proposed 
rule  for  a  particular  recall  that  they  have 
such  agreements,  or  could  provide  other 
evidence  showing  that  payment  of 
transportation  would  not  be  necessary 
for  a  safe  and  effective  recall.  Section 
165.190(a)(5)  would  require  the 
registrant  to  inform,  in  writing,  any  end- 
user  who  has  declined  to  participate  in 
the  recall  because  of  transportation 
costs,  that  the  registrant  will  pay  for 
transportation  if  requested  to  do  so. 
End-users  may  not  be  aware  that  they 
can  ask  the  recaller  to  provide 
transportation  and  its  been  EPA’s 
experience  that  endusers  are  the  holders 
most  seriously  at  risk  of  not 
participating  due  to  the  cost  of 
transportation. 

EPA  believes  that  requiring  registrants 
to  pay  transportation  costs,  if  requested, 
will  also  help  promote  safe  and  effective 
voluntary  recalls.  However,  EPA  intends 
that  registrants  will  have  greater 
flexibility  in  carrying  out  voluntary 


recalls  than  mandatory  recalls.  Also, 

EPA  recognizes  that  allowing  flexibility 
for  working  out  provisions  for 
transportation  may  be  desirable,  since 
registrants  are  only  required  to  provide 
transportation  if  requested  and 
registrants  may  enter  into  voluntary 
agreements  concerning  the  ultimate 
allocation  of  costs.  Section  165.167(e) 
provides  the  registrant  such  flexibility. 
However,  EPA  is  concerned  about  end- 
users  refusing  to  participate  in  a  recall 
because  of  transportation  costs. 
Therefore,  in  determining  the  adequacy 
of  a  plan  under  §  165.16,  EPA  will 
scrutinize  the  plan  to  determine  what 
steps  the  registrant  will  take  to  address 
this  problem. 

Proposed  §  165.167(d)  would  require 
the  recall  plan  to  describe  the 
information  to  be  furnished  to  the 
holder  on  the  provision  for 
transportation,  and  such  information 
must  include  a  description  of  the 
registrant's  responsibilities  and  planned 
activities  with  respect  to  transportation 
of  the  pesticide.  Among  other  things, 
registrants  may  inform  holders  that  they 
will  provide  for  transportation,  that 
holders  may  furnish  their  own 
transportation  and  seek  reimbursement 
hum  the  registrant,  or  that 
transportation  costs  are  negotiable  and 
provide  steps  the  holders  can  take  to 
negotiate  such  costs. 

Transportation  and  storage  of  the 
recalled  pesticide  under  both  voluntary 
and  mandatory  recalls  must  be  in 
accordance  with  applicable  DOT 
regulations,  and  all  other  applicable 
Federal  regulations,  and  State  or  local 
hazardous  and  solid  waste  regulations. 
Under  the  Resource  Conservation  and 
Recovery  Act  (RCRA)  regulations. 
Commercial  chemical  products  such  as 
pesticides  become  “solid  wastes”  (and 
thus,  potentially,  hazardous  wastes)  at 
the  point  where  the  pesticide’s  holder 
(i.e.,  end-user,  dealer,  distributor,  or 
registrant)  decides  to  discard  them.  If  a 
suspended  and  canceled  pesticide  is 
listed  in  40  CFR  261.31  or  261.33,  or 
exhibits  a  hazardous  waste 
characteristic  identified  in  40  CFR 
261.21  through  261.24,  it  becomes  a 
hazardous  waste  at  the  point  when  its 
holder  decides  to  discard  it. 

Section  19(b)(4)  of  the  Act  also 
provides  that  EPA  may  require  any 
person  subject  to  a  recall  regulation  to 
“accept  and  store”  the  recalled 
pesticides.  EPA  interprets  this  language 
to  include  the  responsibility  for 
payment  of  storage  costs.  For  similar 
reasons  discussed  above  concerning 
transportation  costs,  EPA  is  proposing 
that  &e  registrant  be  responsible  for  the 
costs  of  storage,  subject,  of  course,  to 
section  19(d)(1)  of  the  Act  concerning 


voluntary  agreements  between  buyers 
and  sellers.  EPA  believes  that 
interpreting  “accept  and  store”  to 
include  responsibility  for  storage  costs 
accords  with  the  congressional  intent  of 
placing  the  burden  on  registrants 
because  they  have  the  technical 
expertise  and  the  funds  to  handle  the 
pesticides.  Section  165.190(b)  of  the 
CFR  provides  that  any  recaller  in  the 
distribution  chain  that  assists  the 
registrant  in  making  storage  facilities 
available  and  storing  pesticides,  if 
specified  in  the  recall  plan  or  requested 
by  the  registrant,  may  seek 
reimbursement  of  storage  costs  for  the 
recalled  pesticides  from  the  registrant. 
EPA’s  interpretation  of  section  19(b)(4) 
of  the  Act  in  requiring  the  registrant  to 
pay  all  storage  costs  incurred  as  a  result 
of  the  recall  also  fits  the  congressional 
scheme  in  section  19  of  the  Act  because 
Congress,  in  section  19(c)  of  the  Act, 
provided  for  only  registrants  and  no  one 
else  to  be  reimbursed  for  a  portion  of  the 
storage  costs  incurred  as  a  result  of  a 
recall  under  section  19(b)  of  the  Act. 

EPA  is  considering  requiring  that 
registrants  include  in  the  recall  plan  for 
both  voluntary  and  mandatory  recalls,  a 
statement  as  to  whether  the  Emergency 
Planning  and  Community  Right-to- 
Know  Act  (EPCRA),  42  U.S.C.  11002, 
applies  to  the  storage  of  the  suspended 
and  canceled  pesticide.  A  recent  report 
completed  by  the  EPA  Office  of 
Inspector  General  cited  as  a  problem 
that  few  of  the  storage  facilities  used  for 
storage  of  EDB  and  dinoseb  had  notified 
their  local  emergency  planning 
committee  (LEPC)  that  suspended  and 
canceled  pesticides  which  were 
hazardous  wastes  were  being  stored  in 
the  facility.  Persons  storing  the  pesticide 
may  have  been  unaware  of  EPCRA ’s 
requirements.  A  suspended  and 
canceled  pesticide  must  be  reported  to 
an  LEPC  by  a  storage  facility  only  when 
the  material  has  been  declared  a  waste 
and  the  pesticide  is  either  a  listed  or 
characteristic  waste  under  RCRA. 
Sections  165.167(f)  and  165.190(h)  of 
the  CFR  would  require  that  the 
registrant  include  a  statement  in  the 
recall  plan  on  the  applicability  of 
EPCRA  and  a  description  of  the 
notification  requirement.  The  Agency 
solicits  comment  on  this  proposed 
requirement  of  the  regulations  or  any 
alternatives  to  this  requirement  which 
could  help  inform  persons  storing  the 
pesticide  about  EPCRA ’s  applicability. 

4.  Management  Options. 

The  holder  who  makes  the  aecision  to 
discard  controls  the  point  at  which  the 
pesticide  becomes  a  solid  waste;  if  the 
pesticide  is  a  hazardous  waste,  RCRA 
regulations  govern  its  transportation  and 
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storage  from  that  point  on.  Thus,  if  an 
enduser  decides  to  dispose  of  the 
suspended  and  canceled  pesticides  in 
his  possession  instead  of  returning  them 
to  the  registrant  through  a  recall 
program,  the  pesticide  would  be 
considered  a  solid  waste  subject  to 
RCRA.  The  end-user  may  decide  to 
participate  in  the  recall  program  relying 
on  the  registrant’s  selection  of 
management  options  for  determining 
the  status  of  the  recalled  pesticide. 

When  registrants  initially  notify  holders 
about  the  recall,  registrants  must  also 
provide  information  to  holders  on  the 
management  options  being  considered. 
Then,  after  the  registrant  takes 
possession  of  the  recalled  pesticides,  the 
proposed  regulations  at  §§  165.167  and 
165.190  require  the  registrant  to 
evaluate  the  options  for  management  of 
the  recalled  pesticide  and  to  provide 
such  information  on  the  options  being 
pursued  in  an  update  of  the  recall  plan. 
EPA  recognizes  that  in  certain  cases  the 
registrant  may  elect  to  have  the 
pesticide  picked  up  from  the  end-user 
and  taken  directly  to  a  disposal  facility 
instead  of  collecting  such  material  at 
one  or  more  central  storage  areas.  In 
those  situations  where  the  end-user 
agrees  to  participate  in  a  recall  and  the 
material  is  to  go  directly  to  a  disposal 
site,  the  recalled  pesticide,  if  it  is  a 
hazardous  waste,  would  be  subject  to 
RCRA  regulations. 

Ultimately,  EPA  expects  that  more 
pesticides  will  be  collected  during  the 
recall  if  the  registrant  makes  the 
decision  about  whether  to  discard  the 
material  at  some  point  after  taking 
possession  of  the  pesticide  from  the 
holder.  If  an  end-user  becomes  subject 
to  RCRA  regulations  prior  to  the  recall 
because  of  a  registrant’s  decision  as  to 
the  waste  status  of  the  recalled 
pesticide,  EPA  is  concerned  that  less 
material  will  be  collected  during  the 
recall  and  that  pesticides  subject  to  the 
recall  may  be  disposed  of  improperly. 
However,  EPA  would  like  comments  on 
whether  determinations  that  suspended 
and  canceled  pesticides  are  hazardous 
wastes  in  fact  cause  end-users  to 
improperly  dispose  of  them,  rather  than 
participating  in  the  recall.  EPA  also 
requests  comm  enters  to  provide 
information  on  instances  where  they 
believe  improper  disposal  has  occurred 
under  these  circumstances.  EPA  has 
recently  proposed  (58  FR  8102;  Feb.  11, 
1993)  a  set  “special  collection  system” 
regulations  under  RCRA  subtitle  C  that 
would  apply  to  suspended  and  canceled 
pesticides  that  are  recalled  under  F1FRA 
section  19(b),  where  the  pesticides  are 
hazardous  wastes.  These  regulations,  in 
combination  with  the  forthcoming 


technical  standards  for  section  19(b) 
recalled  pesticides,  would  ensure  die 
safe  handling  of  such  pesticides  as  they 
are  returned  up  the  distribution  chain. 
Once  they  reach  a  RCRA-pennitted  or 
interim  status  facility,  their  management 
is  fully  controlled  under  the  current 
RCRA  regulations. 

Pesticides  owned  by  the  registrant,  as 
weU  as  those  recalled  by  the  registrant 
must  be  stored  in  accordance  with  the 
terms  of  the  cancellation  notice,  and  all 
applicable  State,  Federal,  and  local  laws 
and  regulations.  The  registrant’s 
obligation  to  manage  its  suspended  and 
canceled  pesticides  in  accordance  with 
all  applicable  requirements  does  not 
end  when  the  recall  is  completed,  but 
rather  for  as  long  as  the  pesticides  are 
in  the  registrant’s  control. 

If  the  pesticides  are  hazardous  wastes 
under  the  RCRA,  a  permit  is  required  for 
storage.  Under  the  Land  Disposal 
Restrictions  program,  restricted 
hazardous  wastes  may  be  stored  solely 
for  the  purpose  of  accumulating 
sufficient  quantities  of  waste  to  facilitate 
proper  treatment,  recovery  or  disposal 
(see  40  CFR  268.50).  For  storage  of  less 
than  1  year,  the  burden  of  proof  that 
storage  is  solely  for  the  purpose  stated 
above  lies  with  EPA.  After  1  year  the 
burden  of  proof  shifts  to  the  facility 
owner  or  operator. 

Under  both  §  165.167(h)  (voluntary 
recalls)  and  §  165.190(i)  (mandatory 
recalls),  registrants  would  be 
responsible  for  evaluating  the 
management  options  to  be  implemented 
for  their  suspended  and  canceled 
pesticides  after  the  pesticidos  are 
recalled  and  in  their  custody  and  would 
be  required  to  report  to  EPA  on  the 
options  being  considered 
(§§  165.174(b)(4)  and  165.194(e)(4)). 

EPA  intends  registrants  to  evaluate 
available  management  options. 
Distributors  and  dealers  in  a  mandatory 
recall  action  would  not  be  responsible 
for  evaluating  management  options. 

The  “management  options"  EPA 
expects  registrants  to  consider 
encompass  activities  to  manage  the 
pesticide  after  it  has  been  recalled, 
including,  but  not  limited  to,  legal 
pesticide  or  nonpesticide  use,  recycling 
(e.g.,  recovery),  treatment  (e.g., 
neutralization,  deactivation  of  the  active 
ingredient,  degradation),  burning  for 
energy  or  materials  recovery,  as  well  as 
disposal.  EPA  invites  comment  on  the 
definition  of  the  term  “management 
options”  in  §§  165.163  and  165.183. 

The  purpose  of  requiring 
consideration  of  a  range  of  management 
options  is  to  encourage  the  development 
and  consideration  of  alternatives  to 
disposal.  Use.  reuse  and  other  forms  of 
recycling  may  be  beneficial  because 


they  are  more  likely  to  result  in  resource 
conservation  and  pollution  prevention 
compared  to  treatment  and  disposal. 
Registrants  may  be  able  to  minimize  the 

by  recycling  or  selling  the  material  for 
nonpesticidal  use.  If  a  registrant  wishes 
to  export  a  suspended  and  canceled 
pesticide,  he  should  be  advised  that  any 
export  must  be  in  compliance  with 
section  17  of  F1FRA,  the  Agency’s 
export  policy  and  the  terms  and 
conditions  of  the  cancellation  notice. 
Such  exporters  will  be  closely 
scrutinized  by  the  Agency. 

5.  Recordkeeping 

The  recordkeeping  requirements 
proposed  in  §165.172  is  similar  to  that 
requested  by  EPA  in  the  past  when  it 
requested  registrants  to  conduct  recalls 
of  2,4,5-T,  silvex,  EDB,  and  dinoseb  and 
EPA  has  determined  that  the 
recordkeeping  is  necessary  for  the 
registrant  to  be  able  to  verify  the 
effectiveness  of  the  recall  as  required  by 
section  19(b)(5)(B)  of  the  Act.  The 
recordkeeping  would  also  provide  the 
Agency  with  the  information  it  needs  to 
be  able  to  track  the  suspended  and 
canceled  pesticide  (both  recalled 
pesticides  and  pesticides  owned  by  the 
registrant)  throughout  the  recall  process 
to  disposal  or  other  management 
options.  The  proposed  rule  would  not 
require  the  records  to  be  kept  or 
reported  in  a  specified  format.  EPA 
solicits  comments  on  whether  a 
suggested  format  or  reporting  form 
should  be  used  to  report  this 
information.  The  information  would 
have  to  be  available  and  readily 
accessible  in  the  event  of  an  inspection 
by  EPA  or  its  designated  representative 
and  presented  in  a  clear  and  legible 
format  when  reported  to  EPA. 

EPA  anticipates  providing 
information  regarding  the  conduct  and 
outcome  of  the  recall  to  the  States  so 
that  the  States  may  be  able  to  monitor 
not  only  the  recall,  if  they  have  a 
cooperative  enforcement  agreement 
with  EPA.  but  also  any  storage  and 
disposal  activities  taking  place  in  their 
State. 

Section  19(b)(5)(B)  of  the  Act  requires 
that  the  registrant  be  able  to  verify  the 
effectiveness  of  the  recall.  The 
recordkeeping  proposed  in  §§  165.172 
and  165.192  is  necessary  for  the 
registrant  to  verify  the  effectiveness  of 
the  recall.  EPA  expects  that  the 
registrant  could  analyze  the  information 
set  forth  in  these  provisions  to 
determine,  among  other  things,  how 
many  persons  identified  by  the 
registrant  were  contacted,  how  many 
persons  outside  those  identified  by  the 
registrant  offered  their  pesticide  for 
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recall,  how  many  persons  who  held 
suspended  and  canceled  pesticides 
refused  recall,  and  any  problems 
encountered  during  the  recall. 

The  reporting  proposed  by  §§  165.174 
and  165.194  is  necessary  for  EPA  to 
carry  out  its  mandate  to  assure  the  safe 
and  effective  recall  of  suspended  and 
canceled  pesticides.  Review  of  the 
progress  reports  of  the  recall  will  allow 
the  Agency  to  monitor  the  recall  and 
identify  any  problems  that  may  arise 
during  the  course  of  the  recall,  such  as 
iack  of  participation  in  the  recall  by 
holders  or  problems  arranging  for 
transportation  which  make  it  likely  that 
a  registrant  may  not  be  able  to  complete 
the  recall  as  scheduled.  Reporting  on 
the  outcome  of  a  recall  is  the  final  step 
in  the  recall  procedure  and  assures  EPA 
that  the  recall  has  been  carried  out 
according  to  plan  and  that  pesticides  are 
being  stored  and  managed  safely. 

IV.  Storage  and  Disposal  Plans 

A.  Background 

In  1988,  Congress  amended  FIFRA 
section  19  to  eliminate  EPA's 
responsibility  for  disposal  of  suspended 
and  canceled  pesticides,  and  shifted  the 
responsibility  to  registrants.  When  EPA 
takes  action  under  section  6  of  FIFRA  to 
suspend  registrations  of  a  pesticide,  and 
such  registrations  are  subsequently 
canceled,  EPA  may  determine  under 
section  19(b)  that  a  recall  of  the 
pesticides  is  necessary  to  protect  health 
or  the  environment.  If  the  Agency 
determines  that  a  recall  is  necessary, 
section  19(c)  requires  the  Agency  to 
share  in  a  portion  of  the  costs  of  storing 
the  pesticides  recalled  under  section 
19(b).  The  Agency  will  reimburse  the 
registrant  for  part  of  the  storage  costs 
incurred  for  the  recalled  pesticide  in 
accordance  with  the  statutory  allocation 
of  FIFRA  section  19(c)(2).  Only 
registrants  are  eligible  for  cost  sharing 
under  section  19(c);  other  persons  who 
are  required  to  recall  pesticides  under  a 
mandatory  recall  or  who  participate  in 
a  recall  are  not  eligible  for  cost  sharing. 

Registrants  who  wish  to  become 
eligible  for  reimbursement  of  storage 
costs  must  submit  a  storage  and  disposal 
plan  to  EPA  that  meets  criteria 
established  in  this  regulation.  Only 
registrants  with  an  approved  storage  and 
disposal  plan  will  be  eligible  for 
reimbursement.  EPA  is  proposing  to 
establish  criteria  which  storage  and 
disposal  plans  must  meet  and  set  out 
procedures  for  registrants  to  follow  in 
submitting  claims  for  reimbursement  of 
storage  costs.  Registrants  who  recall  a 
pesticide  under  section  19(b)  of  FIFRA 
but  do  not  elect  to  claim  reimbursement 


do  not  have  to  submit  a  storage  and 
disposal  plan. 

B.  Cost-Sharing  Schedule 

Section  19(c)(2)  establishes  a  schedule 
for  sharing  storage  costs  with  the  intent 
of  providing  incentives  to  both 
manufacturers  and  EPA  to  expedite  the 
safe  disposal  of  the  materials.  The 
Agency  must  reimburse  the  registrant, 
on  reauest,  as  follows: 

1.  None  of  the  costs  incurred  by  the 
registrant  before  the  date  of  submission 
of  the  plan  to  the  Agency. 

2.  All  of  the  costs  (100%)  incurred  by 
the  registrant  after  the  date  of 
submission  of  the  plan  to  the  Agency  or 
the  date  of  cancellation  of  the 
registration  of  the  pesticide,  whichever 
is  later,  but  before  the  approval  of  the 
plan  by  the  Administrator. 

3.  Half  of  the  costs  (50%)  incurred  by 
the  registrant  during  the  1-year  period 
beginning  on  the  date  of  the  approval  of 
the  plan  by  the  Agency  or  the  date  of 
cancellation  of  the  registration  of  the 
pesticide,  whichever  is  later. 

4.  None  of  the  costs  incurred  by  the 
registrant  during  the  3-year  period 
beginning  on  the  366th  day  following 
approval  of  the  plan  by  the  Agency  or 
the  date  of  cancellation  of  the 
registration  of  the  pesticide,  whichever 
is  later. 

5.  One  quarter  of  the  costs  (25%) 
incurred  by  the  registrant  during  the 
period  beginning  on  the  first  day  of  the 
5th  year  following  the  date  of  approval 
of  the  plan  by  the  Agency  or  the  date  of 
cancellation  of  the  registration  of  the 
pesticide,  whichever  is  later,  and  ending 
on  the  date  that  a  disposal  permit  for  the 
pesticide  is  issued  by  a  State  or  EPA 
region,  or  an  alternative  plan  for 
disposal  of  the  pesticide  in  accordance 
with  applicable  law  has  been 
developed. 

C.  Storage  and  Disposal  Plans 

Section  19(c)(1)  states  that  under 
certain  circumstances  registrants  may  be 
reimbursed  for  a  portion  of  the  storage 
costs  incurred  as  a  result  of  a  recall;  it 
does  not  provide  for  reimbursement  of 
storage  costs  for  dealers,  distributors  or 
end  users. 

The  statute  also  makes  clear  that  only 
recalls  carried  out  under  section  19(b) 
will  qualify  the  registrant  for 
reimbursement.  Recalls  initiated  by  the 
registrant  other  than  pursuant  to  section 
19(b)  will  not  entitle  the  registrant  to 
reimbursement  of  storage  costs. 

Registrants  would  also  not  be 
reimbursed  for  storage  costs  incurred  for 
their  own  inventory  of  suspended  and 
canceled  pesticides.  Only  costs  incurred 
for  storing  pesticides  received  from 
others  by  the  registrant  through  the 


recall  process  are  reimbursable. 
Pesticides  which  are  owned  by  the 
registrant  at  the  time  of  initiation  of  the 
recall,  even  if  the  pesticide  is  in  the 
possession  of  someone  other  than  the 
registrant,  are  not  eligible  for 
reimbursement  claims. 

Under  section  19(c)  of  the  Act, 
registrants  must  submit  a  storage  and 
disposal  plan  for  recalled  pesticides  “as 
soon  as  practicable  after  the 
suspension.”  In  §  165.205(c),  EPA  is 
proposing  that  registrants  submit  a 
storage  and  disposal  plan  no  later  than 
either  the  date  the  voluntary  recall  plan 
is  requested  to  be  submitted;  or  60  days 
after  publication  in  the  Federal  Register 
of  a  proposed  rule  prescribing  a 
mandatory  recall.  EPA  decided  that  it  is 
more  appropriate  to  link  submission  of 
a  storage  and  disposal  plan  to  a  recall 
than  to  specify  a  time  period  after  the 
suspension  because  pesticides 
suspended  under  section  6(c)  of  FIFRA 
may  be  canceled  at  varying  times, 
depending  in  part  on  whether  a 
registrant  challenges  the  cancellation. 
Requiring  registrants  to  submit  a  storage 
and  disposal  plan  before  the  registrant 
actually  begins  recalling  pesticides  will 
help  assure  that  the  registrant  has 
planned  in  advance  for  the  storage  and 
management  of  the  pesticides  to  be 
recalled.  Also,  the  registrant  should 
have  more  specific  information  to 
submit  in  a  storage  and  management 
plan  as  a  result  of  beginning  to  plan  for 
a  recall. 

If  EPA  allows  sale  and  distribution  of 
existing  stocks  after  cancellation,  and 
EPA  delays  ordering  a  recall  until  after 
cessation  of  the  existing  stocks  period, 
registrants  will  also  be  able  to  delay 
submission  of  a  storage  and  disposal 
plan.  In  such  situations,  registrants 
would  submit  a  plan  no  later  than  the 
two  dates  mentioned  above. 

D.  Criteria  for  Storage  and  Disposal 
Plans 

Congress  directed  EPA  to  establish 
minimum  criteria  for  storage  and 
disposal  plans  in  order  to  judge  the 
adequacy  of  the  plan.  The  criteria  must 
be  designed  so  that  EPA  can  reject  a 
plan  that  clearly  does  not  provide  a 
scheme  for  safe  storage  and  safe, 
practicable  disposal  of  the  recalled 
pesticides  that  is  reasonable  in  its 
general  approach.  (Sen.  Rept.  100-346, 
100th  Cong.  2d  Sess.  76  (May  9, 1988); 
H.  Rept.  100-339, 100th  Cong.  2d  Sess. 
53  (Sept.  16, 1988)). 

Based  on  its  own  experience  with 
arranging  for  safe  disposal  of  pesticides, 
EPA  has  developed  minimum  criteria 
against  which  the  registrant’s  plan  will 
be  judged.  As  a  general  matter,  the  plan 
must  provide  a  framework  for 
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accomplishing  safe  storage  and  disposal 
of  the  pesticides.  Section  165.207  lists 
the  criteria  for  evaluating  whether  a 
storage  and  disposal  plan  provides  this 
framework. 

First,  the  plan  must  show  that  storage 
will  be  in  accordance  with  applicable 
laws  and  regulations.  EPA  may  set  out 
specific  requirements  for  storage  in  the 
cancellation  order.  State  law  that 
applies  to  storage  of  the  pesticides  will 
vary,  and  the  Federal  law  that  applies 
will  depend  on  the  circumstances  and 
the  material  to  be  stored.  Section 
165.207(a)  requires  a  registrant  to 
indicate  what  Federal  and  State  laws 
apply  to  the  registrant’s  storage  of  the 
materials  and  the  steps  the  registrant 
would  take  to  meet  those  requirements, 
if  the  suspension  or  cancellation  order 
prescribes  additional  conditions  for 
siorage,  these  must  also  be  addressed  by 
the  registrant  in  the  plan.  EPA  expects 
a  fairly  detailed  discussion  concerning 
the  registrant’s  plans  for  storage  and 
will  examine  the  sections  of  the  plan 
addressing  the  elements  in  §  165.208(a), 
(d),  (e),  and  (fi  for  this  discussion. 

Second,  §  165.207(b)  requires  that  the 
plan  must  also  show  that  the  registrant 
will  consider  available  management 
options  for  handling  the  recalled 
pesticides.  As  discussed  in  the  preamble 
to  subpart  I  (Unit  III.  C.  of  this 
preamble),  management  options 
oncompass  activities  to  manage  the 
pesticide  after  it  has  been  recalled, 
including,  but  not  limited  to,  legal 
pesticide  or  non-pesticide  use,  recycling 
(e.g.,  recovery),  treatment  (e.g., 
neutralization,  deactivation  of  the  active 
ingredient,  degradation),  burning  for 
energy  or  materials  recovery,  and 
disposal.  Requiring  registrants  to 
consider  all  management  options  in  a 
disposal  plan  is  supported  by  the 
legislative  history.  See  134  Cong.  Rec. 
S13454  (Sept.  28, 1988)  (statement  by 
Sen.  Leahy).  The  purpose  of  requiring 
consideration  of  a  range  of  management 
options  is  to  encourage  the  development 
and  consideration  of  alternatives  to 
disposal.  Use,  reuse  and  other  forms  of 
recycling  may  be  beneficial  because 
they  generally  result  in  resource 
conservation  and  reduced  pollution 
compared  to  treatment  and  disposal. 
Registrants  may  be  able  to  minimize  the 
amount  of  pesticides  requiring  disposal 
by  recycling  or  selling  the  material  for 
nonpesticida!  use. 

Tne  third  criteria  requires  that  the 
plan  adequately  address  each  required 
element  of  a  storage  and  disposal  plan 
as  described  in  $  165.208.  (§  165.208  is 
discussed  more  fully  in  the  next  unit, 

E.)  A  plan  “adequately”  addresses  each 
element  if  the  registrant  has  made  a 
good  faith  effort  to  discuss  each 


element.  A  response  that  the  registrant 
“has  no  information”  on  a  particular 
element  would  not  be  a  good  faith  effort 
in  preparing  a  storage  and  disposal  plan. 
Another  example  of  a  plan  inadequately 
addressing  all  elements  would  be  where 
the  information  provided  in  addressing 
one  element  contradicts  other 
information  in  the  plan,  hi  such  cases, 
EPA  would  reject  the  plan  and  request 
that  the  registrant  resubmit  a  corrected 
plan. 

Finally,  §  165.207(d)  would  require 
that  a  plan  must  be  signed  by  the 
registrant  or  an  authorized 
representative. 

E.  Storage  and  Disposal  Plan  Contents 
Essential  elements  of  planning  for 
storage  and  disposal  include  the 
determination  of  conditions  necessary 
to  ensure  safe  storage  of  the  recalled 
material,  assignment  of  persons 
responsible  for  storage  and  disposal, 
identification  of  recalled  pesticides 
(amount,  formulation,  container  size 
and  type),  location  of  suitable  and 
available  storage  facilities,  and 
identification  of  management  options 
for  the  material. 

Section  165.206(a)  requires  that  the 
plan  must  include  a  general  discussion 
of  the  registrant’s  scheme  for 
accomplishing  safe  storage  of  the 
pesticide.  In  addition  to  a  discussion  of 
the  requirements  of  applicable  law  and 
how  the  registrant  will  meet  these 
requirements,  registrants  must  provide 
information  they  have  on  the  particular 
storage  needs  for  the  recalled  material. 
The  registrant  is  in  the  best  position  to 
know  how  the  materials  can  be  safely 
stored.  If  the  pesticides  and  their 
containers  require  particular 
precautions  with  regard  to  storage,  the 
plan  must  address  the  precautions  that 
must  be  taken. 

The  plan  must  include  the  names  of 
the  person  employed  by  the  registrant 
who  will  be  responsible  for  overseeing 
the  storage  of  the  pesticide  and  the 
disposal  of  the  pesticide  (§  165.208(c)). 
This  person  would  be  the  contact  for 
questions  the  Agency  has  concerning 
the  pesticides  or  the  plan.  The  registrant 
is  responsible  for  keeping  the  Agency 
informed  of  any  changes  m  the  contact 
person. 

Section  165.208(d)  requires  that  the 
plan  describe  the  registrant’s  own 
inventory  of  suspended  and  canceled 
pesticides  as  well  as  recalled  stocks. 
EPA  considers  information  on  the 
registrant’s  own  inventory  necessary  for 
later  evaluation  of  storage 
reimbursement  claims. 

In  identifying  recalled  stocks  the 
registrant  anticipates  collecting,  EPA 
would  allow  the  registrant  to  estimate 


the  quantities  for  each  formulation  and 
container  type  if  the  plan  is  submitted 
before  the  recall  is  complete.  Until  the 
recall  is  complete,  registrants  may  not 
have  exact  information.  If  registrants 
have  completed  a  recall  before 
submitting  a  storage  and  disposal  plan, 
then  the  registrant  must  provide  the 
exact  information,  rather  than  estimates. 

EPA  requires  storage  and  disposal  v 
plans  to  identify  each  storage  facility 
and  their  locations,  and  to  provide  the 
storage  capacity  for  each  listed  facility 
(§  165.208(e)).  The  storage  capacity 
estimates  are  to  be  in  units  of  gallons  or 
pounds.  This  standardization  of  units  of 
measure  will  facilitate  quick  review  of 
the  plans.  These  units  of  measure  were 
chosen  based  on  the  Agency’s  past 
experience  with  solicitation  of  contracts 
for  storage  and  disposal  of  pesticides. 
Registrants  must  indicate  whether  they 
believe  that  the  stated  storage  capacity 
will  be  sufficient  to  handle  the  amount 
of  pesticides  to  be  recalled.  If  the  storage 
capacity  is  less  than  needed  to 
accommodate  the  recalled  pesticides, 
then  the  plan  must  set  out  the  steps  the 
registrant  will  take  to  either  locate 
additional  storage  capacity  or  manage 
the  recalled  pesticides  so  that  storage 
capacity  will  not  be  exceeded.  If  the 
registrant  plans  to  store  recalled  stocks 
alongside  the  registrant’s  own 
inventory,  the  registrant  should  provide 
this  information. 

Additionally,  §  165.208(e)  asks  for 
information  on  anticipated  storage  costs. 
This  information  will  be  used  by  the 
Agency  in  evaluating  claims  for 
reimbursement  of  storage  costs  as  well 
as  preparing  requests  for  reimbursement 
funds  from  Congress.  EPA  realizes  that 
the  plan  will  only  provide  cost 
estimates,  but  in  order  to  have 
meaningful  estimates,  the  Agency  asks 
the  registrant  to  provide  the  basis  for 
calculating  the  estimated  storage  costs. 

Section  165.208(f)  requires  tne 
registrant  to  describe  the  available 
management  options  or  the  steps  being 
taken  to  determine  the  options  for 
handling  the  recalled  pesticides.  As 
described  elsewhere  in  this  preamble, 
the  registrants  are  required  to  update  the 
plans.  With  each  update  of  the  storage 
and  disposal  plan,  the  registrant  must 
describe  the  progress  made  in  the 
management  or  disposal  of  the  recalled 
pesticide.  Pesticides  which  will  be 
disposed  of  as  waste  may  be  subject  to 
applicable  RCRA  regulations  relating  to 
storage,  transportation  and  disposal. 

Section  165.208(g)  requires  that  the 
plan  list  the  location  where  records  will 
be  stored.  This  will  facilitate  the 
inspection  of  records  by  the  Agency.  To 
the  extent  the  registrant  has  already 
provided  any  of  the  above  information 
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to  EPA  in  a  recall  plan,  the  registrant 
may  refer  to  appropriate  sections  of  the 
recall  plan  instead  of  resubmitting 
information. 

F.  Approval,  Notification,  and  Updating 
Plans 

Storage  and  disposal  plans  submitted 
by  the  registrant  will  have  to  meet  the 
criteria  listed  in  this  regulation  in  order 
to  be  approved  by  EPA  and  make  the 
registrant  eligible  for  reimbursement  of 
storage  costs.  Congress  intended  that 
EPA  be  able  to  reject  a  plan  that  does 
not  provide  a  scheme  for  safe  storage 
and  disposal  or  that  has  not  been 
submitted  in  good  faith.  (See  Sen.  Rept. 
100-346, 100th  Cong.  2d  Sess.  76  (May 
9, 1988);  H.  Rept.  100-339, 100th  Cong. 

2d  Sess.  53  (Sept.  16, 1988)). 

The  Agency  will  approve  plans  that 
meet  the  minimum  criteria  and  notify 
registrants  of  the  date  of  approval.  The 
Agency's  approval  of  a  storage  and 
disposal  plan  establishes  the  end  of  the 
period  for  reimbursement  of  storage 
costs  at  the  100%  level. 

The  Agency  anticipates  that  there  will 
be  cases  where  the  contents  of  a  plan 
indicate  that  the  plan  was  submitted  in 
good  faith,  but  that  corrections  need  to 
be  made.  In  such  cases,  instead  of 
rejecting  a  plan,  the  Agency  would 
conditionally  approve  a  plan  and 
require  that  the  registrant  submit  a 
corrected  plan  within  30  days.  If  the 
plan  is  corrected  and  resubmitted  in  30 
days,  the  date  of  conditional  approval 
would  be  the  date  that  establishes  the 
end  of  the  100%  reimbursement  period. 

If  the  registrant  fails  to  correct  and 
resubmit  the  plan  within  30  days,  or  th9 
plan  is  unacceptable  for  another  reason, 
the  plan  would  be  rejected  and  the 
registrant  would  not  be  entitled  to 
reimbursement  of  storage  costs  for  this 
period.  In  such  situations,  the  date  the 
registrant  submits  a  corrected  plan 
would  establish  the  beginning  of  the 
100%  reimbursement  period.  In  other 
words,  until  the  registrant  submits  a 
corrected  plan,  the  Agency’s  liability  for 
the  100%  reimbursement  period  does 
not  begin. 

The  registrant  must  update  or  modify 
the  plan  as  the  information  submitted  in 
the  plan  changes,  particularly  for 
significant  changes  such  as  completion 
of  tke  recall  (so  that  estimates  can  be 
replaced  with  exact  amounts)  or 
changes  in  the  contact  persons  or 
storage  sites.  An  updated  plan  would  be 
required  with  each  claim  for 
reimbursement  of  storage  costs. 
Additionally,  after  reviewing  and 
approving  the  plans,  the  Agency  may 
ask  for  modifications.  These 
modifications  must  be  reflected  in  the 
updated  plan  submitted  with  a  claim  for 


reimbursement  of  storage  costs.  Failure 
to  modify  the  plan  may  result  in  a 
denial  of  the  reimbursement  claim. 

G.  Reimbursement  of  Storage  Costs 

Section  165.212  provides  that  the 
Agency  would  only  reimburse  storage 
costs  which  are  reasonable  and 
necessary,  and  consistent  with  the 
approved  storage  and  disposal  plan.  The 
claims  would  be  reviewed  by  the 
Agency  and  any  unreasonable  costs 
would  be  rejected.  The  Agency  requests 
comments  describing  the  storage  costs  a 
registrant  might  incur.  Costs  not 
considered  reimbursable  include:  cost 
incurred  for  the  acquisition  of  permits, 
transportation  of  recalled  pesticides  to  a 
storage  facility,  transportation  from  one 
storage  facility  to  another,  repackaging 
costs,  the  cleanup  of  spills,  structural 
expansion,  or  remediation  of  site 
contamination. 

H.  Procedures  for  Submission  of  Storage 
Reimbursement  Claims 

Section  165.214  sets  forth  the 
proposed  procedures  for  submitting  a 
storage  cost  reimbursement  claim  to  the 
Agency  and  describes  the 
documentation  that  must  accompany  a 
claim.  Section  165.214(d)  would  require 
proof  of  quantities  of  recalled 
pesticides.  Registrants  must  present 
documentation  showing  that  they 
recalled  and  stored  the  pesticides  for 
which  they  seek  storage  costs.  For  the 
50%  reimbursement  period,  the 
registrant  would  submit  evidence 
showing  the  exact  quantity  being  stored 
during  the  first  year.  For  example,  the 
registrant  could  submit  routine  business 
records  kept  on  the  storage  facilities 
which  itemize  quantities  being  stored. 

If,  during  the  first  year,  some  quantity 
of  the  pesticides  has  been  recycled, 
exported,  used  for  some  lawful  use,  or 
disposed  of,  the  registrant  must  submit 
documentation  showing  the  quantities 
which  left  the  storage  facilities,  the  date 
of  its  departure,  and  the  disposition  of 
the  recalled  pesticides.  Such  evidence 
could  include  waste  manifests,  bills  of 
sale,  or  contracts. 

Section  165.214(e)  would  require  the 
registrant  to  provide  evidence 
supporting  all  claimed  storage  costs. 

The  costs  must  be  itemized  so  that  the 
Agency  can  evaluate  the  reasonableness 
and  necessity  of  costs.  The  registrant 
could  consolidate  the  supporting 
information  required  to  accompany  the 
claim  form  and  verify  the  contents  of 
the  claim  by  submitting  an  independent 
auditor’s  or  accountant’s  report  or 
schedule.  If  a  registrant  chooses  to 
submit  an  independent  audit,  the 
auditor  must  review  and  independently 
determine  the  validity  of  each  element 


of  the  claim  covered  by  the  audit.  The 
Agency  retains  the  right  to  request 
submission  of  the  information  that 
formed  the  basis  for  the  audits  or  reports 
in  order  to  verify  the  validity  of  the  > 
information  submitted. 

The  registrant  would  submit  a 
separate  claim  for  storage  costs  incurred 
for  each  reimbursement  period.  Section 
165.214(i)  directs  that  claims  be 
submitted  after  expiration  of  the 
appropriate  period;  i.e.,  100% 
reimbursement,  50%  reimbursement, 
and  25%  reimbursement  period.  Annual 
claims  may  be  submitted  during  the 
25%  reimbursement  period. 

Section  165.214(g)  would  require 
claimants  to  substantiate  any  claims  of 
confidentiality  asserted  for  information 
submitted  with  the  claim  at  the  time  the 
confidentiality  claim  is  made.  EPA  will 
determine  whether  the  information  is 
entitled  to  confidentiality  under  40  CFR 
part  2,  subpart  B.  Since  suspended  and 
canceled  pesticides  can  no  longer  be 
distributed  and  sold  as  pesticides  in  the 
United  States,  EPA  anticipates  that  most 
information  submitted  with  claims  for 
reimbursement  of  storage  costs  would 
not  be  entitled  to  confidential  treatment. 
Section  165.214(g)  includes  procedures 
for  substantiating  claims  of 
confidentiality.  Failure  to  assert  a  claim 
of  confidentiality  at  the  time  the  claim 
is  submitted  would  result  in  a  waiver  of 
any  confidentiality  claim  for  the 
information  submitted.  If  a 
confidentiality  claim  is  made,  but  no 
supporting  documentation  is  received, 
the  claim  would  be  considered 
incomplete  and  returned  to  the 
submitter. 

Each  claim  submitted  must  be 
certified  by  the  registrant  that,  among 
other  things,  all  statements  and 
information  provided  are  true  and 
correct  to  the  best  of  the  registrant’s 
knowledge.  Registrants  may  be  liable  for 
civil  and  criminal  penalties  for  any  false 
statements  in  the  reimbursement  claim 
as  provided  in  31  U.S.C.  3729,  and  18 
U.S.C.  287  and  1001. 

The  Agency  encourages  registrants  to 
join  together  to  arrange  for  storage  and/ 
or  disposal  of  suspended  and  canceled 
pesticides.  Thus,  the  Agency  solicits 
comments  on  whether  registrants  find 
that  the  procedures  as  proposed  in 
§  165.214  present  any  obstacles  for 
registrants  considering  such 
arrangements. 

I.  Additional  Requirements  for  Claims 
Submitted  After  the  5th  Year 

Section  165.216  would  require 
registrants  to  submit  additional 
information  with  their  reimbursement 
claim  for  storage  during  the  25% 
reimbursement  period.  The  Agency 
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expects  that  the  registrant,  in  most 
instances,  would  have  disposed  of  the 
pesticides  by  the  fifth  year.  Congress 
established  a  storage  cost 
reimbursement  scheme  to  encourage 
this  by  making  registrants  completely 
responsible  for  storage  costs  in  years  2, 

3,  and  4.  The  lack  of  commercial 
treatment  or  disposal  technology  could 
be  a  reason  that  the  registrant  is  still 
storing  recalled  pesticides  in  the  fifth 
year,.  For  example,  in  the  case  of  2,4,5- 
T  and  silvex  pesticides,  EPA  suspended 
many  uses  of  2,4,5-T  and  silvex 
pesticides  in  1979  and  registrations  of 
these  pesticides  were  canceled  over  a 
period  of  several  years.  EPA  has  a 
statutory  responsibility  for  safe  disposal 
of  these  materials  under  F1FRA  prior  to 
amendment  in  1988.  However,  currently 
there  is  no  commercial  disposal 
capacity  available  for  2,4,5-T  and  silvex. 
Congress  may  have  been  mindful  of  this 
situation  when  it  provided  for  the 
Agency  to  again  snare  in  the  storage 
costs,  if  the  registrant  is  still  storing  the 
recalled  pesticides  after  the  fifth  year. 

At  the  point  the  registrant  determines 
that  there  are  no  facilities  with 
appropriate  permits  to  dispose  the 
recalled  pesticides,  and  that  there  is  no 
facility  in  the  process  of  obtaining  a 
disposal  permit  from  a  State  or  EPA 
Regional  Administrator,  the  registrant 
should  begin  developing  an  alternative 
plan  for  disposal  of  die  recalled 
pesticides.  Registrants  may  consult  with 
the  Agency  in  developing  an  alternative 
disposal  plan. 

It  there  are  facilities  with  appropriate 
permits  to  dispose  of  the  recalled 
pesticides,  registrants  will  not  be 
eligible  for  reimbursement  of  storage 
costs.  EPA’s  responsibility  for  25% 
reimbursement  of  storage  costs  ends  on 
the  date  that  a  disposal  permit  for  the 
pesticide  is  issued,  section  19(c)(2)(E). 
Therefore,  in  addition  to  the 
information  required  in  §  165.216  and 
the  claim  form,  registrants,  as  part  of 
their  reimbursement  claim  for  the  25% 
period,  must  provide  evidence  that 
there  is  no  facility  permitted  for 
disposal  of  the  recalled  pesticides  and 
there  are  no  alternatives  to  disposal. 
Such  evidence  could  include 
documentation  of  registrants’  search  for 
facilities  capable  of  disposing  of  the 
pesticide,  such  as  copies  of 
advertisements  for  disposal  bids  and  all 
responses  to  the  advertisements,  and 
correspondence  with  state  agencies 
concerning  facilities  permitted  to 
dispose  of  the  pesticide,  or  similar 
documents.  The  registrant  must  also  list 
the  various  alternatives  to  disposal 
considered  and  explain  why  these 
alternatives  were  found  unsuitable.  This 
information  and  documentation  should 


be  included  as  part  of  an  updated 
storage  and  disposal  plan 

If  the  registrant  is  storing  recalled 
pesticides  for  some  reason  other  than 
lack  of  commercially  available  treatment 
or  disposal  capacity,  the  registrant  must 
justify  the  continued  need  for  storage  in 
order  to  be  eligible  for  reimbursement. 

If  the  pesticides  are  hazardous  wastes 
under  the  Resource  Conservation  and 
Recovery  Act,  a  permit  is  required  for 
storage.  Under  the  Land  Disposal 
Restrictions  program,  restricted 
hazardous  wastes  may  be  stored  solely 
for  the  purpose  of  accumulating 
sufficient  quantities  of  waste  to  facilitate 
proper  treatment,  recovery  or  disposal 
(see  40  CFR  268.50).  For  storage  of  less 
than  1  year,  the  burden  of  proof  that 
storage  is  solely  for  the  purpose  stated 
above  lies  with  EPA.  After  1  year  the 
burden  of  proof  shifts  to  the  facility. 

V.  Indemnification 

A.  Background 

Prior  to  1988,  if  the  registration  of  a 
pesticide  was  suspended  and 
subsequently  canceled  under  FIFRA 
section  6,  the  Agency  was  required  to 
indemnify  owners  of  the  pesticide  for 
losses  suffered,  not  to  exceed  the  cost  of 
the  pesticide.  Any  person  who  owned  a 
pesticide  on  the  date  of  suspension  and 
suffered  losses  by  reason  of  the 
suspension  and  cancellation  was 
eligible  for  indemnification. 

Due  to  past  suspension  and 
cancellation  actions,  the  Agency  has 
handled  indemnification  claims  for  four 
pesticides:  ethylene  dibromide  (EDB), 
2,4,5-T,  silvex,  and  dinoseb.  Prior  to 
1988,  claims  were  paid  from  Agency 
funds,  or  from  the  Judgment  Fund  when 
a  claimant  obtained  a  judgment  from  the 
U.  S.  Court  of  Claims.  To  prevent 
indemnification  payments  from 
draining  the  Agency’s  budget,  Congress 
ordered  in  the  1988  Continuing 
Appropriations  Act,  Public  Law  100- 
202,  Dec.  22, 1987,  that  indemnification 
claims  be  referred  to  the  Department  of 
Justice  for  settlement  under  28  U.S.C. 
2414  and  payment  be  made  from  the 
Judgment  Fund,  31  U.S.C.  1304. 
Congress  directed  that  this  payment 
arrangement  be  continued  until  all  the 
Government’s  obligations  under  section 
15  of  FIFRA,  prior  to  amendment  in 
1988,  are  satisfied. 

In  1988,  the  FIFRA  amendments 
revised  section  15  to  restrict  who  could 
get  paid  indemnification  from  the 
Judgment  Fund  in  the  event  of  future 
suspension  and  cancellation  actions. 
Under  section  15  as  amended,  most 
owners  of  pesticides  suspended  and 
canceled  will  only  get  indemnified  if 
Congress  specifically  appropriates  funds 


for  that  purpose.  More  specifically, 
section  15  provides  as  follows: 

1.  Eligible  owners  of  suspended  and 
canceled  pesticides  suffering  losses  will 
receive  indemnification  only  if  Congress 
provides  a  line  item  appropriation  for 
indemnification. 

2.  Registrants,  wholesalers,  dealers, 
and  distributors  (i.e.,  sellers)  must 
reimburse  purchasers,  other  than  end 
users,  for  any  quantity  of  pesticide 
remaining  unused  or  unsold  as  a  result 
of  the  suspension  or  cancellation  of  the 
pesticide,  unless  the  seller  provided  a 
written  notice  at  the  time  of  distribution 
or  sale  that  the  pesticide  is  not  subject 
to  reimbursement.  Section  15(b)(2)(A). 

3.  As  an  exception  to  the  requirement 
for  a  line  item  appropriation,  end  users, 
and  certain  dealers  and  distributors  who 
could  not  get  reimbursed  due  to  their 
seller’s  bankruptcy  or  insolvency,  may 
be  indemnified  from  the  Judgment  fund. 

In  the  past,  EPA  has  provided 
guidance  on  submitting  indemnification 
claims  in  Federal  Register  Notices 
addressing  the  particular  suspended  and 
canceled  pesticide.  The  1988  FIFRA 
amendments  did  not  change  the 
eligibility  requirements  for 
indemnification  so  that  many  of  the 
procedures  for  submitting  claims  are 
still  applicable  and  have  been 
incorporated  into  this  proposed  rule. 

B.  The  Proposed  Buie 

1.  Definitions — Special  Status  Seller 

Section  15  of  FIFRA  requires  sellers  to 
reimburse  those  to  whom  they  have 
distributed  or  sold  the  pesticide,  unless 
the  seller  provided  a  written  notification 
at  the  time  of  sale  or  distribution  that  it 
would  not  reimburse  purchaser.  Those 
dealers  or  distributors  who  did  not 
receive  advance  notification  of 
nonreimbursement  and  who  are  unable 
to  get  reimbursement  due  to  their 
seller’s  bankruptcy  or  insolvency  are 
referred  to  in  the  proposed  rule  as 
special  status  sellers. 

2.  Eligibility  Requirements  for 
Indemnification 

a.  Eligible  pesticides.  Section  15  of 
FIFRA  is  straightforward  in  providing 
that  only  pesticides  suspended  and 
subsequently  canceled  under  FIFRA 
section  6  are  eligible  for 
indemnification.  Section  165.225(a) 
would  simply  restate  this  eligibility 
requirement.  FIFRA  section  24(c) 
registrations  are  deemed  to  be  Federal 
registrations  and  thus  subject  to  FIFRA 
provisions  on  suspension  and 
cancellation.  Accordingly,  suspension 
and  cancellation  of  section  24(c) 
registrations  make  the  pesticides  eligible 
for  indemnification. 
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Section  15  of  FIFRA  provides  for 
indemnification  for  losses  suffered  "by 
reason  of  suspension  and  cancellation  of 
the  registration.’’  This  phrase  has  not 
changed  from  prior  law.  EPA  has 
consistently  interpreted  this  language  as 
limiting  indemnification  to  registered 
pesticide  products.  Pesticides  which  are 
not  packaged,  labeled  and  released  for 
shipment  as  of  the  date  of  suspension 
are  not  eligible  for  indemnification. 
Release  for  shipment  is  the  point  at 
which  the  registered  pesticide  is  ready 
for  distribution  or  sale.  Prior  to  this 
point,  samples  taken  by  the  producer 
could  show  that  a  batch  was  off- 
specification  and  therefore  not  suitable 
for  sale  or  distribution.  Additionally,  it 
is  at  this  point  that  EPA  has  authority 
to  inspect  the  labeling  and  composition 
of  the  pesticide. 

b.  Eligibility  of  persons .  FIFRA  section 
15  states  that  the  person  who  owned  the 
pesticide  at  the  time  of  suspension  may 
seek  indemnification.  Section 
165.225(b)  tracks  section  15  of  the  Act 
in  setting  forth  the  criteria  for  persons 
who  are  eligible  for  indemnity.  Under 
the  statute  it  is  clear  that  anyone  who 
acquires  the  pesticide  after  the 
suspension  is  not  eligible  for 
indemnification.  An  example  of  a  lawful 
acquisition  after  suspension  and 
cancellation  that  would  not  entitle  the 
holder  to  indemnification  would  be 
acquisition  for  use  under  an  existing 
stocks  provision  of  a  final  cancellation 
order.  Any  person  acquiring  the 
pesticide  for  such  use  from  the  person 
owning  it  at  the  time  of  suspension, 
would  not  be  eligible  for 
indemnification  for  any  leftover 
pesticide.  However,  the  purchaser  could 
try  to  return  it  to  the  person  who  owned 
it  at  the  time  of  suspension  and  who 
would  be  eligible  for  indemnification. 

Additionally,  a  claim  may  be  filed  by 
a  person  holding  a  power  of  attorney  for 
the  owner.  A  seller  who  has  received  an 
assignment  from  the  person  who  owned 
the  pesticide  at  the  time  of  suspension 
will  not  be  eligible  for  indemnification 
unless  the  Government  waives  the  Anti- 
Assignment  of  Claims  Act,  31  U.S.C. 
3727(b).  The  Act  prohibits  assignment 
of  a  claim  against  the  Government 
before  the  "claim  is  allowed,  the 
amount  of  the  claim  is  decided,  and  a 
warrant  for  payment  of  the  claim  has 
been  issued.”  Thus,  unless  the 
Government  expressly  waives  its 
prohibition  against  early  assignment, 
the  Act  would  bar  payment  of 
indemnification  claims  acquired  from 
an  eligible  individual  by  assignment 
and  submitted  to  the  government  for 
payment.  The  Act  was  intended  to 
protect  the  government  from: 


(i)  The  buying  by  influential  persons 
of  numerous  claims  against  the  federal 
government  and  the  improper  urging  of 
them  upon  governmental  officers; 

(ii)  Possible  multiple  payment  of 
claims,  the  necessity  of  investigating  the 
validity  of  assignments,  and  the 
inability  to  deal  with  the  original 
claimant;  and 

(iii)  The  loss  to  the  government  of 
defenses  to  an  assignor’s  claim  not 
applicable  to  an  assignee. 

Although  in  the  past,  to  encourage 
recall  of  suspended  and  canceled 
pesticides,  the  Government  has  waived 
the  prohibition  against  early  assignment 
provided  certain  conditions  were  met, 
with  the  1988  amendment  of  FIFRA 
sections  15  and  19,  waiver  may  be  less 
appropriate.  Section  15  of  the  Act 
requires  sellers  to  reimburse  their 
purchasers.  Those  purchasers  who  are 
reimbursed  have  not  suffered  losses  by 
reason  of  the  suspension  and 
cancellation  and  therefore  have  no  right 
to  claim  indemnification  under  section 
15  of  the  Act.  The  sellers  will  bear  the 
loss  for  reimbursement  paid.  If  sellers 
provide  advance  written  notification  of 
no  reimbursement,  then  the  purchasers 
may  have  suffered  losses  for  which  they 
could  file  for  indemnification  under 
section  15(A)  of  the  Act.  Of  course, 
claims  filed  under  section  15(a)  of  the 
Act  would  not  be  paid  unless  Congress 
appropriates  funds.  However,  if,  in  such 
a  situation,  the  purchaser  were  to  assign 
his  right  to  indemnification  to  the  seller, 
the  seller  would,  in  effect,  be  avoiding 
the  intent  of  section  15  that  sellers 
absorb  the  loss  for  reimbursements  paid 
to  their  purchasers.  Secondly,  EPA  now 
has  the  authority  under  section  19  to 
require  recall  of  suspended  and 
canceled  pesticides,  therefore,  EPA  does 
not  need  to  take  extraordinary  steps, 
such  as  waiver  of  the  prohibition  against 
early  assignment,  to  encourage 
registrants  to  recall  their  pesticides. 

For  future  suspension  and 
cancellation  actions,  if  EPA  determines 
that  a  recall  is  necessary  under  section 
19(b)  of  the  Act,  the  Government  will 
consider  whether  circumstances  warrant 
waiver  of  the  Act’s  prohibition  against 
early  assignment  and  whether  it  is  in 
the  Government’s  interest.  If  EPA 
notifies  registrants  and  other  potential 
claimants  that  the  Government  may 
waive  the  prohibition  against  early 
assignment,  such  waiver  would  be 
subject  to  limitations.  Namely,  only 
assignments  to  the  person  from  whom 
the  pesticide  was  purchased  in  the 
chain  of  distribution  would  be 
acceptable.  Secondly,  all  assignments 
would  have  to  include  a  statement  that 
any  defenses  the  Government  has 
against  the  assignor  (including  set-off) 


would  be  applicable  to  the  assignee. 
Section  165.234(j)(9)  requires  registrants 
submitting  assigned  claims  to  certify 
that  the  United  States  may  assert  against 
the  assignee  any  defenses,  or  right  of 
set-off  or  counterclaim  applicable 
against  the  person  who  assigned  the 
claim. 

3.  Limitation  on  Amount  of 
Indemnification 

Section  15(c)  of  the  Act  limits  the 
amount  of  indemnification  to  the  cost  of 
the  pesticide  (other  than  the  cost  of 
transportation)  at  the  time  of 
suspension,  not  to  exceed  fair  market 
value.  EPA  has  consistently  interpreted 
this  statutory  limitation  to  cost  of  the 
pesticide  to  mean  that  manufacturers 
and  registrants  can  recover  for  their  own 
inventory  of  suspended  and  canceled 
pesticides  only  production  costs,  which 
include  properly  allocated  overhead. 
Others  can  recover  only  the  purchase 
price,  less  any  sales  tax  or 
transportation.  Any  discounts  received 
must  be  subtracted  from  the  purchase 
price.  Section  165.227  incorporates  this 
interpretation  of  section  15(c). 

Section  165.227(b)  refers  to  a  duty  to 
mitigate  losses.  FIFRA  section  15  directs 
that  owners  of  pesticides  can  recover 
only  for  losses.  If,  after  suspension  or 
cancellation,  an  owner  is  able  to 
lawfully  sell  or  use  the  pesticide,  then 
the  owner  has  the  responsibility  to  make 
a  reasonable  effort  to  do  so  before 
seeking  indemnification  from  the 
government. 

4.  Payment  of  Indemnification 

Section  165.230  describes  the  groups 
of  pesticide  owners  that  may  receive 
indemnity  from  the  Judgment  Fund:  (a) 
Qualified  end  users;  and  (b)  special 
status  sellers.  Persons  who  are  sellers  of 
pesticides  (i.e.,  dealers)  who  also  apply 
pesticides  will  be  treated  as  sellers  only. 
Persons  who  are  applicators  who  only 
sell  the  service  of  applying  registered 
pesticides  without  delivering  any 
unapplied  pesticide  to  any  person  so 
served  will  be  treated  as  an  end-user. 
The  legislative  history  of  the  1988 
amendment  to  section  15  of  the  Act 
indicates  that  Congress  intended  to 
restrict  the  end-users  that  could  be  paid 
from  the  Judgment  Fund  in  such  a 
manner.  In  discussing  subsection  15(b), 
the  Senate  Committee  on  Agriculture, 
Nutrition,  and  Forestry  stated  that  “The 
Committee  intends  to  authorize 
indemnification  for  a  person  who 
owned  the  pesticide  only  for  the 
purpose  of  applying  or  using  it,  and 
does  not  intend  to  authorize 
indemnification  for  a  person  who 
owned  the  pesticide  for  the  purpose  of 
selling  or  applying  it***.  The 
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Committee  intends  to  exclude  persons 
who  sell  the  service  of  applying 
pesticides  from  indemnification  under 
this  subsection.”  S.  Rept.  100-346, 100th 
Cong.  2d  Sess.  67  (May  13, 1988).  Such 
persons,  if  they  are  eligible  under 
section  15(a),  would  receive  payment 
only  if  Congress  makes  a  specific  line 
item  appropriation  of  funds,  just  as 
eligible  registrants,  distributors,  and 
dealers.  Owners  of  suspended  and 
canceled  pesticides  could  fall  in  the 
category  of  both  those  who  are  entitled 
to  payment  from  the  Judgment  Fund, 
and  those  who  will  only  get 
indemnified  if  Congress  provides  a  line 
item  appropriation.  For  example, 
dealers  and  distributors  may  get 
indemnified  because  of  their  status  as  a 
purchaser  owed,  but  not  paid, 
reimbursement  by  an  insolvent  or 
bankrupt  seller  (i.e.,  special  status 
sellers).  The  same  dealers  and 
distributors  may  have  inventory  on 
hand  for  which  they  received  advance 
written  notice  of  no  reimbursement  and 
be  seeking  to  recover  indemnification 
for  these  pesticides. 

5.  Seller’s  Requirement  to  Reimburse 
Purchasers 

In  the  event  of  suspension  and 
cancellation,  section  15(b)  of  FIFRA 
requires  registrants,  wholesalers, 
dealers,  and  distributors,  referred  to  as 
“sellers,”  to  reimburse  purchasers  other 
than  end  users  “for  any  quantity  of  the 
pesticide  that  such  person  cannot  use  or 
resell  as  a  result  of  the  suspension  or 
cancellation***,”  Section  15(b) 
provides  two  options — sellers  must 
provide  advance  written  notification 
that  they  are  not  going  to  reimburse  or 
they  must  reimburse  their  purchasers.  If 
a  seller  does  not  wish  to  reimburse 
purchasers,  he  must  provide  the  written 
notification  at  the  time  of  purchase. 
Section  165.232  incorporates  the 
statutory  requirement  for 
reimbursement  by  sellers. 

In  the  event  of  suspension  and 
cancellation,  sellers  should  notify 
purchasers  on  how  to  present  their 
claims  for  reimbursement.  Such 
notification  could  also  aid  the  sellers  in 
securing  a  thorough  and  prompt  recall 
in  accordance  with  section  19  of  FIFRA. 

Section  15(b)(2)(A)  of  FIFRA  does  not 
specifically  address  whether  people 
who  receive  advance  notice  of  non¬ 
reimbursement  are  themselves  eligible 
for  indemnification  from  the 
government.  However,  section  15(a) 
provides  that  any  owner  of  pesticides 
suffering  losses  by  reason  of  the 
Agency’s  suspension  and  cancellation 
action  may  seek  indemnification. 
Purchasers  who  suffered  losses  by 
reason  of  the  suspension  and 


cancellation,  and  who  were  not 
reimbursed  by  their  seller  because  of  the 
advance  written  notice,  would  seem  to 
fall  within  the  scope  of  section  15(a). 
EPA  therefore  considers  that  such 
purchasers  can  file  indemnification 
claims  and,  if  eligible,  may  be 
indemnified  through  a  line  item 
appropriation. 

6.  Procedures  for  Submission  of  Claims 

Section  165.234  of  the  proposed  rule 
sets  forth  a  list  of  items  whicn  must  be 
supplied  by  claimants,  including  a 
completed  claim  form,  proof  of 
ownership  and  cost,  and  certification  of 
the  claim. 

a.  Proof  of  cost.  Claimants  must 
submit  documentary  evidence,  such  as 
purchase  receipts  or  invoices, 
supporting  the  claimed  cost  of  the 
pesticide.  Manufacturers,  registrants, 
distributors,  and  any  other  claimants 
that  normally  maintain  business  records 
are  permitted  to  verify  the  contents  of 
the  claim  by  submitting  an  independent 
auditor’s  or  accountant’s  report  or 
schedule.  Each  element  of  tbe  claim, 
such  as  cost  per  unit  of  pesticide  or 
quantity  of  pesticide  owned  at  the  time 
of  suspension,  must  be  reviewed  and 
independently  determined  by  the 
auditor  or  accountant  to  be  valid  if 
verification  for  the  complete  contents  of 
the  claim  is  being  provided  through  the 
report  or  statement.  If  the  independent 
review  is  being  conducted  for  only  one 
element  of  the  claim,  such  as  a 
manufacturer’s  cost  of  production  per 
unit  of  pesticide,  supporting 
documentation  must  be  submitted  for 
all  other  elements  of  the  claim.  EPA 
retains  the  right  to  request  submission 
of  the  information  that  formed  the  basis 
for  the  audits  or  reports  in  order  to 
verify  the  validity  of  the  information 
submitted. 

Often  the  evidence  submitted  on 
proof  of  cost  will  also  serve  to  verify 
ownership  on  date  of  suspension. 

b.  Proof  of  status.  Under  §  165.234(f), 
a  person  who  qualifies  both  as  (i)  an  end 
user,  or  a  special  status  seller,  and  (ii) 

a  seller  or  applicator,  must  separate  the 
quantities  of  pesticides  according  to  the 
appropriate  category,  and  file  claims  for 
the  end  user  or  special  status  seller  and 
the  seller  or  applicator  category 
separately.  End  users  and  special  status 
sellers  must  certify  to  their  eligibility  for 
payment  from  the  Judgment  Fund. 

Under  section  15(b)(2)(B),  dealers  or 
distributors  are  entitled  to 
indemnification  from  the  Judgment 
Fund  if  they  are  unable  to  obtain 
reimbursement  due  to  the  bankruptcy  or 
insolvency  of  their  seller.  Further, 
section  15(b)(2)(B)(iv)  provides  that 
payment  from  the  Judgment  Fund  is 


appropriate  where  a  bankrupt  or 
insolvent  seller  “is  and  will  continue  to 
be  unable  to  provide  reimbursement.” 
EPA  considered  what  evidence  would 
be  necessary  for  a  claimant  to  be  able  to 
show  that  its  bankrupt  or  insolvent 
seller  continues  “to  be  unable  to 
provide  reimbursement.”  EPA 
concluded  that  dealers  or  distributors 
must  provide  evidence  of  their  attempt 
to  recover  through  bankruptcy  or 
insolvency  proceedings  before  they  are 
entitled  to  payment  from  the  Judgment 
Fund. 

If  a  seller  is  bankrupt,  the  dealer  or 
distributor  can  seek  to  recover  through 
the  bankruptcy  proceedings  as  a 
creditor.  If  the  dealer  or  distributor 
cannot  recover  cost  completely,  then  it 
may  have  a  claim  for  indemnification. 
Since  bankruptcy  proceedings  may 
continue  several  years  before  resolution, 
the  dealer  or  distributor  can  file  a  claim 
with  EPA  while  pursuing  relief  through 
bankruptcy  proceedings.  Accordingly, 

§  165.234(f)(2)(iii)  requires  that  the 
claimant  provide  evidence  of 
participation  in  bankruptcy 
proceedings,  such  as  a  copy  of  the  proof 
of  claim,  and,  at  termination  of  the 
proceedings,  evidence  of  the 
distribution. 

Insolvency  usually  means  that  the 
aggregate  of  the  debtor’s  property,  at  a 
fair  market  value,  is  not  sufficient  to  pay 
debts.  (See,  e.g.,  the  Bankruptcy  Act,  11 
U.S.C.  101).  However,  because  the 
definition  varies  from  state  to  state,  the 
rule  does  not  set  out  a  particular 
definition  for  insolvency.  Note  that  a 
person  could  be  in  bankruptcy 
proceedings,  but  not  be  insolvent.  A 
person  may  file  an  indemnification 
claim  with  EPA  while  seeking  relief 
through  insolvency  proceedings. 

Section  165.234(f)(2)(ii)  requires  the 
claimant  seeking  indemnification  due  to 
the  seller’s  insolvency  to  submit 
evidence  of  the  seller’s  insolvency  such 
as  a  court  order  declaring  the  seller 
insolvent,  a  judgment  against  the  seller 
and  evidence  that  the  claimant  has  been 
unable  to  recover,  or  some  other 
documentation  showing  the  seller’s 
insolvency.  EPA  considered  allowing 
claimants  to  prove  their  seller’s 
insolvency  by  providing  copies  of  the 
seller’s  financial  records  that  establish 
the  insolvency.  EPA  decided  not  to 
propose  this  alternative,  however, 
because  the  Agency  does  not  have  the 
resources  to  make  insolvency 
determinations  and  because  the  burden 
of  proving  insolvency  should  be  on  the 
claimant.  EPA  solicits  comments  on 
what  other  evidence  could  be  submitted 
to  demonstrate  the  seller’s  insolvency. 

If  a  dealer  or  distributor  cannot 
provide  sufficient  proof  of  his  seller’s 
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bankruptcy  or  insolvency,  the 
indemnification  claim  could  be 
processed  under  section  15(a)  instead  of 
for  payment  from  the  Judgment  Fund 
under  section  15(b). 

c.  Confidential  business  information 
(CBI).  In  §  165.234(i)  the  Agency  is 
proposing  that  claimants  be  required  to 
substantiate  any  claims  of 
confidentiality  asserted  for  information 
submitted  through  the  claim  form  at  the 
time  they  assert  the  CBI  claim.  Section 
165.234(0  sets  out  the  procedures  for 
substantiating  confidentiality  claims. 
EPA  may  need  to  disclose  this 
information  to  contractors,  and  must  be 
able  to  provide  information  in  the  claim 
to  the  other  Federal  agencies  involved 
in  processing  indemnification  claims, 
including  the  Department  of  Justice  and 
the  General  Accounting  Office  (GAO).  In 
processing  claims  for  payment  from  the 
Judgment  Fund,  EPA  reviews  the  claim 
to  determine  whether  claimant  meets 
the  statutory  eligibility  requirements 
and  has  provided  adequate 
documentation  for  the  amount  claimed; 
then  EPA  certifies  the  claim  to  the 
Department  of  Justice.  The  Department 
of  Justice  reviews  the  claim,  then 
certifies  the  claim  to  the  GAO  for 
payment  from  the  Judgment  Fund. 
Processing  claims  with  CBI  is 
administratively  cumbersome  and  time 
consuming.  So  that  claims  can  be 
handled  as  expeditiously  as  possible, 
EPA  will  need  to  know  at  the  time  the 
claim  is  submitted  what  information,  if 
any,  may  be  subject  to  claims  for 
confidential  treatment. 

d.  Certification  of  claim  form.  In 
submitting  a  claim  to  the  government 
for  money,  claimants  must  certify  that 
all  statements  made  and  information 
provided  are  true  and  correct. 
Additionally,  in  signing  the  claim, 
among  other  things,  a  claimant  attests 
that  it  has  received  no  other  payment  for 
the  cost  of  the  pesticides  for  which 
indemnification  is  sought,  that 
acceptance  by  the  claimant  of  any 
payment  made  by  the  Federal 
government  constitutes  full  satisfaction 
and  final  settlement  of  the  claim,  and 
that  a  claimant  filing  as  an  end  user  or 
special  status  seller  meets  the  criteria 
for  those  categories.  Claimants  may  be 
liable  for  civil  and  criminal  penalties  for 
any  false  statements  in  the  claim  as 
provided  in  31  U.S.C.  3729  and  18 
U.S.C.  287, 1001. 

VI.  Economic  Analysis 

EPA  has  evaluated  the  potential  costs 
to  registrants,  distributors  and  dealers  of 
suspended  and  canceled  pesticides 
resulting  from  the  recall  of  the  pesticide. 
EPA’s  complete  economic  analysis  is 


available  in  the  public  docket  for  this 
proposed  rule  (OPP-190000). 

VII.  Rulemaking  Record 

EPA  has  established  a  docket  of  this 
rulemaking  (Docket  control  number 
OPP-190000).  This  record  presently 
contains  the  following  information: 

1.  Current  rule 

2.  Proposed  rule. 

3.  The  economic  analysis  of  this 
proposed  rule. 

4.  A  compilation  of  documents 
concerning  participation  of  holders  in 
EPA’s  disposal  program. 

As  comments  are  received  on  this 
proposed  rule  they  will  be  added  to  this 
record.  In  addition,  upon  publication, 
the  fine!  rule  will  be  added  to  this 
record.  A  public  version  of  this  record 
is  available  for  review  and  copying  from 
8  a.m.  to  4  p.m.,  Monday  through 
Friday,  except  holidays,  in  the  Public 
Docket  and  Freedom  of  Information 
Section,  Rm.  246,  Crystal  Mall  #2, 1921 
Jefferson  Davis  Hwy.,  Arlington,  VA. 

VIII.  Statutory  Review 

A.  U.S.  Department  of  Agriculture 

As  required  by  FIFRA  section  25(a),  a 
copy  of  this  proposed  rule  was  provided 
to  the  Secretary  of  Agriculture.  On 
February  21, 1992,  Nancy  N.  Ragsdale, 
Director,  National  Agricultural  Pesticide 
Impact  Assessment  Program,  provided 
written  comments  on  behalf  of  the 
Secretary.  Following  is  a  summary  of 
the  comments,  together  with  the 
Agency’s  response. 

Comment  1:  If  the  recall  plan  does  not 
work,  through  no  fault  of  the  registrant, 
EPA  should  take  direct  action  on  those 
who  do  comply  rather  than  reevaluate 
the  plan. 

Response:  Under  section  19  of  FIFRA, 
only  registrants  can  be  compelled  to 
comply  with  a  voluntary  recall.  Other 
persons  (dealers  and  distributors)  may 
be  required  to  participate  in  a  recall 
only  if  the  Agency requires  a  mandatory 
recall  by  regulation.  There  is  no 
requirement  that  holders  who  are 
endusers  participate  in  a  recall.  EPA 
expects  that,  given  a  reasonable 
opportunity  to  return  a  canceled  and 
suspended  pesticide  to  the  registrant, 
most  holders  would  be  anxious  to 
participate  in  a  recall  rather  than  bear 
the  costs  of  disposing  of  the  pesticide 
themselves.  The  fact  that  a  voluntary 
recall  is  not  working  is  reason  enough 
for  EPA  to  review  the  recall  plan  to  see 
if  modifications  are  necessary  or  if  a 
mandatory  recall  is  necessary. 

Comment  2:  The  following  statement 
is  unclear.  USDA  recommends  that  it  be 
rephrased. 

The  statutory  requirement  for  rulemaking 
for  a  mandatory  recall  action  may  make  it 


difficult  for  a  mandatory  recall  to  be 
conducted  within  a  reasonable  timeframe, 
there  are  other  factors  that  mitigate  this 
effect. 

Response :  EPA  agree  with  USDA’s 
comment.  EPA  proposes  that  the  last 
two  sentences  of  the  paragraph  in 
question  be  deleted  and  the  following 
language  be  inserted. 

Because  the  pesticides  have  been 
suspended  and  canceled  for  risk  reasons,  the 
length  of  time  to  conclude  the  cancellation 
and  rulemaking  for  a  mandatory  recall  makes 
it  necessary  to  conduct  the  recall  as  swiftly 
as  possible  in  order  to  consolidate  and  safely 
store  the  stocks  of  the  pesticide.  The  notice 
given  the  affected  community  through  the 
rulemaking  process  allows  those  persons 
responsible  for  conducting  the  recall 
sufficient  time  to  plan  their  recall  lactivities; 
thus  six  months  after  the  regulation  is 
effective  is  a  reasonable  time  for  conducting 
the  recall. 

,  Comment  3:  USDA  proposed  that  the 
following  sentence  in  the  preamble 
reading:  "In  those  instances  where 
persons  subject  to  the  recall  regulation 
other  than  the  registrant  provide 
transportation  for  a  holder,  such  persons 
may  seek  reimbursement  of 
transportation  costs  from  the 
registrant.”,  be  clarified  to  conform  with 
§  165.188(b)(5)  to  indicate  the 
circumstances  under  which  a  holder 
subject  to  recall  may  expect 
reimbursement  by  the  registrant.  The 
registrant  should  not  be  held 
responsible  for  the  cost  of  transportation 
performed  by  a  third  party  unless  such 
transportation  has  been  authorized  by 
the  registrant. 

Response:  EPA  agrees  with  the 
comment  and  will  revise  the  sentence  to 
read: 

In  those  instances  where  persons  subject  to 
the  recall  regulation  other  than  the  registrant 
provide  transportation  for  a  holder,  as 
specified  in  the  registrant’s  recall  plan,  such 
persons  may  seek  reimbursement  of 
transportation  costs  from  the  registrant. 

Comment  4:  Please  clarify  the 
following  sentence  in  the  preamble  to 
indicate  whether  “(upon  request)”  refers 
to  a  request  for  payment  or  a  request  for 
the  provision  of  transportation: 
"Requiring  registrants  to  pay  for 
transportation  (upon  request)  should 
make  the  recall  more  effective...”. 

Response:  The  sentence  in  question 
has  been  amended  to  read:  “Requiring 
registrants  to  provide  for  transportation 
at  no  cost  to  holders  (when  requested  to 
provide  transportation)  should  make  the 
recall  more  effective  in  achieving  return 
of  all  stocks.” 

Comment  5:  With  regard  to 
applicability  of  EPCRA,  42  U.S.C. 

11002,  the  Agency  should  bear  in  mind 
the  chemicals  are  no  more  hazardous 
after  being  canceled/suspended  than 
they  were  prior  to  this  action. 
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Response:  EPA  agree  with  USDA's 
statement  regarding  the  relative  hazard 
of  a  pesticide.  This  section  is  intended 
to  address  a  finding  that  facilities  were 
sometimes  unaware  of  their 
responsibilities  under  EPCRA.  Whether 
a  pesticide  is  suspended  and  canceled 
has  no  bearing  on  a  facility’s 
responsibility  to  report.  EPA  have 
revised  the  preamble  to  clarify  this. 

Comment  6:  USDA  questions  whether 
it  is  appropriate  for  an  agency  to 
“strongly  discourage”  a  legal  use  such 
as  export  of  a  suspended  and  canceled 
pesticide,  especially  when  the  statute 
makes  explicit  the  circumstances  under 
which  such  exports  are  permitted.  The 
statement  appears  to  be  intimidating 
and  thus  diminishes  the  ability  of  a 
registrant  to  mitigate  the  cost  of  the 
recall. 

Response:  The  statement  in  question 
reflects  the  Agency’s  policy  regarding 
the  export  of  suspended  and  canceled 
pesticides  to  foreign  countries.  EPA  has 
encountered  situations  where 
suspended  and  canceled  pesticides  were 
being  exported  without  the  foreign 
government’s  knowledge  and  in  some 
cases  in  violation  of  that  country’s  laws. 
In  addition,  if  a  pesticide  was  not 
produced  solely  for  export,  it  may  be 
illegal  to  export  the  product.  We  are  not 
telling  registrants  they  cannot  export 
suspended  and  canceled  pesticides,  just 
that  there  are  alternatives  and  that  all 
exports  will  be  closely  scrutinized.  We 
have  deleted  this  sentence  and  revised 
the  preamble  to  read:  “If  a  registrant 
wishes  to  export  a  suspended  and 
canceled  pesticide,  he  should  be 
advised  that  any  export  must  be  in 
compliance  with  section  17  of  FI  FRA, 
the  Agency’s  export  policy  and  the 
terms  and  conditions  of  the  cancellation 
notice.  Such  exporters  will  be  closely 
scrutinized  by  the  Agency.” 

Comment  7:  A  suggested  format  could 
help  registrants  provide  EPA  the  needed 
information  in  a  form  that  is  consistent 
and  easy  to  follow.  However,  this  format 
should  not  be  a  requirement. 

Response:  The  Agency  did  not  require 
a  specified  reporting  format  in  order  to 
allow  the  registrant  some  latitude  in 
devising  an  accountability  system 
which  best  suited  their  needs.  We  can 
see  the  utility  of  a  suggested  reporting 
format.  A  suggested  reporting  format 
would  certainly  make  it  easier  for  the 
Agency  to  manipulate  and  utilize  the 
information.  The  preamble  will  be 
revised  to  ask  for  comment  on  the 
advisability  of  a  suggested  reporting 
format. 

Comment  8:  It  should  be  made  clear 
what  the  responsibility  of  the  registrant 
is,  if  asked  to  modify  a  plan  which  has 


been  previously  approved  by  the 
Agency. 

Response:  Modifications  in  a  storage 
and  disposal  plan  requested  by  EPA 
must  be  reflected  in  die  updated  plan 
submitted  with  a  reimbursement  claim. 
Failure  to  modify  the  plan  may  result  in 
a  denial  of  the  reimbursement  claim. 

The  preamble  will  be  amended  by 
adding  the  following: 

These  modifications  must  be  reflected  in 
the  updated  plan  submitted  with  a  claim  for 
reimbursement  of  storage  costs.  Failure  to 
modify  the  plan  may  result  in  a  denial  of  the 
reimbursement  claim. 

Comment  9:  USDA  recommends  that 
the  following  sentence,  “If  there  are 
facilities  with  appropriate  permits  to 
dispose  of  the  recalled  pesticides, 
registrants  would  not  be  eligible  for 
storage  costs.”,  in  the  preamble  be 
revised  to  read:  “If  there  are  facilities 
within  reasonable  distance  with 
appropriate  capacity  and  permits  to 
immediately  dispose  of  the  recalled 
pesticides,  registrants  would  not  be 
eligible  for  storage  costs.” 

Response:  The  preamble  will  be 
amended  to  reflect  the  issue  of  adequate 
capacity  at  a  disposal  facility.  The 
Agency  always  intended  for  lack  of 
capacity  at  a  permitted  facility  to  be  a 
valid  reason  for  continued  storage.  EPA 
is,  however,  unwilling  to  add  a 
provision  that  a  disposal  facility  be 
within  reasonable  distance  to  a  storage 
facility.  Registrants,  if  so  inclined,  could 
claim  that  any  facility  is  not  within  a 
reasonable  distance.  Additionally,  there 
may  be  only  one  facility  in  the  country 
permitted  to  dispose  of  a  given 
chemical.  Provided  the  facility  has 
sufficient  capacity,  the  registrant  should 
dispose  of  the  product  since  he  has  no 
other  options  for  disposition  of  the 
pesticide. 

Comment  10:  USDA  recommends  that 
the  following  statement  in  the  preamble 
and  §  165.230(a)(2)  betdarified  to 
indicate  that  applicators  who  sell  the 
pesticides  they  apply  but  do  not  deliver 
unapplied  pesticides  to  any  person  so 
served  will  be  treated  as  an  end-user. 

EPA  is  proposing  that  applicators  who  sell 
the  pesticide  in  addition  to  the  service  of 
applying  the  pesticide  are  not  end-users  that 
may  receive  indemnification  from  the 
judgement  Fund. 

Response:  The  second  sentence  under 
Payment  of  Indemnification  will  be 
deleted  and  the  following  text  will  be 
inserted: 

Persons  who  are  sellers  of  pesticides  (i.e., 
dealers)  who  also  apply  pesticides  will  be 
treated  as  sellers  only.  Persons  who  are 
applicators  who  only  sell  the  service  of 
applying  registered  pesticides  without 
delivering  any  unapplied  pesticide  to  any 
person  so  served  will  be  treated  as  an  end- 
user.  The  legislative  history  of  the***. 


Comment  11:  In  §  165.234(h),  the 
requirement  that  an  independent 
auditor  or  certified  accountant  verify 
claims  is  an  unnecessary  burden  on  the 
company  or  organization.  Since  the 
reimbursement  of  storage  costs  section 
does  not  include  such  a  stipulation,  it 
should  not  be  included  in  die 
indemnification  section. 

Response :  The  intent  of  the  regulation 
is  to  allow  an  independent  auditor  or 
certified  accountant  to  verify  claims  in 
lieu  of  the  claimant  submitting  all 
documentation  to  the  Agency.  This 
option  is  intended  to  lessen  the  burden 
on  the  registrant  and  speed  processing 
of  the  claims  by  EPA.  The  first  sentence 
under  §  165.234(h)  will  be  amended  to 
read:  "In  lieu  of  submitting  all 
documentation  to  EPA,  a  person  who 
normally  maintains  business  records 
may  consolidate  the  supporting 
information***.”  EPA  does  not  feel  it  is 
necessary  for  the  storage  cost 
reimbursement  section  to  be  consistent 
with  the  indemnification  section  in  this 
particular  case. 

Comment  12:  What  would  EPA’s 
course  of  action  be  if  a  holder  did  not 
hear  about  the  recall  and  had  material 
after  the  recall  period  had  ended? 

Response:  The  proposed  rule  requires 
the  registrant  and  others  conducting  a 
recall  to  take  steps  to  try  to  reach  every 
holder.  Based  on  EPA’s  experience  in 
conducting  disposal  programs,  it  is 
likely  that  there  will  be  holders  who  do 
not  hear  about  the  recall  until  the  recall 
is  completed.  The  holder  then  has  two 
options  in  this  situation:  (1)  Contact  the 
registrant  and  see  if  the  registrant  would 
take  the  product  off  their  hands,  or  (2) 
dispose  of  the  product  himself. 

Comment  13:  A  timeframe  of  20  days 
is  an  unreasonably  short  time  for  a 
registrant  to  contact  customers  and 
determine  if  stocks  are  held.  A 
timeframe  of  45-60  days  is  more 
reasonable.  A  timeframe  of  10  days  is 
unreasonable.  The  purpose  of  the  recall 
is  to  eliminate  the  material  from  use  and 
to  have  it  under  control.  The  process 
does  not  have  to  be  completed  in  a  short 
timeframe. 

Response:  EPA  agrees  that  the 
timeframes  are  very  tight.  However,  the 
timeframes  were  purposely  kept  tight 
for  a  number  of  reasons.  The  timeframes 
for  conducting  a  mandatory  recall  create 
an  incentive  for  the  registrant  to 
conduct  a  voluntary  recall.  The  Agency 
fully  anticipates  using  voluntary  recall 
provisions  for  most  situations  and 
requiring  mandatory  recalls  only  as 
necessary.  In  addition,  a  mandatory 
recall  doesn’t  occur  until  after 
cancellation  proceedings  are  complete. 
By  the  time  mandatory  recalls  occur,  the 
Agency  believes  there  is  a  need  for 
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completing  the  recall  given  the  length  of 
time  such  products  have  been  in 
storage.  The  Agency  is  very  concerned 
that  the  suspended  and  canceled 
pesticide  get  into  the  hands  of  the 
persons  who  have  the  technical 
knowledge  and  capability  to  safely 
handle  and  store  the  pesticide  as  soon 
as  possible.  Finally,  tne  registrants  have 
ample  notice  of  the  Agency’s  intentions 
to  conduct  a  mandatory  recall  for  a 
particular  pesticide,  since  the  Agency 
must  go  through  notice  and  comment 
rulemaking  to  conduct  a  mandatory 
recall  and  therefore  have  sufficient 
opportunity  to  prepare  for  a  recall. 

Comment  14:  USDA  was  unable  to 
find  in  the  summary  of  the  RIA  any 
allocation  for  the  cost  of  the  seller’s 
reimbursement  to  purchasers  of  the  cost 
of  recalled  pesticides;  nonindemnifiable 
sales  taxes  and  delivery  costs; 
unreimburseable  cost  of  storage  of  the 
registrant’s  inventory;  costs  incurred  in 
the  acquisition  of  transportation  and 
storage  permits;  transportation  of 
recalled  pesticides  to  storage  and/or 
disposal  facilities;  repackaging  costs;  the 
cleanup  of  spills;  remediation  of  site 
contamination;  the  shortfall  under  50 
percent  and  25  percent  reimbursement 
schedules;  disposal  costs;  registrant’s 
loss  of  revenue;  and  increased 
agricultural  production  costs. 

Response:  The  cost  of  a  seller’s 
reimbursement  to  purchasers  of  the  cost 
of  recalled  pesticides  is  required  by 
FIFRA  section  15(b)(2)  and  therefore  not 
attributable  to  the  rule.  The  cost  of 
nonindemnifiable  sales  taxes  may  be 
subject  to  consideration  in  the  RIA; 
however  delivery  costs  are  excluded  by 
statute  from  indemnification.  The 
statute  only  provides  for  recalled 
pesticides,  stocks  that  are  under  the 
registrant’s  control  are  not  defined  as 
recalled  pesticides  and  not  subject  to 
reimbursement.  The  rule  does  not 
require  that  recalled  pesticides  be 
handled  as  hazardous  wastes,  and 
therefore  does  not  require  the 
acquisition  of  transportation  and  storage 
permits,  except  when  the  holder  (or 
registrant)  decides  that  it  is  a  waste; 
then  the  RCRA  RIA  would  cover  this. 
The  costs  of  transportation  to  a  storage 
facility  have  always  been  paid  by  the 
registrant  and  are  not  new  or  extra  costs. 
There  is  no  requirement  that  disposal  be 
undertaken  and  therefore  costs  of 
transportation  to  a  disposal  facility  are 
not  attributable  to  the  rule.  Repackaging 
costs  at  the  user  level  are  incurred  only 
when  the  container  is  leaking  or 
damaged,  are  part  of  the  costs  of 
shipping  in  accordance  with  DOT 
specifications  and  therefore  should  be 
considered  as  a  cost  under  the  DOT 
regulations.  The  costs  of  cleanup  of 


spills  and  remediation  of  site 
contamination  are  not  requirements  of 
this  rule,  and  therefore  not  attributable 
to  this  rule.  The  cost  of  the  shortfall 
under  50  percent  and  25  percent 
reimbursement  schedules  are  statutory, 
and  therefore  not  subject  to 
consideration  under  die  RIA.  The  costs 
associated  with  the  registrant’s  loss  of 
revenue  and  increased  agricultural 
production  costs  are  part  of  the  costs 
associated  with  suspension  and 
cancellation  of  a  pesticide  and  not  a 
subject  of  this  rule. 

B.  Congressional  Committees 

As  required  by  FIFRA  section  25(a),  a 
copy  of  this  proposed  rule  was  provided 
to  the  Committee  on  Agriculture, 
Nutrition  and  Forestry  of  the  U.S. 

Senate  and  the  Committee  on 
Agriculture  of  the  U.S.  House  of 
Representatives.  No  comments  were 
received. 

C.  Scientific  Advisory  Panel 

Pursuant  to  FIFRA  section  25(d),  a 
copy  of  the  proposed  rule  was  provided 
to  the  Scientific  Advisory  Panel  (SAP). 
The  SAP  waived  formal  review  of  the 
proposed  rule. 

IX.  Other  Regulatory  Requirements 


Under  Executive  Order  12291,  EPA 
must  judge  whether  a  rule  is  “major” 
and  therefore  requires  a  Regulatory 
Impact  Analysis.  EPA  has  determined 
that  this  proposed  rule  .is  not  a  “major” 
rule  because  it  will  not  have  an  effect  on 
the  economy  of  $100  million  or  more, 
and  will  not  have  a  significant  effect  on 
competition,  costs,  or  prices. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
[5  U.S.C.  605(b)],  EPA  has  determined 
that  this  proposed  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  businesses.  In  the 
instances  where  a  small  business  may 
hold  a  registration  for  a  suspended  and 
canceled  pesticide,  the  distribution  of 
the  pesticide  is  usually  limited  and  the 
costs  of  recalling  the  pesticide  are  less. 
In  most  cases,  small  businesses  are 
distributors  of  pesticides  produced  by 
larger  companies  and  may  therefore 
pass  the  recalled  pesticide  to  the 
registrant  for  storage  and  management. 

C.  Paperwork  Reduction  Act 

This  proposed  rule  and  associated 
information  collection  request  (ICR) 
amend  a  previously  approved  ICR  (OMB 
Clearance  No.  2070-0110)  and  imposes 
additional  burden  hours  as  a  result.  The 
information  collection  requirements  in 
this  proposed  rule  have  been  submitted 


for  approval  to  the  Office  of 
Management  and  Budget(OMB)  under 
the  Paperwork  Reduction  Act,  40  U.S.C. 
3501  et  seq.  An  Information  Collection 
Request  document  has  been  prepared  by 
EPA  (ICR  No.  1520.01)  and  a  copy  may 
be  obtained  from  Chief,  Information 
Policy  Branch,  PM-223,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460. 

Public  reporting  burden  for  collection 
of  information  under  this  proposed  rule 
is  estimated  to  average  287  hours  per 
response,  including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Chief,  Information  Policy  Branch,  PM- 
223,  U.S.  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 

DC  20460;  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503,  marked 
“Attention:  Desk  Officer  for  EPA.” 

List  of  Subjects  in  40  CFR  Part  165 

Environmental  protection,  Pesticides, 
Pesticide  management,  Indemnification, 
Reimbursement,  Reporting  and 
recordkeeping  requirements. 

Dated:  April  21, 1993. 

Carol  M.  Browner, 

Administrator. 

Therefore  it  is  proposed  that  40  CFR 
chapter  I,  subchapter  E,  part  165  be 
amended  as  follows: 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  136q  and  136w. 

2.  The  table  of  contents  for  part  165 
is  revised,  to  read  as  follows: 

PART  165— REGULATIONS  FOR  THE 
ACCEPTANCE  OF  CERTAIN 
PESTICIDES  AND  RECOMMENDED 
PROCEDURES  FOR  THE  DISPOSAL 
AND  STORAGE  OF  PESTICIDES  AND 
PESTICIDES  CONTAINERS 


Sec. 

165.1  Authorization  and  scope. 

165.3  Definitions. 

165.5  Acceptable  pesticides. 

165.7  Request  for  acceptance 

165.8  Delivery. 

165.10  Disposal 

165.11  Recommended  procedures  for  the 
disposal  of  pesticides. 

165.12  Procedures  not  recommended. 
165.14  Recommended  procedures  for  the 

disposal  of  pesticide  containers  and 
residues. 


A.  Executive  Order  12291 


Subpart  A— General 
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Sec. 

165.16  Recommended  procedures  and 
criteria  for  storage  of  pesticides  and 
pesticide  containers. 

165.18  Procedures  for  disposal  and  storage 
of  pesticide-related  wastes. 

Subparts  B — H  [Reserved] 

Subpart  I— Voluntary  Recall  Plana 

165.160  Scope. 

165.161  Applicability. 

165.163  Definitions. 

165.165  Submission  procedures. 

165.167  Contents  of  voluntary  recall  plan. 
165.170  Approval  of  the  recall  plan. 

165.172  Recorkeeping. 

165.174  Reporting. 

165.176  Enforcement. 

Subpart  J — Mandatory  Recalls 

165.180  Scope. 

165.181  Applicability. 

165.183  Definitions 

165.186  When  a  mandatory  recall  will  be 
required. 

165.188  Initiation  of  the  recall. 

165.190  Requirements  of  the  recall. 

165.192  Recordkeeping. 

165.194  Reporting. 

165.196  Enforcement. 

165.198  Pesticides  subject  to  mandatory 
recall.  [Reserved] 

Subpart  K— Storage  And  Disposal  Plans; 
Reimbursement  Of  Storage  Costs 

165.200  Scope  and  applicability. 

165.203  Definitions. 

165.205  Submission  of  storage  and  disposal 
plan. 

165.207  Criteria  for  the  evaluation  of 
storage  and  isposal  plans. 

165.208  Contents  of  storage  and  disposal 
plans. 

165.210  Agency  action. 

165.212  Reimbursement  of  storage  costs. 
165.214  Procedures  for  submission  of 
storage  reimbursement  claims. 

165.216  Additional  requirements  for  25- 
percent  reimbursement  claims. 

165.217  Final  Agency  decision. 

165.218  Recordkeeping. 

Subpart  L — Indemnification 

165.220  General. 

165.223  Definitions. 

165.225  Eligibility  criteria. 

165.227  Limitations  on  amount  of 
indemnification. 

165.230  Payment  of  Indemnification. 
165.232  Seller's  requirement  to  reimburse. 
165.234  Procedures  for  submission  of 
claims. 

165.236  Agency  review  of  claim. 

Subpart  A — General 

3.  Part  165  is  amended  by 
redesignating  existing  §§  165.1  through 
165.11  (subparts  A  through  D)  as 
subpart  A  and  by  renumbering  those 
sections  as  follows: 


Old  section 

New  section 

165.1 . 

165.3 

165.2 . 

165.1 

Old  section 

New  section 

165.3 . * . 

165.5 

165.4 . 

165.7 

165.5 . 

165.8 

165.6 . 

165.10 

165.7 . 

165.12 

165.8 . 

165.11 

165.9 . 

165.14 

165.10 . 

165.16 

165.11  . 

165.18 

Subparts  B — H  [Reserved] 

4.  By  reserving  subparts  B  through  D 
and  by  adding  and  reserving  subparts  E 
through  H. 

9165.1  [Amended] 

5.  In  newly  designated  §  165.1, 
paragraph  (a),  by  changing  the  reference 
“§  165.8(a)(6)”  to  read  “paragraph  (a)(6) 
of  this  section”  and  in  paragraph  (d)  by 
changing  the  reference  “§  165.10(a)”  to 
read  “§  165.16(a).” 

9165.3  [Amended] 

6.  In  newly  designated  §  165.3, 
paragraph  (d),  by  changing  the  reference 
“§  165.10”  to  read  “§  165.16.” 

7.  By  revising  newly  designated 
§  165.5,  to  read  as  follows: 

9 165.5  Acceptable  pesticides. 

(a)  This  subpart  applies  only  to  those 
pesticides  that  were  suspended  and 
subsequently  canceled  under  section 
6(c)  of  the  Act  before  December  24, 

1988. 

(b)  The  Administrator  will  accept  for 
safe  disposal  only  those  pesticides 
identified  in  paragraph  (a)  of  this 
section,  the  registrations  of  which  have 
been  canceled,  after  first  having  been 
suspended  to  prevent  an  imminent 
hazard  during  the  time  required  for 
cancellation  proceedings  as  specified  in 
section  6(c)  of  the  Act.  No  other 
pesticides  will  be  accepted  pursuant  to 
section  19(a)  of  the  Act  (prior  to 
amendment  in  1988),  and  nothing 
herein  shall  obligate  the  Federal 
Government  to  own  or  operate  any 
disposal  facility. 

9 165.10  [Amended] 

8.  In  newly  designated  §  165.10  by 
revising  the  phrase  “in  subparts  A  and 
C  of  this  part”  to  read  “  in  subpart  A 
of  this  part.” 

9165.11  [Amended] 

9.  In  newly  designated  §  165.11  by 
amending  paragraphs  (a)(5),  (b)(5),  and 

(c)(3)  by  changing  the  references  to 

“§  165.10”  to  read  “§  165.16”  and  in 
paragraphs  (b)(6)  and  (c)(1)  by  changing 
the  references  to  to  "§  165.8(a)(6)”  and 
“S  165.8(a)(4)”,  respectively,  to  read 
“§  165.11(a)(6)”  and  “§  165.11(a)(4),” 
respectively. 


9165.14  [Amended] 

10.  In  newly  designated  §  165.14, 
paragraphs  (a)  and  (d),  by  changing  the 
reference  "§  165.8(a)”  and  “§  165.8”, 
respectively,  to  “§  165.11(a)”  and 

“§  165.11”  respectively. 

9165.18  [Amended] 

11.  In  newly  designated  §  165.18, 
paragraph  (a),  by  revising  the  phrase 

“§  165.7  and  §  165.8”  to  read  “§§  165.11 
and  165.12”  and  by  amending 
paragraph  (b)  by  changing  the  reference 
“§  165.10”  to  read  “§  165.16.” 

12.  By  adding  new  subparts  I,  J,  K, 
and  L,  to  read  as  follows: 

Subpart  I  —  Voluntary  Recall  Plans 

9165.160  Scope. 

This  subpart  describes  the  procedures 
EPA  will  use  in  requesting  and 
approving  a  voluntary  recall  plan  under 
section  19(b)(2)  of  the  Act  for  pesticides 
that  have  been  suspended  and 
subsequently  canceled  under  section  6. 
The  subpart  sets  out  the  elements  of  a 
voluntary  recall  plan  that  must  be 
addressed  for  EPA  to  determine  whether 
the  plan  is  adequate  to  protect  health 
and  the  environment,  the  consequences 
of  failure  to  submit  a  plan  and  the 
consequences  of  failure  to  adhere  to  the 
plan  after  the  Administrator  orders  the 
plan  carried  out. 

9165.161  Applicability. 

This  subpart  applies  to  each  registrant 
of  a  suspended  and  canceled  pesticide 
if  the  Administrator  finds  that  a 
voluntary  recall  by  the  registrant  and 
others  in  the  chain  of  distribution  of  the 
suspended  and  canceled  pesticide  may 
be  as  safe  and  effective  as  a  mandatory 
recall.  Where  specified,  this  subpart 
applies  to  the  registrant’s  own  inventory 
of  suspended  and  canceled  pesticides  as 
well  as  to  the  recalled  pesticides. 

9165.163  Definitions. 

Terms  used  in  this  subpart  shall  have 
the  meanings  set  forth  in  the  Act.  In 
addition,  the  following  terms  are 
defined  for  the  purposes  of  this  subpart. 

End  user.  Means  any  person  who 
holds  any  quantity  of  a  suspended  and 
canceled  pesticide  which  was  obtained 
for  purposes  of  applying  or  using  the 
pesticide,  rather  than  for  purposes  of 
distributing  or  selling  it  or  further 
processing  it  for  distribution  or  sale. 

Holder.  For  purposes  of  this  subpart 
means  the  owner  of  a  pesticide  at  the 
time  of  cancellation  of  a  pesticide  that 
has  previously  been  suspended  under 
FIFRA  section  6(c)  or  the  owner  of  a 
pesticide  at  the  end  of  the  period 
designated  for  sales  of  existing  stocks  of 
the  pesticide. 


Federal  Register  /  Vol.  58,  No.  85  /  Wednesday,  May  5,  1993  /  Proposed  Rules 


26873 


Management  options.  Means  the 
methods  to  manage  the  pesticide  after  it 
has  been  recalled,  including,  but  not 
limited  to,  legal  pesticide  and  non¬ 
pesticide  use,  recycling  (e.g.,  recovery), 
treatment  (e.g.,  neutralization, 
deactivation  of  the  active  ingredient, 
degradation),  burning  for  energy  or 
materials  recovery,  and  disposal. 

Recall.  Means  ihe  process  of 
transferring  stocks  of  a  suspended  and 
canceled  pesticide,  other  than  those 
stocks  owned  by  the  registrant,  from  the 
holder  of  the  pesticide  back  to  the 
custody  and  control  of  the  registrant 
who  produced  the  pesticide  and  all 
activities  necessary  to  accomplish  this. 

§165.165  Submission  procedures. 

(a)  Who  must  submit  a  plan.  EPA  will 
request  the  registrant  of  a  suspended 
and  canceled  pesticide  to  submit  a 
recall  plan  if  the  Administrator 
determines  that  a  voluntary  recall  is 
appropriate  pursuant  to  §  165.161.  The 
request  will  specify  the  level  of  the 
distribution  chain  to  be  included  in  the 
recall  plan. 

(b)  Notification  to  registrant.  EPA  will 
request  the  registrant,  either  through  a 
written  request  by  certified  mail  or 
through  a  notice  in  the  Federal  Register, 
to  develop  and  submit  a  recall  plan. 
Within  15  days  after  receipt  of  EPA’s 
request  or  within  the  time  specified  by 
the  Notice,  the  registrant  must  respond, 
in  writing,  indicating  whether  he  will 
submit  the  plan.  The  voluntary  recall 
plan  must  be  submitted  within  60  days 
after  receipt  of  EPA’s  initial  request  or 
publication  in  the  Federal  Register. 

(c)  Failure  to  respond  or  submit.  EPA 
will  invoke  the  mandatory  recall 
procedures  of  subpart  J  of  this  part  by 
promulgation  of  a  rule  in  the  Federal 
Register  if: 

(1)  The  registrant  fails  to  respond 
within  15  days  indicating  that  he 
intends  to  submit  a  plan. 

(2)  The  registrant  fails  to  submit  such 
a  plan  within  60  days  after  receipt  of 
EPA’s  request  for  a  recall  plan,  or 
publication  of  a  notice  in  the  Federal 
Register  requesting  the  registrant  to 
submit  a  recall  plan. 

§  165.167  Contents  of  a  voluntary  recall 
plan. 

Each  voluntary  recall  plan  shall  the 
information  requested  in  paragraphs  (a) 
through  (i)  of  this  section: 

(a)  Identification  of  persons 
responsible  for  the  recall.  The  recall 
plan  must  identify  the  primary  contact 
person  within  the  registrant’s  company 
who  is  responsible  for  conducting  the 

!  recall  together  with  his  business  address 
and  telephone  number.  In  addition,  the 
plan  must  identify  any  other  persons, 


within  the  company  or  in  the 
distribution  chain  of  the  pesticide,  who 
will  be  responsible  for  assuring  that 
specific  elements  of  the  recall  are 
carried  out,  and  shall  describe  their 
responsibilities. 

(b)  Identification  of  potential  holders 
of  the  pesticide.  (1)  The  recall  plan  must 
define  the  level  of  recall  (wholesaler, 
distributor,  retailer,  user)  that  the 
registrant  will  undertake,  and  include  a 
description  of  the  steps  the  registrant 
will  take  to  contact  potential  holders  at 
each  level  of  recall.  The  plan  must 
specifically  address  the  steps  that  the 
registrant  will  take  with  regard  to 
supplemental  registrants  to  ensure  that 
holders  of  the  supplemental  registrant’s 
products  are  notified. 

(2)  The  plan  must  provide  that 
holders  of  the  registrant’s  suspended 
and  canceled  pesticide  not  specifically 
identified  by  the  recall  plan  shall,  upon 
request  to  the  registrant,  be  afforded  the 
same  opportunity  for  recall  as  those 
covered  by  the  recall  plan. 

(c)  Information  to  be  obtained  from 
holders.  The  plan  must  list  the 
information  that  will  be  obtained  from 
each  potential  holder  contacted  by  the 
registrant.  At  a  minimum,  the  plan  shall 
prescribe  the  following  items  of 
information  to  be  collected  from  each 
person  contacted: 

(1)  Name,  address,  (both  street  and,  if 
applicable,  P.O.  Box,  city,  state  and  zip 
code)  and  telephone  number  of  the 
person. 

(2)  Whether  the  potential  holder 
possesses  any  stocks  of  the  suspended 
and  canceled  pesticide  and  if  the 
potential  holder  does  possess  the 
pesticide  in  question,  the  following 
information  about  each  pesticide: 

(i)  Brand  name(s)  and  EPA 
Registration  Numbers)  of  the 
pesticide(s). 

(ii)  Sizo  (volume  or  weight)  and 
type(s)  of  containers  in  his  possession. 

(iii)  Number  of  units  of  each  size 
container  full  and  the  number  of 
containers  partially  full. 

(iv)  Total  amount  (volume  or  weight) 
of  the  suspended  and  canceled  pesticide 
held. 

(3)  The  physical  location  of  the  stocks 
of  pesticides,  if  not  at  the  address  of  the 
holder. 

(d)  Information  to  be  provided  to 
holders  of  the  pesticide.  The  plan  shall 
describe  the  information  on  the  recall 
that  will  be  furnished  to  each  holder  of 
a  suspended  and  canceled  pesticide 
subject  to  recall.  If  information  is  not 
known  at  the  time  of  initial  notification 
of  holders,  the  plan  must  include 
followup  notification  by  the  registrant 
when  the  information  is  available.  At  a 


minimum,  the  following  topics  must  be 
included: 

(1)  Notification  that  the  material  is 
suspended  and  canceled  and  must  not 
be  sold  or  distributed  and,  if  applicable, 
used. 

(2)  A  description  of  the  registrant’s 
responsibilities  and  planned  activities 
in  conducting  the  recall,  with  respect  to: 

(i)  Interim  storage  of  the  pesticide  in 
the  holder’s  possession. 

(ii)  Preparation  of  the  pesticide  for 
transport. 

(iii)  Transportation  of  the  pesticide. 

(3)  A  description  of  the 
responsibilities  of  the  holder  if  he 
chooses  to  participate  in  the  recall,  with 
respect  to: 

(i)  Interim  storage  of  the  pesticide, 
i.e.,  safe  storage  of  the  pesticide  by  the 
holder  until  the  registrant  takes  custody. 

(ii)  Preparation  of  the  pesticide  for 
transport.  The  registrant  must  provide 
necessary  information  on  proper 
packing,  consolidation  of  stocks,  or 
separation  of  pesticide  products, 
including  any  applicable  laws  and 
regulations  that  must  be  complied  with. 

(iii)  Transportation  of  the  pesticide. 
The  registrant  must  provide  sufficient 
information  to  the  holder  to  ensure  the 
safe  transportation  of  the  pesticide, 
including  any  information  on  applicable 
laws  and  regulations  that  must  be 
complied  with. 

(4)  A  date  or  schedule  for  taking  the 
pesticide  into  the  registrant’s  custody, 
whether  or  not  the  pesticide  will  be 
physically  removed  from  the  holders 
location  at  that  time. 

(5)  Notification  that  if  a  Stop  Sale,  Use 
or  Removal  Order  (SSURO)  has  been 
issued,  it  must  be  vacated  by  the  official 
who  issued  the  SSURO  prior  to  anyone 
moving  the  pesticide,  and  information 
on  the  steps  for  requesting  the  vacation 
of  a  Federal  and/or  State  SSURO  if  one 
has  been  issued. 

(6)  Management  options  available  for 
the  pesticide,  including,  but  not  limited 
to,  a  discussion  of: 

(i)  The  management  options  being 
considered  by  the  registrant. 

(ii)  The  management  options  available 
to  the  holder  if  he  chooses  not  to 
participate  in  the  recall. 

(iii)  If  any  of  the  holder’s  management 
options  include  discarding  the  pesticide 
as  a  solid  waste  (as  defined  under  the 
Resource  Conservation  and  Recovery 
Act  regulations  40  CFR  part  240.101(y)), 
then  the  registrant  must  provide  the 
holder  with  any  information  the 
registrant  has  which  could  help  the 
holder  to  determine  whether  the 
pesticide  meets  any  of  the  listing 
descriptions  in  40  CFR  part  261,  subpart 
D,  or  exhibits  any  of  the  hazardous 
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waste  characteristics  identified  in  40 
CFR  part  261,  subpart  C 

(7)  Information  on  reimbursement  of 
the  purchase  price  of  the  pesticide  in 
accordance  with  §  165.232,  if 
applicable. 

(8)  The  name,  address  and  telephone 
number  of  a  contact  person  or 
authorized  representative  of  the 
registrant  for  farther  information  or 
questions. 

(e)  Transportation  of  recalled 
pesticides.  (1)  The  recall  plan  must 
describe  the  means  by  which  the 
pesticide  will  be  transported  from  each 
holder  to  a  storage  facility  or  to  a  facility 
carrying  out  a  chosen  management 
option. 

(2)  The  plan  must  describe  how  the 
registrant  intends  to  provide  for 
transportation.  Such  description  must 
include  a  discussion  of  any 
arrangements  that  are  or  will  be  made 
by  the  registrant,  and  who  will  pay  for 
costs  of  transportation.  The  registrant 
must  provide  transportation  at  no  cost 
to  a  holder,  if  the  holder  requests  the 
registrant  to  provide  transportation, 
unless  the  parties  have  agreed  to  an 
alternative  cost  allocation  as  provided 
by  section  19(d)(1)  of  the  Act.  In  no  case 
shall  necessary  transportation  be 
delayed  pending  agreement  on  such 
allocation  of  costs. 

(3)  The  plan  must  state  that, 
regardless  of  possible  cost  allocation 
between  the  registrant  and  the  holder, 
the  registrant  will  ensure  that  any 
necessary  transportation  arranged  by  the 
registrant  is  accomplished  safely,  and  in 
accordance  with  applicable  laws  and 
regulations. 

(4)  The  plan  must  state  that,  upon 
taking  custody  of  the  pesticide,  die 
registrant  will  provide  the  holder  with 
a  receipt,  which  will  include  the 
following  information: 

(i)  The  name,  address  (both  street  and 
P.O.  Box,  if  applicable,  city,  state  and 
zip  code;)  and  telephone  number  of  the 
holder. 

(ii)  The  EPA  Registration  Number  of 
the  pesticide(s). 

(iii)  The  number  of  units  of  each  size 
(volume  or  weight)  container. 

(iv)  The  total  amount  (volume  or 
weight)  of  pesticide  received  from  the 
holder. 

(v)  The  date  the  registrant  or  his  agent 
took  custody  of  the  pesticide. 

(f)  Storage  of  recalled  pesticides.  The 
plan  must  list  the  address  (both  street 
and  P.O.  Box,  if  applicable,  city,  state 
and  zip  code)  of  each  storage  facility 
where  recalled  pesticides  will  he  stored. 
The  plan  must  specify  that  storage  of 
recalled  pesticides  will  be  in  accordance 
with  all  applicable  laws  and  regulations 
governing  storage. 


(g)  Transfer  or  movement  of  recalled 
pesticides  from  the  storage  area.  The 
recall  plan  must  specify  that  prior  to 
moving  the  recalled  pesticide  from  one 
storage  facility  to  another  storage 
facility,  or  utilizing  additional  storage 
facilities,  the  registrant  will  notify  EPA 
at  the  address  listed  in  §  165.174(c),  15 
days  prior  to  the  change. 

(h)  Management  options.  The  recall 
plan  must  list  the  available  options  for 
management  of  the  recalled  pesticide 
known  by  the  registrant. 

(1)  If  the  registrant  chooses  to  hold  the 
recalled  pesticide  in  storage,  then  after 
receipt  of  the  pesticide  from  the  holder, 
the  registrant  must  evaluate  the 
management  options  and  provide 
information  on  the  options  being 
considered  to  EPA  in  an  update  to  the 
recall  plan.  Such  updates  may  be  made 
at  the  time  the  registrant  submits  his 
quarterly  reports. 

(2)  If  the  registrant  chooses  to  pursue 
one  or  more  of  the  management  options 
besides  storage,  the  registrant  must 
update  the  recall  plan.  Such  updates 
may  be  made  at  the  time  the  registrant 
submits  his  quarterly  reports  as 
specified  in  §  165.174(a). 

(i)  Recall  schedule.  The  recall  plan 
must  provide  a  schedule  for  conducting 
the  recall,  identifying  interim 
milestones  such  as  completing 
identification  of  holders,  completing 
contact  with  holders,  beginning 
transport,  and  completion  of  the  recall. 

A  recall  is  considered  complete  when 
all  stocks  offered  for  recall  by  all 
holders  have  been  turned  over  to  the 
custody  of  the  registrant  and  are  either 
in  storage  or  the  registrant  is  pursuing 
one  of  the  management  options 
identified.  The  registrant  must  adhere  to 
the  recall  schedule  unless  an  extension 
or  modification  of  the  schedule  is 
approved  in  writing  by  EPA.  The  recall 
plan  must  specify  that  requests  for 
modifications  or  extensions  of  the 
schedule  will  be  submitted  in  writing  to 
the  EPA  Office  of  Compliance 
Monitoring  at  the  address  given  in 

§  165.174(c)  at  least  10  working  days 
prior  to  the  date  of  the  milestone 
deadline. 

(j)  Alternatives  to  elements  of  the 
plan.  Where  any  of  the  elements  in 
paragraphs  (a)  through  (i)  of  this  section 
are  not  appropriate  for  the 
circumstances  of  a  particular  voluntary 
recall,  the  recall  plan  may  provide  an 
alternative  to  one  or  more  of  the 
elements.  The  plan  must  explain  why 
the  particular  element  is  not  appropriate 
and  demonstrate  that  the  plan 
accomplishes  the  same  objectives  as  the 
elements  in  paragraphs  (a)  through  (i)  of 
this  section. 


(k)  Special  conditions.  In  addition  to 
paragraphs  (a)  through  (i)  of  this  section, 
if  the  physical  or  chemical  properties  of 
the  pesticide  warrant  special  storage  or 
handling,  in  the  request  for  submission 
of  a  recall  plan,  EPA  may  require  that 
registrants  include  these  special 
conditions  in  the  plan. 

f  165.170  Approval  of  the  recall  plan. 

(a)  The  recall  plan  must  be  submitted 
to  the  address  listed  in  §  165.174(c).  If 
EPA  approves  the  plan,  it  will  notify  the 
registrant  and  order  the  recall  either  by 
notice  in  the  Federal  Register  or  by 
certified  mail  to  the  registrant  or  both. 
Generally,  EPA  will  approve  the  plan  if 
it  determines  that: 

(l)  The  plan  is  complete;  and 

(1)  the  plan  includes  each  element 
listed  in  §  165.167(a)  through  (i);  or 

(ii)  if  the  plan  contains  alternatives  to 
one  or  more  of  the  elements  as  provided 
in  §  165.167(j),  that  the  plan  adequately 
accomplishes  the  same  objectives  as  the 
elements  in  §  165.167(a)  through  (i). 

(2)  The  registrant  has  proposed  a 
recall  to  the  level  in  the  distribution 
chain  specified  in  the  recall  request. 

(3)  If  conducted  according  to  the  plan, 
the  recall  is  likely  to  be  effective  in 
recalling  stocks  of  suspended  and 
canceled  pesticides  to  the  level  of 
distribution  the  registrant  has  proposed, 
in  a  timely  manner. 

(4)  If  conducted  according  to  the  plan, 
the  recall  is  likely  to  be  adequate  to 
protect  health  and  the  environment. 

(b)  If  EPA  determines  that  the  recall 
plan  is  not  adequate  to  protect  health  or 
the  environment,  EPA  may,  at  its 
discretion,  afford  the  registrant  the 
opportunity  to  modify  the  plan,  or 
notify  the  registrant  of  its  intent  to  reject 
the  plan.  The  notification  of  intent  to 
reject  will  explain  the  plan’s 
inadequacies  and  the  basis  for  the 
inadequacies.  Registrants  will  then  have 
15  days  after  receipt  of  the  notification 
to  present  comments  or  arguments 
either  orally  or  in  writing  to  the  Agency 
official  who  is  responsible  for  a  final 
determination  on  the  adequacy  of  the 
plan.  The  only  issue  for  such  informal 
hearing  is  whether  the  plan  is  adequate 
to  protect  public  health  or  the 
environment. 

(c)  If,  after  an  informal  hearing  as 
described  in  paragraph  (b)  of  this 
section,  EPA  makes  a  final 
determination  that  the  plan  does  not 
adequately  protect  health  and  the 
environment,  it  will  notify  the  registrant 
by  certified  mail,  and  require  by 
regulation  that  the  mandatory  recall 
procedures  of  subpart  J  of  this  part  be 
instituted. 

(d)  EPA  will  evaluate  the  effectiveness 
of  the  recall  based  on  the  reports 
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required  by  §  165.174.  At  any  time 
during  or  after  the  recall,  EPA  may 
reevaluate  its  determination  of  adequacy 
of  the  plan  to  protect  health  and  the 
environment  and,  after  an  opportunity 
for  an  informal  hearing  aa  described  in 
paragraph  (b)  of  this  section,  may 
determine  that  the  plan  is  inadequate. 
EPA  will  notify  registrants  by  certified 
mail  of  a  final  determination  of 
inadequacy,  and  require  by  regulation 
that  the  mandatory  recall  procedures  of 
subpart  J  of  this  part  be  instituted. 

$165,172  Recordkeeping. 

Registrants  shall  keep  the  records 
listed  below  for  pesticides  recalled 
under  the  recall  plan  and  records 
required  by  paragraphs  (c),  (f),  (g),  and 
(h)  of  this  section  for  suspended  and 
canceled  pesticides  owned  by  the 
registrant.  The  registrant  conducting  the 
voluntary  recall  must  keep  records 
concerning  the  recall  for  a  period  of  3 
years  following  the  completion  of  the 
recall.  The  registrant  shall  make  the 
records  available  to  EPA  or  its 
designated  representative  for  inspection 
and  copying,  or  shall  provide  them  to 
EPA  upon  request.  The  following 
records  shall  be  maintained: 

(a)  A  copy  of  the  recall  plan  approved 
by  EPA  with  any  approved 
modifications. 

(b)  The  names,  addresses  and 
telephone  numbers  of  all  persons 
identified  by  the  registrant  as  potential 
holders  of  the  suspended  and  canceled 
pesticide,  and  other  persons  who 
identified  themselves  to  the  registrant  as 
holders  of  the  registrant's  pesticide 
seeking  to  have  it  recalled. 

(c)  Records  of  the  information 
required  by  §  165.167(c)  concerning  the 
identity  and  quantity  of  the  suspended 
and  canceled  pesticide  in  the  hands  of 
holders.  These  records  must  be  updated 
to  show  any  changes  in  the  amount  of 
the  suspended  and  canceled  pesticide 
being  held  by  each  holder,  until  such 
time  as  the  registrant  takes  custody  of 
the  pesticide. 

(a)  For  each  holder,  the  date  when  the 
pesticide  was  transferred  from  the 
custody  of  the  holder  to  the  custody  of 
the  registrant  and  a  copy  of  receipt  of 
the  pesticide,  or  notation  of  the  fact  that 
the  holder  declined  to  participate  in  the 
recall  and  the  reason  for  the  refusal. 

(e)  A  copy  of  the  written  information 
provided  to  the  holders  regarding 
interim  storage  and  transportation. 

(f)  If  the  pesticide  was  transported  by 
the  registrant,  documentation  to  show 
that  the  pesticide  was  transported  in 
accordance  with  the  recall  plan. 

(g)  Records  verifying  that  the 
pesticide  is  or  was  being  stored  in  a 
facility  meeting  storage  requirements 


specified  in  an  order  issued  under 
section  6  and  any  other  applicable  law 
and  regulations. 

(h)  Records  of  receipt  of  the  recalled 
pesticide  at  the  storage  facility.  These 
records  shall  be  maintained  at  the 
storage  facility. 

$165,174  Reporting. 

(a)  If  EPA  orders  that  the  voluntary 
recall  be  conducted,  the  registrant  must 
report,  in  writing,  at  least  quarterly 
during  the  recall  period  to  EPA.  Each 
report  must  contain  the  following 
information: 

(1)  The  number  of  persons  identified 
to  date  as  potential  holders  of  the 
suspended  and  canceled  pesticide. 

(2)  The  number  of  potential  holders 
contacted  to  date. 

(3)  The  number  of  persons  who  were 
identified  as  holders  of  the  pesticide. 

(4)  For  each  holder,  the  information 
required  by  §  165.167(c). 

(5)  The  total  amount  of  pesticide 
subject  to  recall. 

(6)  The  amount  of  suspended  and 
canceled  pesticide  transferred  from  the 
custody  of  the  holder  to  the  registrant’s 
storage  facility. 

(7)  The  amount  of  pesticide  owned  by 
the  registrant  and  the  physical  location 
where  it  is  being  stored. 

(b)  Within  45  days  after  completion  of 
the  recall  (see  §  165.167(i))  the  registrant 
must  submit  a  final  report  to  EPA,  in 
writing,  on  the  outcome  of  the  recall 
action.  The  final  report  will  consist  of: 

(1)  For  each  person  from  whom  the 
registrant  accepted  suspended  and 
canceled  pesticides,  the  information 
required  by  §  165.167(c)  and  when  the 
pesticide  was  transferred  to  the  custody 
of  the  registrant. 

(2)  If  the  holder  has  declined  to 
participate  in  the  recall,  the  reason  for 
the  refusal,  if  known. 

(3)  The  location  of  each  storage 
facility  where  the  suspended  and 
canceled  pesticide  was  or  is  being  held. 

(4)  The  management  options  being 
considered  by  the  registrant  for  the 
recalled  material  or,  if  the  registrant  is 
pursuing  a  management  option  for  the 
recalled  material,  the  option  chosen. 

(c)  Reports  to  the  EPA  shall  be  sent  to 
the  following  address  unless  otherwise 
directed  by  EPA:  Director,  Compliance 
Division,  Office  of  Compliance 
Monitoring  (EN-342),  U.  S. 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 

$  1 65.1 76  Enforcement 

Failure  by  a  registrant  to  comply  with 
an  order  to  conduct  a  voluntary  recall 
according  to  the  plan  approved  by  the 
Administrator  under  section  19(b)  may 
be  a  violation  of  FIFRA  sections 


12(a)(2)(B),  12(a)(2)(M),  or  12(a)(2)(N) 
depending  on  the  offense.  Additionally, 
the  Administrator  may  take  action 
against  persons  subject  to  a  voluntary 
recall  order  who  have  failed 
substantially  to  comply  with  the  terms 
of  such  an  order  under  FIFRA  sections 
13  and  14,  including  seeking  civil 
penalties  of  up  to  $5,000  per  offense, 
and  criminal  penalties  of  up  to  $50,000 
and/or  1  year  imprisonment  per  offense, 
under  section  14  of  FIFRA,  or  seek 
injunctive  relief  under  section  16(c)  of 
FIFRA. 

Subpart  J — Mandatory  Recalls 
$165,180  Scope. 

This  subpart  describes  the  minimum 
requirements  for  a  mandatory  recall  of 
suspended  and  canceled  pesticides. 
While  the  requirements  in  this  subpart 
must  be  adhered  to  in  all  mandatory 
recalls,  nothing  in  this  subpart  is 
intended  to  limit  the  scope  of  the  recall. 
Persons  required  to  conduct  a  recall 
may  augment  these  procedures  or 
conduct  a  broader  recall  program  than  is 
required  by  this  subpart. 

$165,181  Applicability. 

The  requirements  of  this  subpart 
apply  to  any  person  who  is  or  was  a 
registrant,  distributor  or  seller  of  the 
pesticide  subject  to  recall,  or  any 
successor  in  interest  to  such  a  person, 
and  who  is  identified  by  regulation  as 
being  responsible  for  conducting  the 
recall.  Where  specified,  this  subpart 
applies  to  the  registrant's  own  inventory 
of  suspended  and  canceled  pesticides  as 
well  as  to  the  recalled  pesticides. 

$165,183  Definitions. 

Terms  used  in  this  subpart  shall  have 
the  meanings  set  forth  in  the  Act.  In 
addition,  the  following  terms  are 
defined  for  the  purposes  of  this  subpart. 

Holder.  For  the  purposes  of  this 
subpart  means  the  owner  of  a  pesticide 
at  the  time  of  cancellation  of  a  pesticide 
that  has  previously  been  suspended 
under  section  6(c)  of  the  Act  or  the 
owner  of  a  pesticide  at  the  end  of  the 
period  designated  for  sales  of  existing 
stocks  of  the  pesticide. 

Management  options.  Means  the 
methods  to  manage  the  pesticide  after  it 
has  been  recalled,  including  (but  not 
limited  to)  legal  pesticide  and  non¬ 
pesticide  use,  recycling  (e.g.,  recovery), 
treatment  (e.g.,  neutralization, 
deactivation  of  the  active  ingredient, 
degradation),  burning  for  energy  or 
materials  recovery,  and  disposal. 

Recall.  Means  the  process  of 
transferring  stocks  of  a  suspended  and 
canceled  pesticide,  other  than  those 
stocks  owned  by  the  registrant,  from  the 
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holder  of  the  pesticide  back  to  the 
custody  and  control  of  the  registrant 
who  produced  the  pesticide  and  all 
activities  necessary  to  accomplish  this. 

S  165.186  When  a  mandatory  recall  will  be 
required. 

A  mandatory  recall  will  be  required 
when: 

(a)  The  Administrator  determines  that 
a  recall  is  necessary  to  protect  human 
health  and  the  environment  but  does 
not  request  submission  of  a  voluntary 
recall  plan  from  the  registrant  under 
subpart  I  of  this  part. 

(b)  The  Administrator  determines  that 
a  voluntary  recall  plan,  submitted  by  a 
registrant  after  EPA  solicitation,  is 
inadequate  to  protect  human  health  or 
the  environment. 

(c)  A  voluntary  recall  plan  is  not 
submitted  by  a  person  requested  to  do 
so  under  §  165.165. 

(d)  The  Administrator  determines, 
during  or  after  the  recall,  in  accordance 
with  §  165.170(d)  that  the  voluntary 
recall  plan  was  not  adequate  to  protect 
health  and  the  environment 

$165,188  Initiation  of  the  recall. 

(a)  Proposed  rule  for  mandatory 
recall.  EPA  will  notify  persons  required 
to  conduct  a  mandatory  recall  (the 
recallers)  by  proposing  a  regulation 
requiring  a  recall  of  a  suspended  and 
canceled  pesticide. 

(1)  Proposed  mandatory  recalls  will 
be  published  either  concurrent  with  the 
Notice  of  Intent  to  Cancel  in  the  Federal 
Register,  or  through  a  notice  published 
in  the  Federal  Register  after  die  Notice 
of  Intent  to  Cancel  has  been  published. 

(2)  The  proposal  will  incorporate 
appropriate  requirements  of  this  subpart 
and  specify  the  level  of  recall  in  the 
chain  of  distribution  required. 

(3)  The  proposal  may  include  special 
terms  for  the  conduct  of  the  recall  not 
addressed  in  these  regulations  (e.g., 
special  storage  or  handling  conditions). 

(4)  An  appropriate  period  for  public 
comment  will  be  provided. 

(b)  Final  rule  for  mandatory  recall. 
EPA  will  publish  a  final  rule  in  the 
Federal  Register  for  the  mandatory 
recall,  specifying  the  effective  date  for 
initiation  of  the  recall. 

$  165.190  Requirements  of  the  recall. 

A  mandatory  recall  must  be 
conducted  as  described  in  this  section. 

(a)  Responsibilities  of  registrants. 

Each  registrant  is  responsible  for: 

(1)  Developing  a  recall  plan. 

(2)  Coordinating  the  recall. 

(3)  Ensuring  that  all  persons  to  whom 
the  registrant  sold  or  distributed  the 
pesticide  have  received  a  copy  of  the 
recall  plan. 


(4)  Providing  for  storage  of  recalled 
pesticides  at  no  cost  to  holders,  subject 
to  any  alternative  cost  allocation  as 
provided  by  section  19(d)(1)  of  the  Act. 
This  includes  reimbursement  of  storage 
costs  incurred  by  recallers  under  the 
terms  of  the  recall  plan. 

(5)  At  the  request  of  any  holder  of  the 
registrant’s  pesticide,  providing  for 
transportation  of  the  pesticide  to  a 
storage  facility  or  to  a  facility  carrying 
out  a  chosen  management  option,  at  no 
cost  to  the  holder.  This  includes 
reimbursement  of  transportation  costs 
incurred  by  recallers  under  the  terms  of 
the  recall  plan.  If  an  end-user  declines 
to  participate  in  a  recall  because  of 
transportation  costs,  then  the  registrant 
must  inform  the  end-user  in  writing  that 
the  registrant  will  provide 
transportation  at  no  cost,  upon  request. 

(6)  Collecting  and  reporting 
information  on  the  conduct  of  the  recall 
from  all  participants  in  the  recall. 

(b)  Responsibilities  of  other  recallers. 
Each  recaller  who  is  not  a  registrant 
(supplemental  registrant,  distributor, 
seller,  or  any  successor  in  interest  to 
such  a  person),  and  who  is  subject  to  the 
recall  regulation  must  conduct  a  recall 
by: 

(1)  Notifying  his  customers  of  the 
recall. 

(2)  Obtaining  registrant’s  recall  plan, 
which  may  include  responsibilities  for 
recording  information  as  specified  in 
paragraph  (e)  of  this  section  and 
providing  certain  information  to  holders 
as  specified  in  paragraph  (f)  of  this 
section. 

(3)  If  he  has  a  storage  facility,  making 
it  available  for  storage  of  pesticide 
recalled  from  his  customers,  if  specified 
by  the  registrant’s  recall  plan. 

(4)  If  requested  by  a  holder  who 
obtained  the  pesticide  from  him, 
providing  for  proper  transportation  of 
the  recalled  pesticide  to  his  storage 
facility,  unless  the  registrant’s  recall 
plan  specifies  otherwise.  If  the 
registrant’s  recall  plan  specifies 
transportation  to  a  facility  other  than  the 
recaller’s,  the  registrant  must  provide 
for  transportation  to  such  facility. 

(5)  Transporting  all  pesticides  under 
his  custody,  as  well  as  pesticides 
recalled  from  his  customers,  to  the 
person  recalling  it  or  directly  to  the 
registrant,  as  specified  in  the  registrant’s 
recall  plan. 

(6)  Maintaining  the  records  required 
by  §  165.192,  and  furnishing  these 
records  to  the  registrant. 

(7)  Reporting  to  the  registrant  the 
information  required  by  $  165.194. 

(c)  Recall  plan.  (1)  Within  10  days 
after  the  effective  date  for  initiation  of 
the  recall,  the  registrant  shall  develop  a 
written  plan  for  conducting  a  recall  in 


accordance  with  this  subpart. 

Registrants  may  form  consortia  to 
develop  a  single  recall  plan,  however, 
all  members  of  the  consortia  are  legally 
responsible  for  conducting  the  recall 
according  to  the  plan,  subject  to  the 
limitation  in  section  19(d)(3)  of  the  Act. 
No  person  other  than  the  registrant  is 
reauired  to  develop  a  recall  plan. 

(2)  The  plan  must  be  specific  to  the 
particular  mandatory  recall  action  and 
must  be  distributed,  within  20  days  after 
the  effective  date  for  initiation  of  the 
recall,  to  all  persons,  including 
supplemental  registrants,  to  whom  the 
registrant  sold  or  distributed  the 
pesticide  that  is  subject  to  recall. 

(3)  The  recall  plan  must  include  the 
name,  address  and  telephone  number  of 
the  person  who  is  responsible  for 
coordinating  the  recall  and  any  other 

Eersons,  within  the  company,  who  will 
e  responsible  for  specific  elements  of 
the  recall,  (e.g.,  transportation 
arrangements  from  the  holder  to  the 
registrant’s  storage  facility,  receipt  of 
records  from  recallers)  and  their 
responsibilities. 

(d)  Identification  of  primary  contact. 
(1)  Each  registrant  must,  within  10  days 
after  the  effective  date  for  initiation  of 
the  recall,  provide  EPA  with  the  name, 
address  and  telephone  number  of  the 
person  responsible  for  coordinating  the 
recall.  This  information  must  be  mailed 
to  the  address  listed  in  §  165.194(g). 

(2)  All  other  persons  responsible  for 
conducting  the  recall  (distributors, 
dealers,  sellers,  supplemental 
registrants,  etc.)  must,  within  10  days 
after  receipt  of  the  recall  plan,  provide 
EPA  with  the  name,  address  and 
telephone  number  of  the  person 
responsible  for  coordinating  the  recall. 
This  information  must  be  mailed  to  the 
address  listed  in  §  165.194(g). 

(e)  Identification  and  contact  of 
holders.  Persons  responsible  for  - 
conducting  a  recall  must  take  all 
reasonable  steps  to  identify  and  contact 
all  persons  to  whom  he  sold  or 
distributed  the  suspended  and  canceled 
pesticide  that  is  subject  to  recall. 
Holders  of  the  registrant’s  suspended 
and  canceled  pesticide  not  specifically 
covered  by  the  recall  plan  must,  upon 
request  to  the  recaller  who  sold  them 
the  pesticide,  be  afforded  the  same 
opportunity  for  recall  as  those  covered 
by  the  recall  plan.  Upon  contact  of 
persons  who  may  be  holders  of  the 
suspended  and  canceled  pesticide,  the 
recaller  or  his  representative  will: 

(1)  Record  the  name,  address  (both 
street  and  P.O.  Box,  if  applicable;  city, 
state  and  zip  code)  and  telephone 
number  of  the  potential  holder. 

(2)  Determine  and  record  if  the 
potential  holder  possesses  any  stocks  of 
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the  suspended  and  canceled  pesticide; 
and  if  the  potential  holder  does  possess 
the  pesticide(s)  in  question,  record  the: 

(i)  Brand  name(sj  and  EPA 
Registration  Number(s)  of  the 
suspended  and  canceled  pesticide(s). 

(ii)  Size  (volume  or  weight)  and 
type(s)  of  the  containers  in  his/her 
possession  as  well  as  the  condition  of 
the  containers  (intact,  rusting,  leaking, 
etc.). 

(iii)  Number  of  units  of  each  size 
container  full  and  the  number  of 
containers  partially  full. 

(iv)  Total  amount  (volume  or  weight) 
of  thepesticide  held. 

(3)  Record  the  physical  location  of  the 
stocks  of  the  pesticide,  if  not  at  the 
address  of  the  holder. 

(f)  Information  to  be  provided  to  the 
holder  of  the  pesticide.  Each  recaller 
shall  provide  the  holders  of  suspended 
and  canceled  pesticides  identified 
under  paragraph  (e)  of  this  section, 
orally,  immediately  after  verification 
that  the  person  is  a  holder,  and  in 
writing  within  10  days,  the  following 
information: 

(1)  Notification  that  the  material  is 
suspended  and  canceled  and  may  not  be 
sold  or  distributed. 

(2)  Information  concerning  interim 
storage  of  the  pesticide  by  the  holder 
until  such  time  as  the  recaller  takes 
custody  of  the  pesticide. 

(3)  Information  on  proper 
transportation  of  the  pesticide,  and,  if 
requested,  how  the  registrant  will 
provide  for  transportation  of  the 
pesticide  to  a  specified  storage  facility 
or  to  a  facility  carrying  out  a  chosen 
management  option.  ' 

(4)  A  means  tor  a  holder  who  is  an 
end-user  (e.g.,  a  response  form,  card  or 
telephone  number  for  the  end-user’s 
use)  to  inform  the  recaller  whether  he 
wishes  to  participate  in  the  recall,  and 
of  his  reasons  for  not  participating. 

(5)  Schedule  for  taking  the  pesticide 
into  the  registrant’s  custody. 

(6)  Notification  that  if  a  Stop  Sale,  Use 
or  Removal  Order  (SSURO)  has  been 
issued,  it  must  be  vacated  by  the  official 
who  issued  the  SSURO  prior  to  anyone 
moving  the  pesticide  and  the  steps  for 
requesting  the  vacation  of  a  Federal 
and/or  State  SSURO  if  one  has  been 
issued. 

(7)  Information  on  reimbursement  for 
the  purchase  price  of  the  pesticide,  if 
applicable,  in  accordance  with 
§165.232. 

(8)  Management  options  available  for 
the  pesticide,  including,  but  not  limited 
to,  a  discussion  of: 

(i)  The  management  options  being 
considered  by  the  registrant. 

(ii)  The  management  options  available 
to  the  holder  if  he  chooses  not  to 
participate  in  the  recall. 


(iii)  If  any  of  the  holder’s  management 
options  include  discarding  the  pesticide 
as  a  solid  waste  (as  defined  under  the 
Resource  Conservation  and  Recovery 
Act  regulations),  then  the  registrant 
must  provide  the  holder  with  any 
information  the  registrant  has  which 
could  help  the  holder  to  determine 
whether  the  pesticide  meets  any  of  the 
listing  descriptions  in  40  CFR  part  261, 
subpart  D,  or  exhibits  any  of  the 
hazardous  waste  characteristics 
identified  in  40  CFR  part  261,  subpart 
C. 

(g)  Transportation  of  recalled 
pesticides.  (1)  No  person  may  transport 
recalled  pesticides  except  in  accordance 
with  all  applicable  Federal  and  State 
laws  and  regulations. 

(2)  Each  recaller  shall  provide  the 
holder  with  information  on  the  proper 
transportation  of  the  pesticide  to  a 
storage  facility  or  to  a  facility  carrying 
out  a  chosen  management  option. 

(3)  At  the  request  of  any  holder  of  the 
registrant’s  pesticide,  the  registrant  shall 
provide  for  transportation  of  the 
suspended  and  canceled  pesticide  at  no 
cost  to  the  holder,  unless  the  registrant 
and  the  holder  agree  to  an  alternative 
cost  allocation  as  provided  by  section 
19(d)(1)  of  the  Act.  Necessary 
transportation  shall  not  be  delayed 
pending  agreement  on  the  allocation  of 
costs. 

(4)  Each  recaller  who  takes  custody  of 
a  recalled  pesticide  must  provide  the 
holder  with  a  receipt  for  the  material 
taken  into  custody.  The  receipt  shall 
have: 

(i)  The  name,  address  (both  street  and 
P.O.  Box,  if  applicable,  city,  state  and 
zip  code)  and  telephone  number  of  the 
holder. 

(ii)  The  EPA  Registration  Number  of 
the  pesticide(s). 

(iii)  The  number  of  units  of  each  size 
container  both  full  and  partially  full. 

(iv)  The  total  amount  (volume  or 
weight)  of  pesticide  received  from  the 
holder. 

(v)  The  date  the  registrant  took 
custody  of  the  recalled  pesticide. 

(h)  Storage  of  recalled  pesticides. 
Recallers  who  store  recalled  pesticides 
must  notify  EPA  in  writing  of  the 
address  of  each  storage  facility  where 
the  recalled  pesticide  will  be  stored. 
This  information  must  be  reported  to 
EPA  as  specified  in  §  165.194(b)(2).  If 
that  person  wishes  to  move  the  recalled 
pesticide  to  a  storage  facility  not 
previously  listed  or  utilize  additional 
storage  facilities,  he  must  notify  EPA  at 
the  address  listed  in  §  165.194(f)  and 
provide  the  address  of  the  new  facility 
15  days  prior  to  the  change,  unless 
movement  of  the  recalled  pesticide  is  to 
the  registrant’s  storage  facility.  Storage 


of  recalled  pesticides  must  be  in 
accordance  with  all  applicable  laws  and 
regulations  governing  storage. 

(i)  Management  options.  The  recall 
plan  must  list  a  range  of  available 
options  for  management  of  the  recalled 
pesticide. 

(1)  If  the  registrant  chooses  to  hold  the 
recalled  pesticides  in  storage,  then  after 
receipt  of  the  pesticide  from  the  holder, 
the  registrant  must  evaluate  the 
management  options  and  provide 
information  on  the  options  being 
considered  to  EPA  in  an  update  to  the 
recall  plan.  Such  updates  may  be  made 
at  the  time  the  registrant  submits  his 
interim  or  final  reports. 

(2)  If  the  registrant  chooses  to  pursue 
one  or  more  of  the  management  options 
besides  storage,  the  registrant  must 
update  the  recall  plan.  Such  updates 
may  be  made  at  the  time  the  registrant 
submits  his  interim  report. 

(j)  Completion  of  the  recall.  (1)  The 
recall  shall  be  concluded  within  6 
months  of  the  date  of  initiation.  A  recall 
action  is  considered  complete  when  all 
stocks  offered  for  recall  by  the  holder 
have  been  turned  over  to  the  custody  of 
the  registrant  and  are  either  in  storage 
or  the  registrant  is  pursuing  one  of  the 
management  options  identified  and  a 
final  report  has  been  filed  with  EPA. 

The  responsibilities  of  recallers  other 
than  the  registrant  have  been  completed 
when  all  stocks  identified  by  the 
recaller  have  been  transferred  to  the 
custody  and  control  of  the  registrant  and 
all  required  reporting  has  been 
completed. 

(2)  If  a  recaller  needs  more  time  to 
complete  the  recall,  he  may  submit  a 
written  request  for  an  extension  stating 
the  reason  for  the  requested  extension  to 
the  EPA  Office  of  Compliance 
Monitoring  at  the  address  listed  in 
§  165.194(g)  at  least  10  working  days 
prior  to  the  end  of  the  6  month  period. 
The  Office  of  Compliance  Monitoring 
will  review  the  request  and  either 
approve  or  deny  the  request.  If  the 
request  is  denied,  the  original 
completion  date  applies. 

§165.192  Recordkeeping. 

(a)  Each  recaller  must  develop  and 
maintain  the  following  records: 

(1)  A  copy  of  the  recall  plan 
developed  by  the  registrant. 

(2)  Lists  of  all  persons  other  than 
those  identified  and  contacted  by  the 
recaller  as  potential  holders  of  the 
registrant’s  suspended  and  canceled 
pesticide(s),  i.e.,  persons  who  identified 
themselves  to  the  recaller  as  holders  of 
the  suspended  and  canceled  pesticide 
seeking  recall. 

(3)  Records  of  the  information 
required  by  §  165.190(e)  concerning  the 
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identity  and  quantity  of  the  suspended 
and  canceled  pesticide  in  the  hands  of 
holders.  These  records  must  be  kept 
current  so  as  to  accurately  show  any 
changes  in  the  amount  of  the  suspended 
and  canceled  pesticide  being  held  until 
the  registrant  takes  custody  of  the 
pesticide. 

(4)  For  each  holder,  the  date  when  the 
pesticide  was  transferred  from  the 
custody  of  the  holder  to  the  custody  of 
the  person  conducting  the  recall  or  the 
registrant  and  a  copy  of  the  receipt  of 
the  pesticide,  or  notation  of  the  fact  that 
the  pesticide  was  not  offered  for  recall 
and  the  reason  why  it  was  not  offered. 

(5)  A  written  copy  of  the  information 
provided  to  the  holders  regarding 
interim  storage  and  transportation. 

(6)  Documentation  of  how  the  recalled 
pesticide  was  transported  to  a  storage 
facility,  if  applicable. 

(7)  Documentation  showing  that  the 
recalled  pesticide  is  being  stored  in  a 
storage  facility  meeting  all  applicable 
storage  requirements.  If  additional 
storage  facilities  were  used  or  the 
recalled  pesticide  was  moved  from  one 
storage  facility  to  another,  the  names 
and  addresses  of  the  additional  storage 
facilities  must  be  maintained,  if 
applicable. 

ffl)  Records  of  receipt  of  the  recalled 
pesticide  at  the  storage  facility,  if 
applicable.  These  records  shall  be 
maintained  at  the  storage  facility. 

(b)  Registrants  are  required  to  keep 
the  following  records  for  their  own 
inventory  of  suspended  and  canceled 
pesticides. 

(1)  The  total  amount  of  suspended 
and  canceled  pesticide  owned  by  the 
registrant. 

(2)  Documentation  that  the  pesticides 
were  properly  transported  to  a  storage 
facility. 

(3)  Documentation  showing  that  the 
pesticide  is  being  stored  in  a  storage 
facility  meeting  all  applicable  storage 
requirements.  If  additional  storage 
facilities  were  used  or  the  pesticide  was 
moved  from  one  storage  facility  to 
another,  the  names  and  addresses  of  the 
additional  storage  facilities  must  be 
maintained.  * 

(4)  Records  of  receipt  of  the  pesticide 
at  the  storage  facility.  These  records 
shall  be  maintained  at  the  storage 
facility. 

(c)  A  copy  of  the  records  listed  in 
paragraphs  (a)(2)  through  (a)(8)  of  this 
section  must  be  forwarded  by  the 
recaller  to  the  registrant  whose 
suspended  and  canceled  pesticide  was 
recalled,  after  the  recaller  has  fulfilled 
his  responsibilities  under  the  mandatory 
recall  rule  and  the  recall  plan.  The 
registrant  is  responsible  for  collating 
and  maintaining  these  records. 


(d)  The  registrant  shall  maintain 
records  at  a  central  location  for  a  period 
of  3  years  following  completion  of  the 
recall  and  make  the  records  available  for 
inspection  or  submission  to  EPA  or  its 
designated  representative  upon  request. 

$165,194  Reporting. 

(a)  Within  10  days  after  the  effective 
date  for  initiation  of  the  recall, 
registrants  must  report  to  EPA,  in 
writing: 

(1)  The  name,  address  and  telephone 
number  of  the  person  responsible  for 
conducting  the  recall. 

(2)  Where  records  will  be  stored. 

(3)  Where  recalled  pesticides  will  be 
stored  as  well  as  suspended  and 
canceled  pesticides  owned  by  the 
registrant. 

(b)  Within  10  days  after  receipt  of  the 
recall  plan,  all  other  recallers  must 
report  to  EPA: 

(1)  The  name,  address  and  telephone 
number  of  the  person  responsible  for 
conducting  the  recall. 

(2)  Where  recalled  pesticides  will  be 
stored,  if  the  recaller  chooses  to  store 
the  recalled  pesticides  himself. 

(c)  Persons  responsible  for  conducting 
the  recall  must  report  to  the  registrant, 
in  writing,  no  later  than  3  months  after 
the  effective  date  for  initiation  of  the 
recall: 

(1)  The  total  number  of  potential 
holders  of  the  suspended  and  canceled 
pesticide. 

(2)  The  number  of  potential  holders 
contacted  to  date. 

(3)  The  number  of  persons  who  are 
known  to  be  holders  of  the  pesticide. 

(4)  For  each  holder,  the  information 
required  by  §  165.190(e). 

(5)  The  total  amount  of  pesticide 
identified  as  subject  to  recall. 

(6)  The  total  amount  of  pesticide 
transferred  to  date  to  a  designated 
storage  facility. 

(d)  The  registrant  must  report  to  EPA, 
in  writing,  the  information  received 
pursuant  to  paragraph  (c)  of  this  section 
within  15  working  days  of  the  3  month 
deadline.  The  registrant  must  also  report 
the  total  amount  of  the  suspended  and 
canceled  pesticide  owned  by  him. 

(e)  Within  10  days  of  transferring 
custody  to  the  registrant  of  all 
suspended  and  canceled  pesticides 
identified  and  recalled  by  the  recaller, 
the  recaller  will  provide  a  copy  of  the 
records  described  in  §  165.192(a)(2) 
through  (a)(8)  to  the  registrant. 

(f)  Within  30  days  of  completion  of 
the  recall,  i.e.,  transfer  of  all  identified 
stocks  of  the  suspended  and  canceled 
pesticide  to  the  custody  of  the  registrant 
or  final  disposal  of  all  identified  stocks; 
the  registrant  must  submit  a  final  report 
to  EPA,  in  writing,  on  the  outcome  of 


the  recall  action.  The  final  report  will 
consist  of: 

(1)  For  each  former  holder,  the 
information  required  by  §  165.190(e)(1) 
and  (2),  and  when  the  pesticide  was 
transferred  to  the  recaller's  custody. 

(2)  If  the  holder  has  not  offered  the 
pesticide  for  recall,  documentation  of 
the  refusal. 

(3)  The  location  of  the  storage  facility 
where  the  pesticide  was  or  is  being 
held. 

(4)  The  management  options  chosen 
by  the  registrant  for  the  recalled 
material  or,  if  the  recalled  material  has 
been  disposed  of,  the  method  of 
disposal,  if  known. 

(g)  Reports  must  be  submitted  to  the 
following  address  unless  otherwise 
directed  by  EPA  in  the  final  mandatory 
recall  rule:  Director,  Compliance 
Division,  Office  of  Compliance 
Monitoring  (EN-342),  U.  S. 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 

$165,196  Enforcement 

The  Administrator  may  take  action, 
under  FIFRA  sections  13  and  14, 
including  seeking  civil  penalties  of  up 
to  $5,000  per  offense,  and  criminal 
penalties  of  up  to  $50,000  and/or  1  year 
imprisonment  per  offense,  or  seek 
injunctive  relief  under  section  16(c)  of 
FIFRA,  against  any  registrant, 
distributor,  or  seller  of  a  pesticide 
subject  to  a  mandatory  recall,  or  any 
successor  in  interest  to  such  a  person, 
who  has  failed  substantially  to  comply 
with  the  terms  of  a  mandatory  recall  as 
required  by  this  subpart  and  any  rule 
issued  under  $  165.188.  Additionally, 
failure  to  comply  with  the  terms  of  a 
rule  issued  under  §  165.188  may  be  a 
violation  of  FIFRA  sections  12(a)(2)(B), 
12(a)(2)(M),  12(a)(2)(N)  or  12(a)(2)(S) 
depending  on  the  offense  and  subject  to 
the  penalties  noted  above. 

$  165.198  Pesticides  subject  to  mandatory 
recall.  [Reserved] 

Subpart  K — Storage  And  Disposal 
Plans;  Reimbursement  Of  Storage 
Costs 

$  1 65.200  Scope  and  applicability. 

(a)  Scope.  This  subpart  describes  the 
criteria  that  the  Agency  will  use  in 
evaluating  a  storage  and  disposal  plan 
submitted  under  FIFRA  section  19(c)(1). 
Such  a  plan  must  be  submitted  by  a 
registrant  who  seeks  reimbursement  of 
storage  costs  for  a  pesticide  that  has 
been  recalled  under  FIFRA  section 
19(b).  In  addition,  this  subpart  sets  out 
the  procedures  for  submitting  claims  for 
reimbursement  of  storage  costs  incurred 
as  a  result  of  a  recall. 
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(b)  Applicability.  This  subpart  applies 
only  to  registrants  seeking 
reimbursement  of  storage  costs  for 
pesticides  recalled  under  section  19(b) 
of  FIFRA.  This  subpart  does  not  apply 
to  any  registrant  who  conducts  a  recall 
of  a  pesticide  not  ordered  or  required  by 
the  Administrator  under  section  19(b), 
regardless  of  whether  the  registration 
has  been  suspended  or  not.  No 
registrant  is  required  to  submit  a  storage 
and  disposal  plan  under  this  subpart. 
However,  if  a  registrant  wishes  to  be 
reimbursed  for  storage  costs  incurred  as 
a  result  of  the  recall  under  section  19(b), 
the  registrant  must  submit  a  storage  and 
disposal  plan,  and  comply  with  the 
provisions  of  this  subpart  in  so  doing. 

§165.203  Definitions. 

Terms  used  in  this  subpart  shall  have 
the  meanings  set  forth  in  the  Act.  In 
addition,  the  following  terms  are 
defined  for  the  purposes  of  this  subpart. 

Fifty  percent  reimbursement  period. 
Means  a  1-year  period  beginning  on  the 
later  of: 

(1)  The  date  of  approval  of  a  storage 
and  disposal  plan  by  the  Agency:  or 

(2)  The  date  of  cancellation  of  the 
pesticide. 

Management  options.  Means  the 
methods  to  manage  the  pesticide  after  it 
has  been  recalled,  including  (but  not 
limited  to)  legal  pesticide  and  non¬ 
pesticide  use,  recycling  (e.g.,  recovery), 
treatment  (e.g.,  neutralization, 
deactivation  of  the  active  ingredient, 
degradation),  burning  for  energy  or 
materials  recovery,  and  disposal. 

One  hundred  percent  reimbursement 
period.  Means  that  period  of  time 
beginning  on  the  later  of: 

(1)  The  date  of  submission  of  an 
acceptable  storage  and  disposal  plan;  or 

(2)  The  date  of  cancellation  of  the 
pesticide,  if  it  occurs  before  approval  of 
the  plan.  In  either  case,  the  100%  period 
ends  on  the  date  of  approval  or 
conditional  approval,  if  appropriate,  of 
the  plan  by  the  Agency.  The  term  does 
not  include  any  period  of  time 
culminating  in  the  disapproval  of  a 
storage  and  disposal  plan  by  the 
Agency. 

Twenty-five  percent  reimbursement 
period.  Means  the  period  of  time 
beginning  on  the  first  day  of  the  fourth 
year  after  the  end  of  the  50-percent 
reimbursement  period,  and  ending  on 

I  the  date  that  a  disposal  permit  is  issued 
by  any  State,  or  an  alternative  plan  for 
disposal  has  been  developed. 

§  1 65.205  Submission  of  storage  and 

1  disposal  plan. 

(a)  Who  must  submit  a  plan. 
Registrants  who  wish  to  be  eligible  for 
reimbursement  of  storage  costs  incurred 


as  a  result  of  a  recall  must  submit  a 
storage  and  disposal  plan  to  the  Agency 
that  meets  the  criteria  set  forth  in  these 
regulations. 

(b)  Where  to  submit  the  plan.  In  order 
to  be  eligible  for  reimbursement,  the 
registrant  must  submit  the  storage  and 
disposal  plan  to:  Office  of  Pesticide 
Programs  (H7507C),  Attention:  Storage 
and  Disposal  Plans,  U.  S.  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington  DC  20460. 

(c)  When  to  submit  a  storage  and 
disposal  plan.  A  storage  and  disposal 
plan  must  be  submitted  no  later  than: 

(1)  The  date  the  voluntary  recall  plan 
is  required  to  be  submitted  as  set  forth 
in  §  166.165;  or 

(2)  If  EPA  does  not  require  submission 
of  a  voluntary  recall  plan  under  section 
19(b)(2)  of  FIFRA  or  if  the  registrant 
fails  to  submit  a  recall  plan  that  is 
approved  under  §  165.170,  60  days  after 
publication  in  the  Federal  Register  of  a 
proposed  rule  prescribing  mandatory 
recall. 

§  1 65.207  Criteria  for  th«  evaluation  of 
storage  and  disposal  plans. 

The  following  criteria  will  be  used  to 
evaluate  whether  a  storage  and  disposal 
plan  is  acceptable: 

(a)  Storage  in  compliance  with 
applicable  law.  The  plan  must  provide 
sufficient  information  for  the  Agency  to 
be  able  to  determine  that  the  registrant 
is  taking  steps  to  assure  that  storage  will 
be  in  compliance  with  applicable  law. 

(b)  Adequate  discussion  of 
management  options.  The  plan  must 
show  that  the  registrant  is  taking  or  will 
take  appropriate  steps  for  managing  the 
recalled  pesticides.  The  plan  shall 
discuss  all  available  management 
options  and  evaluate  their  feasibility, 
costs,  and  risks  and  benefits. 

(c)  Completeness  of  the  plan.  The 
plan  must  adequately  address  each  item 
in  §  165.208.  For  example,  if  the 
information  provided  in  addressing  one 
item  contradicts  other  information  in 
the  plan,  the  plan  would  not  have 
adequately  addressed  each  item. 

(d)  Signature.  The  plan  must  be 
signed  by  the  registrant  or  his 
authorized  representative. 

§  1 65.208  Contents  of  storage  and 
disposal  plans. 

The  Storage  and  Disposal  Plan  must 
include  each  of  the  following  elements: 

(a)  Storage.  The  plan  must  describe 
the  steps  the  registrant  will  take  to 
assure  that  the  recalled  pesticides  will 
be  stored  in  accordance  with  applicable 
law.  Additionally,  if  the  pesticides  have 
particular  characteristics  that  require 
specific  storage  conditions,  the 
discussion  must  include  such 
information. 


(b)  Recall.  The  plan  must  include  a 
statement  describing  the  current  status 
of  the  recall,  for  example,  whether  the 
registrant  has  started  recall  procedures, 
and,  if  so,  how  much  has  been 
accomplished  to  date. 

(c)  Identification  of  persons 
responsible  for  storage  and  disposal. 

The  storage  and  disposal  plan  must 
identify  the  primary  contact  person(s) 
within  the  registrant’s  company  who 
will  be  responsible  for  carrying  out  the 
storage  and  disposal  plan.  The  registrant 
must  inform  the  Agency  within  10  days, 
at  the  address  listed  in  §  165.205(b),  of 
any  contact  person(s)  changes. 

(d)  Description  of  pesticides  to  be 
stored.  The  storage  and  disposal  plan 
must  describe  the  stocks  of  the 
suspended  and  canceled  pesticides  as 
follows: 

(1)  For  registrant’s  own  inventory. 
Provide  the  formulation  types,  container 
types  and  sizes,  and  the  quantities  of 
each  being  stored. 

(2)  For  the  pesticides  recalled  from 
others.  Provide  estimates  of  the 
formulation  types,  container  sizes  and 
types,  and  the  quantities  of  each 
expected  to  be  recalled.  Estimates  will 
not  be  acceptable  if  the  registrant  has 
completed  the  recall;  the  storage  and 
disposal  plan  must  then  provide  the 
actual  information. 

(e)  Storage  facilities.  The  storage  and 
disposal  plan  must  include: 

(1)  The  location  of  the  facility(ies) 
where  the  registrant’s  own  inventory  of 
suspended  and  canceled  pesticides  is 
being  stored,  and  the  name  of  the  owner 
of  the  storage  facility. 

(2)  For  each  storage  facility  to  be  used 
or  anticipated  to  be  used  for  storage  of 
recalled  pesticides,  the  following 
information  must  be  included. 

(i)  The  location  of  the  storage  facility 
and  the  name  of  the  owner  of  the  storage 
facility; 

(ii)  The  available  storage  capacity 
either  in  pounds,  and/or  gallons.  The 
registrant  must  indicate  whether  the 
total  capacity  is  sufficient  to  handle  the 
amount  of  pesticide  that  the  registrant 
expects  to  recall.  If  the  storage  capacity 
available  to  the  registrant  at  the  time  of 
submission  of  the  plan  is  insufficient  for 
the  amount  of  recalled  pesticides 
estimated,  the  registrant  must  describe 
the  steps  being  undertaken  or  that  will 
be  undertaken  to  locate  additional 
adequate  storage. 

(3)  An  estimated  annual  storage  cost 
for  the  recalled  pesticides  and  the  basis 
for  calculating  such  costs. 

(4)  If  the  storage  facility(ies)  is  owned 
or  leased  by  the  registrant,  the  actions 
the  registrant  will  take  to  assure 
effective  supervision  of  the  storage  af 
recalled  pesticides. 
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(5)  If  the  storage  facility(ies)  for 
recalled  pesticides  are  owned  or  leased 
by  someone  other  than  the  registrant, 
the  steps  the  registrant  will  take  to 
assure  effective  control  and  supervision 
of  the  storage  operation  by  that  other 
person. 

(f)  Management  options.  The  storage 
and  disposal  plan  shall  contain  a  full 
and  complete  discussion  of  management 
options  of  the  recalled  pesticide  and  the 
containers.  The  plan  must  discuss  all 
available  options  (i.e.,  recycling, 
reclamation,  lawful  use  of  the  recalled 
pesticides,  as  well  as  disposal)  and 
evaluate  their  feasibility,  cost,  and  risks 
and  benefits.  The  plan  must  also 
estimate  the  quantities  of  pesticides 
which  will  be  managed  by  each  option 
and  a  timeframe  for  completing  the 
option.  If  the  options  for  management  of 
the  suspended  and  canceled  pesticides 
are  not  known,  the  plan  must  describe 

a  timeframe  and  the  steps  the  registrant 
will  take  to  identify  management 
options. 

(g)  Records  retention.  The  storage  and 
disposal  plan  must  list  the  location 
where  records  required  by  §  165.218 
will  be  stored.  Records  must  be  retained 
by  the  registrant  at  the  same  central 
location  for  both  the  registrant’s  own 
inventory  and  recalled  pesticides. 

§  165.210  Agency  action. 

(a)  Notification  of  receipt  of  the  plan. 
EPA  will  acknowledge  the  date  of 
receipt  of  a  storage  and  disposal  plan  by 
sending  a  notification  to  the  registrant. 
Except  as  provided  by  paragraph  (c)  of 
this  section,  the  100  percent 
reimbursement  period  of  storage  costs 
begins  on  the  date  of  receipt  of  the 
storage  and  disposal  plan  by  the 
Agency. 

(b)  Approval  of  storage  and  disposal 
plans.  The  Agency  will  evaluate  the 
storage  and  disposal  plan  according  to 
the  criteria  in  §  165.207.  If  the  Agency 
determines  that  the  plan  is  acceptable, 
it  will  approve  the  plan.  The  Agency 
will  notify  the  registrant  of  the  date  of 
approval  of  the  plan,  and  such  date 
establishes  the  end  of  the  100-percent 
reimbursement  period.  The  Agency  may 
send  to  the  registrant  the 
acknowledgement  of  the  date  of  receipt 
of  the  plan  and  the  notification  of 
approval  at  the  same  time. 

(c)  Rejection  of  storage  and  disposal 
plans.  (1)  A  plan  will  be  rejected  as 
unacceptable  if: 

(i)  The  plan  does  not  provide  a 
scheme  for  safe  storage  and  safe, 
practicable  management  of  the  recalled 
pesticides.  For  example,  if  the  contents 
of  the  plan  indicate  the  registrant  would 
not  be  storing  pesticides  in  compliance 
with  applicable  law. 


(ii)  The  plan  does  not  adequately 
address  each  element  of  the  contents  of 
a  storage  and  disposal  plan,  as  set  forth 
in  §  165.208. 

(iii)  The  plan  has  not  been  signed  by 
the  registrant  or  by  the  registrant’s 
authorized  representative. 

(iv)  The  plan  is  hot  submitted  within 
the  timeframes  provided  in  §  165.205(c), 
unless  the  registrant  can  show 
extenuating  circumstances  that  caused 
untimely  submission  of  the  plan. 

(2)  If  EPA  rejects  a  plan,  EPA  will 
return  the  plan  to  the  registrant  within 
45  days  of  receipt  of  the  plan,  along 
with  an  explanation  of  why  the  plan  is 
not  acceptable.  Such  notification  will 
describe  the  steps  that  must  be  taken  for 
the  plan  to  be  approved.  The  100- 
percent  reimbursement  period  will  not 
begin  until  the  Agency  receives  a 
revised  plan  which  is  acceptable  and 
subsequently  approved. 

(3)  If  EPA  fails  to  reject  a  plan  within 
45  days  of  receipt  of  the  plan,  and  upon 
review  finds  the  plan  unacceptable 
under  paragraph  (c)(1)  of  this  section, 
then  EPA  will  notify  the  registrant  that 
the  plan  will  be  considered 
conditionally  approved  pending  timely 
revision  of  the  plan.  Such  notification 
will  include  the  date  of  conditional 
approval  and  explain  the  steps  that 
must  be  taken  for  the  plan  to  be  finally 
approved. 

(4)  If  EPA  finds  at  any  time  that  a 
registrant  submitted  materially  false  or 
misleading  information  in  the  plan  the 
Agency  will  reject  the  plan  and  take  any 
other  appropriate  action. 

(d)  Conditional  approval.  (1)  The 
Agency  may  conditionally  approve  a 
plan  with  minor  errors.  If  this  is  the 
case,  the  Agency  will  notify  the 
registrant  of  the  conditional  approval 
and  the  minor  errors  in  the  plan,  and 
require  that  the  errors  be  corrected  and 
the  plan  be  resubmitted.  The  following 
are  examples  of  errors  that  could  result 
in  conditional  approval: 

(1)  Typographical  errors  that  cause  the 
information  submitted  to  be  misleading 
or  unclear. 

(ii)  Minor  technical  errors,  such  as 
misstatement  of  the  name  of  the 
formulation. 

(iii)  Ambiguous  information  such  that 
the  meaning  of  a  statement  is  not  clear. 

(2)  The  notification  will  include  the 
date  of  conditional  approval  subject  to 
resubmission  and  subsequent  approval 
of  the  corrected  plan. 

(3)  If  the  registrant  fails  to  submit  a 
corrected  plan  within  30  days  of  receipt 
of  the  notification,  the  Agency  will 
consider  the  plan  unacceptable  and 
notify  the  registrant  that  the  conditional 
approval  has  been  rescinded  and  that 
the  plan  is  rejected.  In  such  situations. 


the  100-percent  reimbursement  period 
will  not  begin  until  EPA  receives  a 
corrected  plan. 

(4)  If  the  registrant  submits  a 
corrected  plan  within  30  days  of  the 
notification,  the  date  of  conditional 
approval  establishes  the  end  of  the  100- 
percent  reimbursement  period. 

(e)  Modifications.  Upon  written 
request  by  EPA,  the  registrant  must 
modify  the  plan  or  submit  additional 
information. 

$165£12  Reimbursement  of  storage 
costs. 

The  Agency  will  reimburse  only  those 
costs  which  are  reasonable  and 
necessary  and  consistent  with  the 
approved  storage  and  disposal  plan.  For 
purposes  of  this  section,  reasonable  and 
necessary  storage  costs  are  those  costs 
directly  attributable  to  storage  of  the 
pesticides  recalled  under  section  19(b) 
of  the  Act.  Storage  costs  do  not  include 
indirect  costs  such  as  costs  for  acquiring 
permits,  transportation  of  pesticides  to 
or  between  storage  facilities, 
transportation  costs  incurred  as  part  of 
the  recall,  repackaging  costs,  cleanup  of 
spills,  structural  expansion,  or 
remediation  of  site  contamination.  The 
claimant  has  the  burden  to  establish  and 
support  the  reasonableness  and 
necessity  of  all  costs  claimed.  Storage 
costs  for  registrant’s  inventory  of 
suspended  and  canceled  pesticides  are 
not  reimbursable  as  they  are  not  recalled 
pesticides  under  section  19  of  the  Act. 

f  165.214  Procedure*  for  submission  of 
storage  cost  reimbursement  claims. 

(a)  General.  Any  registrant  who  seeks 
reimbursement  of  costs  incurred  in 
accordance  with  an  approved  storage 
and  disposal  plan,  must  file  a  claim 
with  the  Agency.  Only  the  registrant 
may  seek  reimbursement.  Claims  from 
other  persons  will  not  be  accepted. 
Reasonable  and  necessary  storage  costs, 
which  are  consistent  with  the  approved 
plan,  will  be  allowed. 

(b)  Claim  form.  The  registrant  must 
submit  the  claim  on  a  claim  form 
provided  by  the  Agency. 

(c)  Current  storage  and  disposal  plan. 
The  registrant  must  submit  an  updated 
storage  and  disposal  plan  and  any 
modifications  requested  by  the  Agency 
under  $  165.210  to  accompany  its 
reimbursement  claim.  This  updated 
plan  must  provide  current  information 
on  all  the  elements  of  a  plan  listed  in 

§  165.208.  All  estimates  must  be 
replaced  with  exact  information.  Under 
management  options  (§  165.208(f)),  the 
registrant  must  provide  information  on 

rs  and  amounts  of  recalled  pesticides 
have  been  lawfully  sold,  disposed 
of,  or  handled  by  other  management 
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options.  If  the  registrant  has  not 
disposed  of  any  of  the  recalled 
pesticides,  the  registrant  must  describe 
the  progress  it  has  made  in  developing 
options  for  management.  A 
reimbursement  claim  without  an 
updated  plan  containing  all  the 
foregoing  information  will  be  rejected. 

(a)  Proof  of  quantities  of  recalled 
pesticides.  The  registrant  must  submit 
evidence  showing  that  quantities 
claimed  in  storage  were  received  and 
stored  at  the  storage  facility  and  the 
period  of  time  for  which  they  were 
stored.  At  a  minimum,  such 
documentation  must  include  copies  of 
manifests  or  other  business  records 
showing  date  of  receipt,  number  of 
containers,  and  amount  of  recalled 
pesticides  at  each  facility.  If  the 
documentation  covers  both  recalled 
pesticides  and  the  registrant's  own 
inventory  at  the  same  facility,  the 
registrant  must  clearly  establish  which 
portion  of  the  total  amount  is  recalled 
pesticides  and  which  is  the  registrant's 
own  inventory.  The  Agency  will  only 
reimburse  the  registrant  for  the  storage 
costs  of  recalled  pesticides. 

(e)  Proof  of  storage  costs.  The 
registrant  must  fully  document  the 
reasonableness  and  necessity  of  the 
claimed  storage  costs.  Copies  of  lease  or 
rental  payments  must  be  included  and 
must  be  itemized  so  that  all  charges 
included  in  the  payment  are  shown.  If 
there  is  no  lease  or  rental  payment, 
business  records  must  be  provided 
which  itemize  costs.  If  the  recalled 
pesticides  only  occupy  a  part  of  the  total 
capacity  of  the  storage  facility,  the  costs 
submitted  in  the  claim  must  be  prorated 
to  reflect  the  actual  costs  of  storing  the 
recalled  pesticides. 

(f)  Right  to  inspect  The  Agency 
retains  the  right  to  inspect  all  records 
and  data  supporting  the  claimed  storage 
costs.  To  the  extent  that  the  registrant 
contracts  with  a  third  party  for  storage, 
the  registrant  must  ensure  that  the 
government  has  complete  access  to  all 
records  and  data  maintained  by  the 
third  party  which  supports  the  claimed 
storage  costs. 

(g)  Confidential  business  information. 

(1)  A  registrant  may  assert  a  claim  of 
confidential  business  information  for 
information  submitted  through  the 
claim  form,  in  the  manner  described  in 
40  CFR  2.203.  Claimants  must 
substantiate  all  claims  of  confidentiality 
at  the  time  they  assert  the 
confidentiality  claim  (i.e~,  when  the 
reimbursement  claim  is  filed). 

Claimants  substantiate  confidentiality 
claims  by  providing  comments  on  the 
following: 

(i)  Hie  period  of  time  for  which 
confidential  treatment  is  desired. 


(ii)  Whether  disclosure  of  the 
information  is  likely  to  result  in 
substantial  harmful  effects  to  the 
competitive  position  of  the  business  and 
if  so,  what  those  harmful  effects  would 
be,  why  they  should  be  viewed  as 
substantial,  and  an  explanation  of  the 
causal  relationship  between  disclosure 
and  such  harmful  effects. 

(iii)  Measures  taken  by  the  business  to 
guard  against  undesired  disclosure  of 
information  to  others. 

(iv)  The  extent  to  which  the 
information  has  been  disclosed  to 
others,  and  the  precautions  taken  in 
connection  therewith. 

(v)  Pertinent  confidentiality 
determinations,  if  any,  by  EPA  or  other 
federal  agencies,  and  a  copy  of  such 
determination,  if  available. 

(vi)  Whether  claimant  asserts  that  the 
information  is  voluntarily  submitted 
information  under  40  CFR  2.201  (i),  and 
if  so,  whether  and  why  disclosure  of  the 
information  would  tend  to  lessen  the 
availability  to  EPA  of  similar 
information  in  the  future. 

(2)  The  information  covered  by  the 
claim  of  confidentiality  will  be 
disclosed  by  the  Agency  only  to  the 
extent  allowed  by  section  10  of  the  Act, 
and  by  means  of  the  procedures  set  forth 
in  40  CFR  part  2.  If  no  claim  of 
confidentiality  is  made  at  the  time  the 
reimbursement  claim  is  submitted  to  the 
Agency,  the  information  in  the  claim  for 
reimbursement  may  be  made  available 
to  the  public  by  the  Agency  without 
further  notice  to  the  registrant  (See  40 
CFR  2.203(a)(2)).  If  a  confidentiality 
claim  is  made  but  no  supporting 
documentation  received,  the 
reimbursement  claim  will  be  considered 
incomplete  and  returned  to  the 
submitter. 

(h)  Certification  of  claim.  At  the  time 
of  submission  of  a  claim,  the  registrant 
or  his  authorized  representative  must 
sign  the  claim  form,  certifying  that: 

(1)  All  statements  made  and 
information  provided  in  the  claim  are 
true  and  correct  to  the  best  of 
registrant’s  knowledge. 

(2)  Acceptance  by  the  registrant  of  any 
payment  made  by  the  Federal 
Government  constitutes  full  satisfaction 
and  final  settlement  of  the  claim. 

(3)  By  submission  of  the  claim,  the 
registrant  grants  permission  to 
authorized  agents/designated 
representatives  of  the  Federal 
Government  to  enter  premises  where 
records  or  pesticides  are  stored  and  to 
conduct  inspections,  audits,  and/or 
examinations  determined  by  the 
Government  to  be  necessary  to  verify 
contents  of  the  claim. 

(4)  For  any  recalled  pesticide  stored 
hr  being  stored,  the  registrant  has 


complied  with  the  requirements  of  all 
applicable  laws  and  regulations 
governing  such  storage. 

(1)  When  claims  may  be  filed.  (1)  The 
registrant  must  submit  a  separate  claim 
for  storage  costs  incurred  for  each 
reimbursement  period. 

(2)  Each  separate  claim  for  storage 
costs  incurred  may  be  submitted  only 
after  the  expiration  of  the  appropriate 
period.  For  example,  a  claim  for  costs 
incurred  during  the  50-percent 
reimbursement  period  may  be  submitted 
only  after  the  end  of  the  1-year  period 
that  circumscribes  the  50- percent 
reimbursement  period. 

(3)  If  the  registrant  continues  to  store 
the  pesticide  into  the  25-percent 
reimbursement  period,  he  may  submit 
an  initial  claim  for  reimbursement  no 
earlier  than  1  year  after  the  beginning  of 
the  25-percent  reimbursement  period. 
Thereafter,  he  may  submit  subsequent 
claims  for  25-percent  reimbursement 
annually  until  the  reimbursement 
period  ends. 

(4)  At  the  end  of  the  25-percent 
reimbursement  period,  the  registrant 
may  submit  a  final  claim. 

(j)  Where  to  file.  The  registrant  must 
submit  the  reimbursement  claim  to: 
Office  of  Pesticide  Programs  (H7507C), 
Attention:  Storage  and  Disposal  Plans, 

U.  S.  Environmental  Protection  Agency, 
401  M  St.,  SW.,  Washington  DC  20460. 

1165.216  Additional  requirements  for  25- 
percent  reimbursement  claims. 

(a)  A  registrant  who  continues  to  store 
recalled  pesticides  into  the  25-  percent 
reimbursement  period  must  provide  the 
Agency,  within  30  days  after  the 
beginning  of  the  25-percent 
reimbursement  period,  the  following 
information: 

(1)  A  description  of  the  steps  the 
registrant  has  taken  to  manage  the 
recalled  pesticide  during  the  zero 
percent  reimbursement  period, 
documenting  the  management  options 
considered,  and  the  reasons  why  such 
options  were  not  feasible.  Acceptable 
reasons  for  continued  storage  might 
include,  but  are  not  limited  to,  the 
following: 

(i)  That  the  quantities  of  recalled 
pesticide  temporarily  exceed  the 
capacity  of  the  lawful  use  demand  or 
disposal.  The  registrant  must  provide 
evidence  showing  that  steps  are  being 
taken  to  rectify  the  situation,  including 
information  on  the  rate  of  lawful  use  or 
disposal,  and  give  an  estimate  of  the 
time  needed. 

(ii)  If  the  pesticide  would  be  disposed 
of  as  a  hazardous  waste,  evidence  that 
the  registrant  cannot  lawfully  dispose  of 
the  pesticide  and  that  management 
options  other  than  disposal  are  not 
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reasonably  available,  or  that  there  are  no 
legal  management  options. 

(2)  The  quantities  of  pesticide  that 
have  been  managed  during  the  zero 
percent  reimbursement  period,  and  the 
method(s)  of  management  that  have 
been  used. 

(3)  A  schedule  for  managing  the 
remaining  pesticides. 

(b)  Failure  to  submit  the  information 
requested  in  paragraph  (a)  of  this 
section  within  30  days  after  the 
beginning  of  a  25-percent 
reimbursement  period  will  result  in 
rejection  of  a  25-percent  reimbursement 
period  claim  submitted  later. 

(c)  The  Agency  presumes  that  the 
registrant  holding  recalled  pesticide  is 
able  to  identify  and  avail  himself  of  one 
or  more  management  options  during  the 
zero  percent  reimbursement  period.  The 
burden  is  upon  the  registrant  seeking 
reimbursement  to  document  and  justify 
the  need  for  continued  storage  into  the 
25-percent  reimbursement  period.  If  the 
registrant  cannot  adequately  justify  his 
continued  need,  the  Agency  will  reject 

a  25-percent  reimbursement  claim. 

§  1 65.21 7  Final  Agency  decision. 

(a)  EPA’s  determination  regarding  the 
amount  of  storage  costs  reimbursable 
will  be  sent  in  writing  to  the  registrant. 

A  denial  of  a  storage  costs 
reimbursement  claim  will  also  be  sent 
in  writing  to  the  registrant  and  will 
include  a  statement  of  the  reason(s)  for 
the  denial.  In  either  case,  the 
administrative  determination  will  be 
final,  unless  EPA  reconsiders  its 
decision  as  set  forth  in  paragraph  (b)  of 
this  section. 

(b)  Upon  a  timely  filing  of  a  request 
for  reconsideration,  EPA  may  reconsider 
a  decision  if  the  registrant  establishes 
that  an  error  was  made  in  the 
computation  of  the  award,  or  that 
evidence  or  material  facts  were 
unavailable  to  the  registrant  at  the  time 
of  filing  the  claim  and  that  failure  to 
provide  the  information  was  not  a  result 
of  the  registrant’s  lack  of  care.  A 
registrant  seeking  reconsideration  must 
file  a  request  within  30  days  from  the 
date  of  EPA’s  final  determination  of  the 
claim. 

§  1 65.2 1 8  Recordkeeping. 

Any  registrant  that  receives 
reimbursement  must  maintain  records 
and  data  supporting  the  claim  or  ensure 
that  records  and  data  are  maintained  by 
a  third  party  for  3  years  following 
payment  of  the  claim  or  final 
disposition  of  the  pesticides,  whichever 
is  later. 


Subpart  L — Indemnification 
$165,220  General. 

(a)  This  subpart  describes  a  pesticide 
owner’s  entitlement  to  indemnification 
for  losses  suffered  by  reason  of 
suspension  and  subsequent  cancellation 
of  a  pesticide,  and  establishes 
procedures  for  submitting 
indemnification  claims  to  the  Agency. 

(b)  All  claims  must  be  submitted  in 
accordance  with  the  requirements  of 
this  subpart  and  with  any  additional 
requirements  issued  by  the  Agency  at 
the  time  of  suspension  and  cancellation 
of  specific  pesticides. 

$  1 65.223  Definitions. 

Terms  used  in  this  subpart  shall  have 
the  meanings  set  forth  in  the  Act.  In 
addition,  the  following  term  is  defined 
for  the  purposes  of  this  subpart. 

Special  status  seller.  Means  any 
dealer  or  distributor  who  did  not  receive 
advance  notification  of 
nonreimbursement  and  who  is  unable  to 
get  reimbursement  due  to  his  seller’s 
bankruptcy  or  insolvency. 

$  1 65.225  Eligibility  criteria. 

(a)  Eligible  pesticides.  In  general, 
indemnification  may  be  claimed  for  a 
pesticide  whose  registration  has  been 
suspended  under  FIFRA  section  6(c) 
and  subsequently  canceled  under  FIFRA 
sections  6(b),  6(d),  or  6(f).  Lists  of 
pesticides  by  registration  numbers 
which  are  eligible  for  indemnification 
will  be  provided  in  a  separate  Notice 
issued  by  the  Agency  and  published  in 
the  Federal  Register  after  suspension 
and  cancellation. 

(b)  Eligibility  of  persons.  (1)  A  person 
is  eligible  to  submit  a  claim  for 
indemnification  if: 

(1)  The  person  owned  any  quantity  of 
a  pesticide  immediately  before  the  date 
of  its  suspension  under  section  6. 

(ii)  The  person  suffered  losses  by 
reason  of  suspension  and  subsequent 
cancellation  of  the  pesticide’s 
registration  under  sections  6(b),  6(d)  or 

6(f). 

(2)  The  right  to  receive 
indemnification  belongs  to  the  owner  of 
the  pesticide  at  the  time  of  suspension. 

(c)  Persons  not  eligible.  (1)  A  person 
is  not  eligible  for  indemnification  if  the 
Administrator  finds  that  the  person  had 
knowledge  of  facts  that,  in  themselves, 
would  have  shown  that  the  pesticide 
did  not  meet  the  requirements  for 
registration,  and  continued  thereafter  to 
produce  the  pesticide  without  giving 
timely  notice  of  such  facts  to  the 
Administrator. 

(2)  A  person  is  not  eligible  for 
indemnification  for  stocks  of  a 
suspended  and  canceled  pesticide 


acquired  after  the  pesticide  is 
suspended  under  section  6(c)  even  if  the 
pesticides  are  acquired  in  a  lawful 
manner  for  a  lawful  sale,  distribution  or 
use. 

(3)  A  seller  who  reimburses 
purchasers  as  set  forth  in  section 
15(b)(2)  of  the  Act  cannot  seek 
indemnification  for  the  reimbursement. 

(4)  A  seller  who  has  been  assigned  a 
claim  for  indemnification  will  not  be 
eligible  for  payment  of  the 
indemnification  unless  the  Government 
waives  the  prohibition  against  early 
assignment  in  the  Anti-Assignment  of 
Claims  Act,  31  U.S.C.  3727(b).  EPA  will 
consider  waiving  the  prohibition  against 
early  assignment  only  if  circumstances 
warrant  such  action  and  it  is  in  the 
Government’s  interest  to  do  so. 

$  1 65.227  Limitations  on  amount  of 
indemnification. 

(a)  An  owner  can  be  indemnified  only 
for  losses  suffered  by  reason  of 
suspension  and  subsequent  cancellation 
of  a  pesticide.  The  amount  of  loss  which 
can  be  indemnified  is  limited  to  the  cost 
of  the  pesticide  owned  by  the  person 
immediately  before  suspension,  but 
cannot  exceed  the  pesticide’s  fair 
market  value  at  that  time.  The  cost  of 
the  pesticide  does  not  include 
incidental  items  such  as  transport,  tax, 
storage  costs,  or  repackaging. 

(b)  Owners  have  the  responsibility  to 
make  a  reasonable  effort  to  mitigate 
their  loss  by  converting  the  pesticide  to 
other  lawful  uses  such  as  reprocessing, 
recycling,  or  sale  and  distribution  in 
accordance  with  the  terms  of  applicable 
suspension  and  cancellation  orders.  The 
total  amount  of  loss  sustained  by  the 
owner  for  a  given  amount  of  a  pesticide 
must  be  reduced  by  the  amount  of  any 
sale,  distribution  or  use  of  that 
pesticide.  A  claimant  is  not  entitled  to 
an  indemnity  payment  for  any  amount 
of  suspended  and  canceled  pesticide  for 
which  losses  were  recovered  through 
sale  or  use.  Owners  are  not  entitled  to 
be  indemnified  for  pesticides  that  are 
recycled  or  reprocessed,  except  to  the 
extent  that  losses  resulting  from  the 
suspension  and  cancellation  have  not 
been  offset. 

$  1 65.230  Payment  of  indemnification. 

(a)  Two  groups  of  eligible  pesticide 
owners  may  receive  payment  from  the 
Judgment  Fund: 

(1)  End-users. 

(2)  Special  status  sellers.  Persons  who 
are  sellers  of  pesticides  who  also  apply 
pesticides  will  be  treated  as  sellers  only. 
Persons  who  are  applicators  who  only 
sell  the  service  of  applying  pesticides 
without  delivering  any  unapplied 
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pesticides  to  any  person  so  served  will 
be  treated  as  an  end-user. 

(b)  All  other  persons  who  are  eligible 
for  indemnification  may  receive 
payment  only  if  Congress  makes  a 
specific  line  item  appropriation  of  funds 
for  the  payment. 

1 165.232  Seller’s  requirement  to 
reimburse. 

(a)  Each  seller  shall  reimburse  its 
purchasers  (other  than  end  users)  who 
suffered  a  loss  by  reason  of  the 
suspension  or  cancellation  of  the 
pesticide  unless  the  purchaser  has  been 
notified,  in  writing,  at  the  time  of  sale, 
that  the  pesticide  is  not  subject  to 
reimbursement  by  the  seller. 

(b)  After  suspension  and  cancellation 
of  the  registration  of  a  pesticide,  the 
seller  should  notify  all  his  purchasers 
(other  than  end-users)  that  the 
purchasers  can  obtain  reimbursement. 

(c)  Reimbursement  shall  be  provided 
for  the  quantity  of  the  pesticide  that 
cannot  be  used  or  resold  as  a  result  of 
suspension  or  cancellation. 

§  1 65.234  Procedures  for  submission  of 
claims. 

(a)  General.  Any  person  who  files  a 
claim  for  indemnification  for  a 
suspended  and  canceled  pesticide  must 
submit  the  items  of  information 
identified  in  this  section.  It  is  the 
responsibility  of  the  person  submitting 
an  indemnification  claim  to  submit  the 
required  documentation  to  support  the 
claim.  The  Agency  reserves  the  right  to 
require  additional  information  on  a  case 
by  case  basis. 

(b)  Claim  form.  The  Agency  will 
provide  a  specific  claim  form  and 
instruction  sheet  for  each  suspended 
and  canceled  pesticide.  The  claim  form 
will  have  boxes  to  identify  the  filing 
status  of  claimant  The  instructions  will 
indicate  what  supporting 
documentation  is  required  for  each 
element  of  the  claim.  The  claim  form 
must  be  completed  and  submitted  to  the 
agency  in  accordance  with  the 
instructions. 

(c)  Filing  status.  Each  person 
submitting  a  claim  for  indemnification 
must  identify  his  status  as  either: 

(1)  An  end  user  or  special  status 
seller. 

(2)  Seller.  A  separate  claim  must  be 
submitted  for  each  status  category. 

(d)  Proof  of  ownership.  (1)  An  owner 
must  supply  proof  that  he/she  owned 
the  pesticide  at  the  time  of  suspension. 
Such  proof  may  be  production  records 
or  purchase  invoices. 

(2)  If  the  person  filing  the  claim  was 
not  the  owner  on  the  date  of  suspension, 
the  claimant  must  submit 
documentation  of  authority  to  file  the 


claim,  such  as  a  power  of  attorney  or 
assignment.  The  documentation  must 
identify  the  owner  of  the  pesticide  at  the 
time  of  suspension,  and  the  owner’s 
address  and  telephone  number.  A 
claimant  with  an  assignment  must 
supply  proof  that  the  assignor  owned 
the  pesticide  at  the  time  of  suspension. 

(oj  Proof  of  cost.  Proof  of  the  cost  of 
the  pesticide  can  be  substantiated  by 
records  of  production  costs,  purchase 
receipts,  and/or  purchase  invoices. 

(f)  Proof  of  status.  A  claimant 
applying  as  an  end  user  or  special  status 
seller  must  check  the  appropriate  box 
on  the  claim  form  and  must  certify  that 
he  qualifies  for  such  status. 

(1)  A  claimant  applying  as  an  end- 
user  must  certify  that  he/she  is  in  fact 
an  end  user. 

(2)  A  claimant  applying  as  a  special 
status  seller  must  provide  the  following 
documentation: 

(i)  If  the  claimant  seeks 
indemnification  due  to  the  seller’s 
bankruptcy,  the  claimant  must  furnish  a 
copy  of  a  proof  of  claim  filed  with  the 
Bankruptcy  Court  or  other  document 
showing  that  the  claimant  is  included 
on  the  list  of  creditors,  and  a  copy  of 
documentation  showing  the  amount  of 
distribution  received  through  the 
bankruptcy  proceedings,  such  as  the 
disclosure  statement  with  a  court- 

indemnification  due  to  the  seller’s 
insolvency,  the  claimant  must  furnish 
evidence  of  the  seller’s  insolvency  such 
as  a  copy  of  a  court  order  declaring  the 
seller  insolvent,  a  judgment  that 
claimant  has  obtained  against  the  seller 
and  evidence  that  claimant  has  been 
unable  to  recover  on  the  judgment,  or 
some  other  documentation  showing  that 
the  claimant  attempted  to  recover  from 
the  seller  but  was  unable  to  recover  due 
to  the  seller’s  insolvency. 

(iii)  A  dealer  or  distributor  seeking 
indemnification  under  paragraph  (f)(2) 
of  this  section  may  file  a  claim 
contingent  upon  the  outcome  of 
bankruptcy  or  insolvency  proceedings. 
However,  payment  will  not  be 
authorized  until  bankruptcy 
proceedings  have  been  completed  and 
the  amount  of  distribution,  if  any,  has 
been  verified. 

(g)  Composite  claim  lists.  A  seller  who 
has  several  claims  may  submit 
composite  lists  for  separate  elements  of 
the  claim  form  identifying  the  pesticide, 
pesticide  owner,  quantities  and  emits  of 
pesticide,  and  other  pertinent 
information  indicated  on  the  claim 
form. 

(h)  Business  records  verification.  In 
lieu  of  submitting  all  documentation  to 
EPA,  a  person  who  normally  maintains 


business  records  may  consolidate  the 
supporting  information  required  to 
accompany  the  claim  form  and  verify 
the  contents  of  the  claim  by  submitting 
an  independent  auditor's  or  certified 
accountant’s  report.  Each  element  of  the 
claim,  such  as  cost  per  unit  of  pesticide 
or  quantity  of  pesticide  owned  at  the 
time  of  suspension,  must  be  reviewed 
and  independently  determined  by  the 
auditor  or  accountant  to  be  valid  if 
verification  for  the  complete  contents  of 
the  claim  are  provided  through  the 
report  or  statement.  If  the  independent 
review  is  conducted  for  only  one 
element  of  the  claim,  such  as  a 
manufacturer’s  cost  of  production  per 
unit  of  pesticide,  supporting 
documentation  must  be  submitted  for 
all  other  elements  of  the  claim.  The 
Agency  may  require  submission  of  the 
information  that  formed  the  basis  for  the 
audits  or  reports  to  verify  the  validity  of 
the  information  submitted. 

(i)  Confidential  Business  Information. 
(1)  A  claimant  may  assert  a  claim  of 
confidential  business  information  for 
the  information  submitted  through  the 
claim  form  in  the  manner  described  in 
40  CFR  2.203.  Claimants  must 
substantiate  all  claims  of  confidentiality 
at  the  time  they  assert  the 
confidentiality  claim  (i.e.,  when  the 
indemnification  claim  is  filed). 
Claimants  substantiate  confidentiality 
claims  by  providing  comments  on  the 
following: 

(1)  The  period  of  time  for  which 
confidential  treatment  is  desired. 

(ii)  Whether  disclosure  of  the 
information  is  likely  to  result  in 
substantial  harmful  effects  to  the 
competitive  position  of  the  business  and 
if  so,  what  those  harmful  effects  would 
be,  why  they  should  be  viewed  as 
substantial,  and  an  explanation  of  the 
causal  relationship  between  disclosure 
and  such  harmful  effects. 

(iii)  Measures  taken  by  the  business  to 
guard  against  undesired  disclosure  of 
information  to  others. 

(iv)  The  extent  to  which  the 
information  has  been  disclosed  to 
others,  and  the  precautions  taken  in 
connection  therewith. 

(v)  Pertinent  confidentiality 
determinations,  if  any,  by  EPA  or  other 
Federal  agencies,  and  a  copy  of  such 
determination,  if  available. 

(vi)  Whether  claimant  asserts  that  the 
information  is  voluntarily  submitted 
information  under  40  CFR  2.201(i),  and 
if  so,  whether  and  why  disclosure  of  the 
information  would  tend  to  lessen  the 
availability  to  EPA  of  similar 
information  in  the  future. 

(2)  The  information  covered  by  the 
claim  of  confidentiality  will  be 
disclosed  by  the  Agency  only  to  the 
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extent  allowed  by  section  10  of  the  Act, 
and  by  means  of  the  procedures  set  forth 
in  40  CFR  part  2.  If  no  claim  of 
confidentiality  accompanies  the 
information  when  it  is  received  by  the 
Agency,  the  information  in  the  claim  for 
indemnification  may  be  made  available 
to  the  public  by  the  Agency  without 
further  notice  to  the  claimant.  If  a 
confidentiality  claim  is  made  but  no 
supporting  documentation  received,  the 
indemnification  claim  will  be 
considered  incomplete  and  returned  to 
the  submitter. 

(j)  Certification  of  claim.  At  the  time 
of  submission  of  a  claim,  the  claimant 
or  authorized  representative  must  sign 
the  claim  form,  attesting  to  the 
following: 

(1)  That  all  statements  made  and 
information  provided  in  the  claim  are 
true  and  correct  to  the  best  of  the 
claimant’s  knowledge,  and  that  the 
amount  of  the  claim  is  an  accurate 
statement  of  the  cost  of  the  pesticide. 

(2)  That  the  claimant  had  no 
knowledge  of  facts  which,  in 
themselves,  showed  that  the  pesticide 
did  not  meet  registration  requirements 
at  the  time  of  suspension. 

(3)  That  acceptance  by  the  claimant  of 
any  payment  made  by  the  Federal 
government  constitutes  full  satisfaction 
and  final  settlement  of  the  claim. 

(4)  That  by  submission  of  the  claim, 
the  claimant  grants  permission  to 
authorized  agents  of  the  Federal 
government  to  enter  premises  where 
records  or  pesticides  are  retained  to 
conduct  whatever  inspections,  audits,  or 
examinations  are  necessary  to  verify  the 
contents  of  the  claim,  including  any 
facts  supporting  a  payment  from  the 
Judgment  Fund,  as  set  forth  in 

§  165.234(f). 

(5)  That  by  submission  of  the  claim, 
the  claimant  waives  any  claim  of 
confidentiality  for  the  following  types  of 
information:  composition,  quantity  of 
pesticide,  the  unit  size  of  containers, 
and  the  pesticide’s  location. 

(6)  That  the  claimant  has  received  no 
other  payment,  including 
reimbursement  by  the  seller,  for  the  cost 


of  the  pesticides  for  which 
indemnification  is  claimed  and  that 
should  claimant  receive  such  other 
payment,  claimant  agrees  to  promptly 
repay  the  Federal  government,  in  such 
amount  up  to  and  including  the  full 
amount  of  the  indemnification  payment 
made  under  section  15  of  FIFRA. 

(7)  That  ownership  of  and 
responsibility  for  pesticides  for  which 
indemnification  payments  are  made 
remain  with  the  claimant. 

(8)  That  payment  of  indemnification 
under  section  15  of  FIFRA  does  not  in 
any  way  constitute  a  finding  or  warranty 
by  the  United  States  with  respect  to  the 

roper  or  safe  storage,  packaging, 
andling,  transport,  or  disposal  of  such 
pesticides  by  the  owners  or  holders  of 
the  pesticides  or  by  agents,  employees, 
or  other  persons  acting  in  their  behalf. 

(9)  That  if  the  claim  is  filed  by  an 
assignee,  the  United  States  may  assert 
against  the  assignee  any  defenses,  or 
right  of  set-off  or  counterclaim, 
applicable  against  the  person  who 
assigned  the  claim. 

(10)  That  if  the  claimant  is  applying 
as  an  end  user  or  special  status  seller, 
the  claimant  meets  the  applicable 
criteria  for  this  category. 

(k)  When  to  file.  After  suspension  and 
cancellation  of  a  pesticide  registration, 
the  Agency  will  issue  guidance  in  a 
notice  published  in  the  Federal  Register, 
providing  specific  information  and 
requirements  for  the  particular 
pesticide,  and  establishing  a  time  frame 
for  submission  of  indemnification 
claims. 

(l)  Where  to  file.  The  address  to  which 
claims  should  be  submitted  will  be 
provided  on  the  claim  form  and  in  the 
Federal  Register  notice  which  provides 
details  of  the  indemnification  program 
for  a  specific  suspended  and  canceled 
pesticide. 

f  165.236  Agency  review  of  claim. 

(a)  Upon  receipt  of  a  claim,  the 
Agencv  will  assign  it  a  claim  number 
and  all  correspondence  regarding  the 
claim  will  reference  that  number.  Each 
claimant  will  be  notified  of  any 


additional  information  or  verification 
required  for  consideration  of  the  claim. 
If  a  claimant  is  unable  to  provide  the 
documentation  required  for 
consideration  of  his/her  claim  within  a 

E rescribed  time  period,  the  claim  will 
e  denied. 

(b)  A  claim  may  be  amended  at  any 
time  before  final  action  by  EPA.  All 
amendments  must  be  submitted  in 
writing  and  signed  by  the  claimant  or 
his/her  authorized  agent  or  legal 
representative. 

(c)  A  claimant  may  withdraw  a  claim 
at  any  time  by  written  notice  to  the 
Agency.  A  claim  that  has  been 
withdrawn  may  be  resubmitted  only 
within  the  response  period  established 
by  the  Agency  in  the  Federal  Register 
notice  referred  to  in  §  165.234(k). 

(d)  The  Agency’s  determinations 
regarding  eligibility  of  claims  and 
amounts  of  indemnity  payable  shall  be 
final. 

(e)  EPA,  at  its  discretion,  may 
reconsider  a  decision  if  the  claimant 
establishes  that  an  error  was  made  in 
the  computation  of  the  amount  of 
indemnification,  or  that  evidence  or 
material  facts  were  unavailable  to  the 
claimant  at  the  time  of  filing  the  claim 
and  that  failure  to  provide  the 
information  was  not  the  result  of 
claimant’s  lack  of  care. 

(1)  A  claimant  seeking 
reconsideration  of  denial  must  submit  a 
written  request  within  30  days  of  the 
date  of  the  decision.  The  request  for 
reconsideration  must  specify,  if 
applicable,  the  evidence  or  material 
facts  not  previously  considered  and  the 
reasons  why  the  evidence  or  facts  were 
not  previously  available. 

(2)  Requests  for  reconsideration 
should  be  submitted  to  the  Agency 
Indemnification  Claims  officer  at  the 
following  address:  Office  of  Pesticide 
Programs  (H7507C),  Attention: 
Indemnification  Claims  Officer,  U.  S. 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 

(FR  Doc  93-10480  Filed  5-4-93;  8:45  am] 
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commonly  occurs  following  influenza, 
chicken  pox,  and  several  otner  common 
viral  infections.  As  symptoms  of  the 
initial  viral  illness  begin  to  diminish  or 
clear,  the  dramatic  symptoms  of  Reye 
syndrome,  i.e.,  intractable  vomiting, 
lethargy,  or  delirium,  begin  (Ref.  7). 

Thus,  the  agency  believes  that  it  is 
important  that  aspirin  and  bismuth 
subsalicylate  not  be  given  to  children 
and  teenagers  when  flu  symptoms  are 
present  as  well  as  when  symptoms  are 
absent  and  the  child  seems  to  be 
recovering  from  the  illness.  Therefore, 
the  agency  believes  that  the  wording 
used  in  this  proposal,  i.e.,  “who  have  or 
are  recovering  from  chicken  pox,  flu 
symptoms,  or  flu,”  is  more  informative 
than  the  wording  currently  used  in  the 
aspirin  warning. 

The  proposed  Reye  syndrome 
warning  also  differs  from  the  existing 
warning  because  it  contains  a  second 
sentence  that  includes  the  terms 
“nausea,  vomiting,  or  fever."  On  July 
26, 1991,  the  Gastrointestinal  Drugs 
Advisory  Committee  reviewed  data  on 
the  use  of  bismuth  subsalicylate  for  the 
relief  of  acute  diarrhea  and  travelers’ 
diarrhea.  The  Committee  reviewed  a 
Reye  syndrome  warning  currently 
voluntarily  included  on  a  major  OTC 
drug  product  containing  bismuth 
subsalicylate.  That  warning  stated: 
"WARNING:  Children  and  teenagers 
who  have  or  are  recovering  from 
chicken  pox  or  flu  should  not  use  this 
medicine  to  treat  nausea  or  vomiting.  If 
nausea  or  vomiting  is  present,  consult  a 
doctor  because  this  could  be  an  early 
sign  of  Reye  Syndrome,  a  rare  but 
serious  illness.”  The  Committee  felt  that 
bismuth  subsalicylate  containing 
products  should  have  a  stronger 
warning  regarding  Reye  syndrome 
because  of  concern  that  with  approval  of 
the  drug  as  a  treatment  for  diarrhea, 
there  could  be  wider  use  of  the  product 
in  children  who  might  have  a  viral 
illness.  A  Reye  syndrome  warning  for 
bismuth  subsalicvlate  used  as  an 
antidiarrheal  will  be  discussed  in  the 
rulemaking  for  OTC  antidiarrheal  drug 
products  in  a  future  issue  of  the  Federal 
Register. 

The  agency  has  evaluated  the  warning 
and  the  Committee’s  recommendations 
and  determined  that  the  first  sentence  of 
the  warning  could  be  shortened  and 
achieve  the  same  effect.  The  agency  also 
concludes  that  an  additional  sentence 
stating  the  early  recognizable  symptoms 
of  Reye  syndrome,  i.e.,  nausea, 
vomiting,  and  fever,  is  important 
information  that  should  be  included  as 
part  of  the  warning.  Therefore,  the 
agency  is  proposing  that  the  second 
sentence  of  the  Reye  syndrome  warning 
reads  as  follows:  “If  nausea,  vomiting. 


or  fever  occur,  consult  a  doctor  because 
these  symptoms  could  be  an  early  sign 
of  Reye  syndrome,  a  rare  but  serious 
illness.”  The  agency  is  inviting 
comment  on  the  Reye  syndrome 
warning  proposed  for  bismuth 
subsalicvlate  containing  drug  products 
for  relief  of  overindulgence  in  food  and 
drink.  The  agency  is  also  considering 
the  appropriateness  of  revising  the 
current  Reye  Syndrome  warning  for  oral 
and  rectal  OTC  drug  products 
containing  aspirin  in  $  201.314(h)(1)  to 
be  similar  to  die  language  being 
proposed  in  this  document.  Based  on 
the  comments  received,  in  a  future  issue 
of  the  Federal  Register,  the  agency  may 
propose  to  revise  the  current  Reye 
syndrome  warning  in  $  201.314(h)(1). 
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The  agency  has  examined  the 
economic  consequences  of  this 
proposed  rulemaking  in  conjunction 
with  other  rules  resulting  from  the  OTC 
drug  review.  In  a  notice  published  in 
the  Federal  Register  of  February  8, 1983 
(48  FR  5806),  the  agency  announced  the 
availability  of  an  assessment  of  these 
economic  impacts.  The  assessment 
determined  that  the  combined  impacts 
of  all  the  rules  resulting  from  the  OTC 
drug  review  do  not  constitute  a  major 
rule  according  to  the  criteria  established 
by  Executive  Order  12291.  The  agency 
therefore  concludes  that  no  one  of  these 
rules,  including  this  proposed  rule  for 
OTC  overindulgence  drug  products,  is  a 
major  rule. 


The  economic  assessment  also 
concluded  that  the  overall  OTC  drug 
review  was  not  likely  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
defined  in  the  Regulatory  Flexibility  Act 
(Pub.  L.  96-354).  That  assessment 
included  a  discretionary  regulatory 
flexibility  analysis  in  the  event  that  an 
individual  rule  might  impose  an 
unusual  or  disproportionate  impact  on 
small  entities.  However,  this  particular 
rulemaking  for  OTC  overindulgence 
drug  products  is  not  expected  to  pose 
such  an  impact  on  small  businesses. 

The  final  rule  will  require  some 
relabeling  for  all  OTC  overindulgence 
drug  products  containing  bismuth 
subsalicylate;  however,  such  relabeling 
should  be  a  one  time  nominal  cost. 
Manufacturers  will  have  1  year  after 
publication  of  the  final  rule  to 
implement  this  relabeling,  and  the  cost 
to  do  so  per  product  label  is  considered 
minimal.  Therefore,  the  agency  certifies 
that  this  proposed  rule,  if  implemented, 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Because  the  tentative  final  monograph 
did  not  include  a  Reye  syndrome 
warning,  the  agency  is  providing  a  60- 
day  period  for  comments.  The  agency 
invites  public  comment  regarding  any 
substantial  or  significant  economic 
impact  that  this  rulemaking  would  have 
on  OTC  overindulgence  drug  products. 
Types  of  impact  may  include,  but  are 
not  limited  to,  costs  associated  with 
relabeling  or  repackaging.  Comments 
regarding  the  impact  of  this  rulemaking 
on  OTC  orally  administered  drug 
products  for  relief  of  symptoms 
associated  with  overindulgence  in  food 
and  drink  should  be  accompanied  by 
appropriate  documentation.  The  agency 
will  evaluate  any  comments  and 
supporting  data  that  are  received  and 
will  reassess  the  economic  impact  of 
this  rulemaking  in  the  preamble  to  the 
final  rule. 

The  agency  has  determined  under  21 
CFR  25.24(c)(6)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Interested  persons  may,  on  or  before 
July  6, 1993,  submit  written  comments 
or  objections  on  the  proposed  regulation 
to  the  Dockets  Management  Branch 
(address  above).  Written  comments  on 
the  agency’s  economic  impact 
determination  may  be  submitted  on  or 
before  July  6, 1993.  Three  copies  of  all 
comments  or  objections  are  to  be 
submitted,  except  that  individuals  may 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Part  381 
RIN  1820-AB17 

Protection  and  Advocacy  of  Individual 
Rights 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Secretary  proposes 
regulations  governing  the  Protection  and 
Advocacy  of  Individual  Rights  (PAIR) 
program  to  implement  requirements 
added  to  the  Rehabilitation  Act  of  1973 
(Act),  as  amended  by  the  Rehabilitation 
Act  Amendments  of  1992  (1992 
Amendments),  Public  Law  102-569. 

The  1992  Amendments  moved  the  PAIR 
program  from  title  VII,  part  D,  of  the  Act 
to  title  V  by  adding  a  new  section  509 
of  the  Act.  The  new  section  establishes 
the  purpose  of  the  PAIR  program, 
eligibility  for  services,  funding 
requirements,  application  procedures 
and  assurances,  eligibility  for  assistance, 
and  reporting  requirements  for  new 
awards  for  the  PAIR  program.  The 
proposed  regulations  would  implement 
the  requirements  in  section  509  and 
establish  application  requirements  for 
the  PAIR  program.  The  Secretary  also 
publishes  this  notice  to  propose 
selection  criteria  to  be  used  in  making 
new  awards  under  the  PAIR  program. 
DATES:  Comments  must  be  received  on 
or  before  June  4, 1993. 

ADDRESSES:  All  comments  concerning 
these  proposed  regulations  should  be 
addressed  to  Mark  Shoo'b,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  3028,  Switzer 
Building,  Washington,  DC  20202-2575. 

A  copy  of  any  comments  that  concern 
information  collection  requirements 
should  also  be  sent  to  the  Office  of 
Management  and  Budget  at  the  address 
listed  in  the  Paperwork  Reduction  Act 
section  of  this  preamble. 

FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  Havens,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
room  3220,  Switzer  Building, 
Washington,  DC  20202-2741. 

Telephone:  (202)  205-8733.  Deaf  and 
hearing  impaired  individuals  may  call 
the  Federal  Information  Relay  Service  at 
1-800-877-8339  between  8  a.m.  and  7 
p.m.,  Eastern  time,  Monday  through 
Friday. 

SUPPLEMENTARY  INFORMATION:  The  PAIR 
program  is  now  authorized  by  new 
section  509  of  the  Act  (29  U.S.C.  794e). 
Previously,  the  PAIR  program  was 
authorized  by  old  section  731  of  the  Act. 
No  program  regulations  existed  for  the 
old  PAIR  program.  The  newly 


authorized  PAIR  program  differs 
substantially  from  the  old  program. 
Therefore,  this  notice  of  proposed 
rulemaking  will  not  discuss  any 
similarities  or  differences  between  the 
old  and  new  PAIR  programs.  All 
references  to  the  PAIR  program  will  be 
to  the  newly  authorized  PAIR  program. 

The  program  is  an  important  part  of 
the  National  Education  Goals.  The 
program  addresses  Goal  5,  that  every 
adult  American — including  individuals 
with  disabilities — will  possess  the 
knowledge  and  skills  necessary  to 
compete  in  a  global  economy  and 
exercise  the  rights  and  responsibilities 
of  citizenship. 

The  PAIR  program  provides  support 
to  eligible  systems  within  States  to 
protect  the  legal  and  human  rights  of  (a) 
individuals  with  disabilities  who  are 
ineligible  for  (1)  client  assistance 
programs  (CAP)  under  section  112  of  the 
Act;  (2)  protection  and  advocacy 
programs  under  part  C  of  the 
Developmental  Disabilities  Assistance 
and  Bill  of  Rights  Act  (DDA),  42  U.S.C. 
6041-6043;  and  (3)  protection  and 
advocacy  programs  under  the  Protection 
and  Advocacy  for  Mentally  Ill 
Individuals  Act  of  1986  (PAMI),  42 
U.S.C.  10801-10851;  or  (b)  individuals 
with  disabilities  who  need  protection 
and  advocacy  services  that  are  beyond 
the  scope  of  the  services  provided  by 
CAP.  An  individual  with  a  disability 
may  be  eligible  for  services  under  the 
CAP  but  may  be  seeking  services  that  a 
CAP  may  not  have  authority  to  provide. 
For  example,  an  individual  with  a 
disability  has  a  complaint  of 
discrimination  in  the  provision  of 
housing  on  the  basis  of  disability  against 
the  individual’s  landlord.  In  addition, 
the  individual’s  housing  is  not  related 
in  any  way  to  any  services  the 
individual  is  receiving  or  sought  under 
the  Act.  Although  the  individual  is 
eligible  for  services  under  the  CAP,  the 
CAP  does  not  have  the  authority  to 
assist  the  individual  with  the  housing 
discrimination  complaint.  Therefore, 
the  individual  is  eligible  to  receive 
assistance  under  the  PAIR  program. 

These  proposed  regulations  would 
implement  section  509  of  the  Act,  as 
recently  added  by  the  1992 
Amendments,  and  incorporate  certain 
provisions  of  the  Education  Department 
General  Administrative  Regulations 
(EDGAR). 

A  summary  of  the  proposed 
regulations  follows: 

Proposed  §  381.2  describes  who  is 
eligible  to  apply  for  an  award.  In  any 
fiscal  year  in  which  the  amount 
appropriated  to  carry  out  this  section  is 
less  than  $5,500,000,  protection  and 
advocacy  systems  from  Guam,  American 


Samoa,  the  United  States  Virgin  Islands, 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  or  the  Republic  of 
Palau  may  not  apply  for  grants  under 
the  PAIR  program.  In  any  fiscal  year  in 
which  the  amount  appropriated  to  carry 
out  this  section  is  equal  to  or  greater 
than  $5,500,000,  an  eligible  system  from 
any  State  and  from  any  of  the  previously 
named  jurisdictions  may  receive  the 
amount  allotted  pursuant  to  section  509 
(c)  through  (e)  of  the  Act,  except  that  the 
Republic  of  Palau  may  receive  an 
allotment  under  section  509  of  the  Act 
only  until  the  Compact  of  Free 
Association  with  Palau  takes  effect. 

Proposed  §  381.3  lists  activities  that 
eligible  systems  must  carry  out  with 
funds  made  available  under  this  part. 
Proposed  §  381.3(a)(5)  would  require  an 
eligible  system  to  use  funds  made 
available  under  this  part  to  develop  a 
plan  for  achieving  the  annual  objectives 
and  priorities  that  an  eligible  system 
develops. 

Under  proposed  §  381.4(a)(1),  the 
regulations  in  Part  74  would  apply  to  an 
eligible  system  if  the  eligible  system  is 
a  nonprofit  organization  (NPO).  Under 
proposed  §  381.4(a)(2),  the  regulations 
in  34  CFR  part  75  would  apply  to  grants 
under  the  PAIR  program  if  the  amount 
appropriated  for  the  PAIR  program  is 
less  than  $5,500,000.  Under  proposed 
§  381. 4. (a)(3),  the  regulations  in  34  CFR 
part  76  would  apply  to  assistance 
awarded  under  the  PAIR  program  if  the 
amount  appropriated  for  the  PAIR 
program  is  equal  to  or  greater  than 
$5,500,000.  Under  proposed 
§  381.4(a)(6),  the  regulations  in  34  CFR 
part  80  would  apply  to  an  eligible 
system  if  the  eligible  system  is  a  State 
or  local  agency. 

Proposed  §  381.5  would  provide 
definitions  that  apply  to  the  PAIR 
program.  In  addition  to  incorporating 
certain  EDGAR  definitions,  proposed 
§  381.5  would  provide  definitions  of 
"Act,”  “Advocacy,”  "Eligible  system,” 
"Eligible  individual  with  disabilities,” 
“Mediation,”  and  “State.”  The  proposed 
regulations  do  not  include  a  definition 
of  “protection.”  The  Department 
believes  that  the  general  dictionary 
definition  of  the  word  “protection”  is 
adequate  and  does  not  require  any 
added  explanation. 

Proposed  §  381.10  describes  the 
application  requirements  that  an 
applicant  must  meet  to  receive 
assistance  under  this  part.  Proposed 
§  381.10(e)  would  require  an  eligible 
system  to  include  in  its  application  an 
assurance  to  develop  a  plan  for 
achieving  the  annual  objectives  and 
priorities  that  an  eligible  system 
develops. 
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Proposed  §  381.20  describes  how  the 
Secretary  would  evaluate  an  application 
for  assistance  under  the  PAIR  program 
in  any  fiscal  year  in  which  the  amount 
appropriated  for  the  PAIR  program  is 
less  than  55,500.000. 

Proposed  §  381.21  describes  the 
selection  criteria  that  the  Secretary 
would  use  in  evaluating  an  application 
for  assistance  under  this  program  in  any 
fiscal  year  in  which  the  amount 
appropriated  for  the  PAIR  program  is 
less  than  $5,500,000. 

The  proposed  selection  criterion  in 
§  381.21(g)(2)  would  target  individuals 
with  disabilities  who  may  have  limited 
knowledge  about  the  PAIR  program, 
such  as  persons  with  mental  retardation, 
persons  with  sensory  or 
communications  impairments,  persons 
in  isolated  rural  areas,  or  persons  who 
are  new  to  the  vocational  rehabilitation 
system.  The  Secretary  believes  this  is 
necessary  because  the  PAIR  program  has 
been  funded  only  during  the  past  three 
years  and  its  existence  is  not  as  widely 
known  as  other  programs,  such  as  the 
CAP. 

Proposed  §  381.22  describes  how  the 
Secretary  allocates  funds  under  this 
program  in  any  fiscal  year  in  which  the 
amount  appropriated  for  the  PAIR 
program  is  equal  to  or  greater  than 
$5,500,000.  Under  proposed  §381.22, 
the  Secretary  would  first  reserve  1.8  to 
2.2  percent  of  the  funds  appropriated  for 
the  PAIR  program  in  any  fiscal  year  in 
which  the  amount  appropriated  for  the 
PAIR  program  is  equal  to  or  greater  than 
$5,500,000,  and  then  allocate  the 
remaining  funds  in  accordance  with 
section  509(c)(2)  through  (e)  of  the  Act. 

Proposed  §  381.22(b)  would 
implement  section  509(g)(1)  of  the  Act 
requiring  that  the  amount  of  the 
allotment  of  a  State  under  section  509 
of  the  Act  be  paid  directly  to  the  eligible 
system  that  complies  with  the 
requirements  of  section  509  of  the  Act, 
unless  the  State  provides  otherwise. 

Proposed  §  381.30  would  prohibit  an 
eligible  system  from  awarding  subgrants 
or  entering  into  contracts  with  another 
entity  to  carry  out  the  PAIR  program. 
Pursuant  to  section  509  of  the  Act,  only 
a  State  protection  and  advocacy  system 
that  is  established  under  part  C  of  the 
DDA  is  eligible  to  receive  a  grant  award 
under  this  program.  In  addition,  section 
509  of  the  Act  does  not  authorize 
eligible  systems  to  make  subgrants. 
Therefore,  only  an  eligible  system  may 
receive  assistance  (whether  in  the  form 
of  grants  or  contracts)  to  carry  out  the 
PAIR  program.  This  prohibition  would 
not  prevent  an  eligible  system  from 
contracting  with  another  entity  or 
individual  for  specific  services  (e.g., 
contracting  with  a  law  firm  to  provide 


legal  representation  to  a  client  or  class 
of  clients  of  the  eligible  system)  after  the 
eligible  system  has  determined  that  the 
services  are  needed  by  its  clients  or 
class  of  clients  and  that  contracting  for 
the  specific  services  is  a  more 
appropriate  and  cost-effective  method  of 
meeting  the  needs  of  its  client  or  clsss 
of  clients. 

Proposed  §  381.31  would  require  an 
eligible  system  to  keep  personal 
information  about  individuals  served 
under  the  PAIR  program  strictly 
confidential  ana  would  allow  an  eligible 
system  to  release  personal  information 
only  under  very  limited  conditions. 
Proposed  §  381.31  also  would 
implement  the  restriction  on  the 
Department’s  authority  to  demand 
personally  identifiable  information 
added  by  new  section  509(h)  of  the  Act. 

Proposed  §  381.32  would  require  each 
eligible  system  to  submit  to  the 
Secretary  an  annual  report  on  the 
operation  of  its  PAIR  program  during 
the  previous  year.  The  proposed 
regulations  would  enable  the  Secretary 
to  comply  with  the  requirement  added 
by  the  1992  Amendments  that  the 
Secretary  submit  to  the  Congress  an 
annual  report  that  includes  the 
following  information:  (a)  The  types  of 
services  and  activities  undertaken  by 
the  eligihle  system  and  how  these 
services  and  activities  addressed  the 
objectives  and  priorities  developed 
pursuant  to  §  381.10(e).  (b)  The  total 
number  of  individuals  who  requested 
services  from  the  eligible  system  and  the 
total  number  of  individuals  who  were 
served  by  the  eligible  system,  (c)  The 
types  of  disabilities  represented  by 
individuals  served  by  the  eligible 
system,  (d)  The  types  of  issues  being 
addressed  on  behalf  of  individuals 
served  by  the  eligible  system,  (e)  Any 
other  information  that  the  Secretary  may 
require. 

Proposed  §  381.33(a)  would 
implement  section  509(f)(7)  of  the  Act 
requiring  an  eligible  system  to  use  funds 
made  available  under  this  part  to 
supplement  and  not  supplant  the  non- 
Federal  funds  that  would  otherwise  be 
made  available  for  the  purpose  for 
which  Federal  funds  are  provided. 
Proposed  §  381.33(b)  would  implement 
section  509(j)  of  the  Act  limiting  to  five 
percent  the  amount  of  PAIR  program 
funds  that  an  eligible  system  may  use 
for  the  costs  of  administration  of  the 
PAIR  program.  Proposed  §  381.33(c) 
would  implement  section  509(g)(2)  of 
the  Act  allowing  funds  appropriated  for 
a  fiscal  year  that  are  not  expended  or 
obligated  during  that  year  to  be  carried 
over  to  the  next  fiscal  year.  Proposed 
§  381.33(d)  would  inform  eligible 
systems  of  the  provisions  in  EDGAR  that 


govern  when  an  obligation  may  be  made 
for  various  kinds  of  property  and 
services. 

Executive  Order  12291 

These  proposed  regulations  have  been 
reviewed  in  accordance  with  Executive 
Order  12291.  They  are  not  classified  as 
major  because  they  do  not  meet  the 
criteria  for  major  regulations  established 
in  the  order. 

Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  these 
proposed  regulations  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  small  entities  that  would  be 
affected  by  these  proposed  regulations 
are  protection  ana  advocacy  agencies 
(P&As)  receiving  Federal  funds  under 
this  program.  However,  the  regulations 
would  not  have  a  significant  economic 
impact  on  the  P&As  affected  because  the 
regulations  would  not  impose  excessive 
regulatory  burdens  or  require 
unnecessary  Federal  supervision.  The 
regulations  would  impose  minimal 
requirements  to  ensure  the  proper 
expenditure  of  program  funds. 

Paperwork  Reduction  Act  of  1380 

Sections  381.10,  381.21,  and  381.32 
contain  information  collection 
requirements.  As  required  by  the 
Paperwork  Reduction  Act  of  1980,  the 
Department  of  Education  will  submit  a 
copy  of  these  sections  to  the  Office  of 
Management  and  Budget  (OMB)  for  its 
review.  (44  U.S.C.  3504(h)). 

Protection  and  advocacy  systems  are 
eligible  to  apply  for  grants  under  these 
regulations.  The  Department  needs  and 
uses  the  information  to  make  grants. 
Annual  public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  20  hours  per  response  for  57 
respondents,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirements 
should  direct  them  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB.  room  3002,  New  Executive  Office 
Building,  Washington,  DC  20503; 
Attention:  Daniel  J.  Chenok. 

Intergovernmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  on  34  CFR  part  79. 
The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  to  strengthen 
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federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department’s  specific 
plans  and  action  for  this  program. 

Invitation  to  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  regulations. 

All  comments  submitted  in  response 
to  these  proposed  regulations  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  room 
3038,  Switzer  Building,  330  C  Street, 
SW.,  Washington,  DC,  between  the 
hours  of  8:30  a.m.  and  4  p.m.,  Monday 
through  Friday  of  each  week  except 
Federal  holidays. 

To  assist  the  Department  in 
complying  with  the  specific 
requirements  of  Executive  Order  12291 
and  the  Paperwork  Reduction  Act  of 
1980  and  their  overall  requirement  of 
reducing  regulatory  burden,  the 
Secretary  invites  comment  on  whether 
there  may  be  further  opportunities  to 
reduce  any  regulatory  burdens  found  in 
these  proposed  regulations. 

List  of  Subjects  in  34  CFR  Part  381 

Education,  Grant  programs — 
education,  Grant  programs — social 
programs.  Reporting  and  recordkeeping 
requirements,  Vocational  rehabilitation. 

(Catalog  of  Federal  Domestic  Assistance 
Number:  84.240  Protection  and  Advocacy  of 
Individual  Rights) 

Dated:  April  30, 1993. 

Richard  W.  Riley, 

Secretary  of  Education. 

The  Secretary  proposes  to  amend  title 
34  of  the  Code  of  Federal  Regulations  by 
adding  a  new  part  381  to  read  as 
follows: 

PART  381 — PROTECTION  AND 
ADVOCACY  OF  INDIVIDUAL  RIGHTS 

Subpart  A — General 

Sec. 

381.1  What  is  the  Protection  and  Advocacy 
of  Individual  Rights  program? 

381.2  Who  is  eligible  for  an  award? 

381.3  What  activities  may  the  Secretary 
fund? 

381.4  What  regulations  apply? 

381.5  What  definitions  apply? 

Subpart  B— How  Doaa  Ona  Apply  for  an 
Award? 

381.10  What  are  the  application 
requirements? 


Subpart  C — How  Doaa  the  Secretary  Make 
an  Award? 

381.20  How  does  the  Secretary  evaluate  an 
application? 

381.21  What  selection  criteria  does  the 
Secretary  use? 

381.22  How  does  the  Secretary  allocate 
funds  under  this  program? 

Subpart  D — What  Conditions  Must  Be  Mat 
After  an  Award? 

381.30  How  are  services  to  be 
administered? 

381.31  What  are  the  requirements 
pertaining  to  the  protection,  use,  and 
release  of  personal  information? 

381.32  What  are  the  reporting 
requirements? 

381.33  What  are  the  requirements  related  to 
the  use  of  funds  provided  under  this 
part? 

Authority:  29  U.S.C.  794e. 

Subpart  A — General 

$381.1  What  is  the  Protection  and 
Advocacy  of  Individual  Rights  program? 

This  program  is  designed  to  support 
a  system  in  each  State  to  protect  the 
legal  and  human  rights  of  eligible 
individuals  with  disabilities. 

(Authority:  Sec.  509(a)  of  the  Act;  29 
U.S.C  794e(a)) 

$381.2  Who  is  eligible  for  an  award? 

(a)  A  State  protection  and  advocacy 
system  that  is  established  under  Part  C 
of  the  Developmental  Disabilities 
Assistance  and  Bill  of  Rights  Act  (DDA), 
42  U.S.C.  6041-6043,  and  that  meets  the 
requirements  of  §  381.10  is  eligible  to 
receive  a  grant  award  tinder  this 
program. 

(b)  In  any  fiscal  year  in  which  the 
amount  appropriated  to  carry  out  this 
section  is  less  than  $5,500,000, 
protection  and  advocacy  systems  from 
Guam,  American  Samoa,  the  United 
States  Virgin  Islands,  the 
Commonwealth  of  the  Northeyi  Mariana 
Islands,  or  the  Republic  of  Palau  may 
not  apply  for  grants  under  the 
Protection  and  Advocacy  of  Individual 
Rights  (PAIR)  program. 

(c)  In  any  fiscal  year  in  which  the 
amount  appropriated  to  carry  out  this 
section  is  equal  to  or  greater  than 
$5,500,000,  an  eligible  system  from  any 
State  and  from  any  of  the  jurisdictions 
named  in  paragraph  (b)  of  this  section 
may  receive  the  amount  allotted 
pursuant  to  section  509(c)-(e)  of  the  Act, 
except  that  the  Republic  of  Palau  may 
receive  an  allotment  under  section  509 
of  the  Act  only  until  the  Compact  of 
Free  Association  with  Palau  takes  effect. 

(Authority:  Sec.  509(bHe)  of  the  Act;  29 
U.S.C  794e(b)-(e)) 


$  381.3  What  activities  may  the  Secretary 
fund? 

(a)  Funds  made  available  under  this 
part  must  be  used  for  activities 
consistent  with  the  purposes  of  this 
program,  including  the  following 
activities: 

(1)  Establishing  a  system  to  protect, 
and  advocate  for,  the  rights  of 
individuals  with  disabilities. 

(2)  Pursuing  legal,  administrative,  and 
other  appropriate  remedies  or 
approaches  to  ensure  the  protection  of, 
and  advocacy  for,  the  rights  of  eligible 
individuals  with  disabilities  within  the 
State. 

(3)  Providing  information  on  and 
make  referrals  to  programs  and  services 
addressing  the  needs  of  individuals 
with  disabilities  in  the  State,  including 
individuals  with  disabilities  who  are 
exiting  from  public  school  programs. 

(4)  Coordinating  the  programs 
provided  through  an  eligible  system 
with  the  advocacy  programs  of  the 
Client  Assistance  Program  (CAP)  under 
section  112  of  the  Act,  the  State  long¬ 
term  care  ombudsman  program  under 
the  Older  Americans  Act  of  1965,  Part 
C  of  the  DDA,  and  the  Protection  and 
Advocacy  for  Mentally  Ill  Individuals 
Act  of  1986  (PAMI),  42  U.S.C.  10801- 
10851. 

(5)  Developing  a  statement  of 
objectives  and  priorities  on  an  annual 
basis  and  a  plan  for  achieving  these 
objectives  and  priorities. 

(6)  Providing  to  the  public,  including 
individuals  with  disabilities  and,  as 
appropriate,  their  representatives,  an 
opportunity  to  comment  on  the 
objectives  and  priorities  described  in 
381.10(f). 

(7)  Establishing  a  grievance  procedure 
for  clients  or  prospective  clients  of  the 
eligible  system  to  ensure  that 
individuals  with  disabilities  are 
afforded  equal  opportunity  to  access  the 
services  of  the  eligible  system. 

(b)  Funds  made  available  under  this 
pent  also  may  be  used  to  carry  out  any 
other  activities  consistent  with  the 
purpose  of  this  part  and  the  activities 
listed  in  paragraph  (a)  of  this  section. 

(Authority:  Secs.  12  and  509(f)  of  the  Act;  29 
U.S.C  711  and  794e(f)) 

$381.4  What  regulations  apply? 

The  following  regulations  apply  to  the 
Protection  and  Advocacy  of  Individual 
Riehtsprogram: 

(a)  The  Education  Department  General 
Administrative  Regulations  (EDGAR)  as 
follows: 

(1)  34  CFR  part  74  (Administration  of 
Grants  to  Institutions  of  Higher 
Education,  Hospitals,  and  Nonprofit 
Organizations),  if  the  eligible  system  is 
a  private,  nonprofit  organization  and  is 
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not  a  State  or  local  government  agency 
or  Indian  tribal  organization. 

(2)  34  CFR  part  75  (Direct  Grant 
Programs),  if  the  appropriation  for  the 
PAIR  program  is  less  than  $5,500,000. 

(3)  34  CFR  part  76  (State- 
Administered  Programs),  if  the 
appropriation  for  die  PAIR  program  is 
equal  to  or  greater  than  $5,500,000  and 
the  eligible  system  is  a  State  or  local 
government  agency,  except  for — 

(i)  Section  76.103; 

(ii)  Sections  76.125  through  76.137; 

(iii)  Sections  76.300  through  76.401; 

(iv)  Section  76.704; 

(v)  Section  76.734;  and 

(vi)  Section  76.740. 

(4)  34  CFR  part  77  (Definitions  that 
Apply  to  Department  Regulations). 

(5)  34  CFR  part  79  (Intergovernmental 
Review  of  Department  of  Education 
Programs  and  Activities). 

(6)  34  CFR  part  80  (Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments),  if  the  eligible 
system  is  a  State  or  local  government 
agency. 

(7)  34  CFR  part  81  (General  Education 
Provisions  Act — Enforcement). 

(8)  34  CFR  part  82  (New  Restrictions 
on  Lobbying). 

(9)  34  CFR  part  85  (Govemmentwide 
Debarment  and  Suspension 
(Nonprocurement)  and 
Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)). 

(10)  34  CFR  part  86  (Drug  Free 
Schools  and  Campuses). 

(b)  The  regulations  in  this  part  381. 

(c)  The  regulations  in  34  CFR  369.43, 
369.46  and  369.48  relating  to  certain 
conditions  that  must  be  met  by  grantees. 

(Authority:  Secs.  12  and  509  of  the  Act;  29 
U.S.C.  711  and  794e) 

f  381.5  What  definition*  apply? 

(a)  Definitions  in  EDGAR.  The 
following  terms  used  in  this  part  are 
defined  in  34  CFR  77.1: 

Award 

EDGAR 

Fiscal  year 

Nonprofit 

Private 

Public 

Secretary 

(b)  Other  definitions.  The  following 
definitions  also  apply  to  this  part: 

Act  means  the  Rehabilitation  Act  of 
1973,  as  amended. 

Advocacy  means  pleading  an 
individual’s  cause  or  speaking  or 
writing  in  support  of  an  individual. 
Advocacy  may  be  formal,  as  in  the  case 
of  a  lawyer  representing  an  individual 
in  a  court  of  law  or  in  formal 
administrative  proceedings  before 


government  agencies  (whether  State, 
local  or  Federal).  Advocacy  also  may  be 
informal,  as  in  the  case  of  a  lawyer  or 
non-lawyer  representing  an  individual 
in  negotiations,  mediation,  or  informal 
administrative  proceedings  before 
government  agencies  (whether  State, 
local  or  Federal),  or  as  in  the  case  of  a 
lawyer  or  nonlawyer  representing  an 
individual's  cause  before  private 
entities,  organizations  or  government 
agencies  (whether  State,  local  or 
Federal).  Advocacy  may  be  on  behalf 
of— 

(1)  A  single  individual,  in  which  case 
it  is  individual  advocacy; 

(2)  More  than  one  individual  or  a 
group  or  class  of  individuals,  in  which 
case  it  is  systems  (or  systemic ) 
advocacy;  or 

(3)  Oneself,  in  which  case  it  is  self 
advocacy. 

Eligible  individual  with  disabilities 
means  those  individuals — 

(1)  Who  are  ineligible  for — 

(1)  The  CAP  under  section  112  of  the 
Act; 

(ii)  Protection  and  advocacy  programs 
under  Part  C  of  the  DDA;  and 

(iii)  Protection  and  advocacy 
programs  under  the  PAMI;  or 

(2)  Who  need  protection  and 
advocacy  services  that  are  beyond  the 
scope  of  the  services  provided  by  CAP. 

Eligible  system  means  a  protection 
and  advocacy  system  that  is  established 
under  part  C  of  the  DDA,  42  U.S.C. 
6041-6043,  and  that  meets  the 
requirements  of  §  381.10  of  this  part. 

Mediation  means  the  act  or  process  of 
using  a  third  party  to  act  as  an 
intermediary  or  conciliator  to  settle 
differences  or  disputes  between  persons 
or  parties.  Mediation  may  involve  the 
use  of  professional  mediators  or  any 
other  third  party  mutually  agreed  to  by 
the  parties  to  the  dispute. 

State  means,  in  addition  to  each  of  the 
several  States  of  the  United  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
United  States  Virgin  Islands,  Guam, 
American  Samoa,  the  Commonwealth  of 
the  Northern  Mariana  Islands,  and  the 
Republic  of  Palau  (until  the  Compact  of 
Free  Association  takes  effect),  except  for 
purposes  of  the  allotments  under 
sections  509(bHe)  of  the  Act,  in  which 
case  State  does  not  mean  or  include 
Guam,  American  Samoa,  the  United 
States  Virgin  Islands,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  and  the  Republic  of  Palau. 

(Authority:  Secs.  12  and  509  of  the  Act;  29 
U.S.C.  711  and  794e) 


Subpart  B — How  Does  One  Apply  for 
an  Award? 

1381.10  What  are  the  application 
requirements? 

Each  application  must  be  submitted  to 
the  Secretary  at  the  time  and  in  the  form 
and  manner  determined  by  the 
Secretary  and  must  contain  all 
information  that  the  Secretary 
determines  necessary,  including 
assurances  that  the  eligible  system 
will — 

(a)  Have  in  effect  a  system  to  protect, 
and  advocate  for,  the  rights  of  eligible 
individuals  with  disabilities; 

(b)  Have  the  same  general  authorities, 
including  access  to  records  and  program 
income,  as  in  Part  C  of  the  DDA; 

(c)  Have  the  authority  to  pursue  legal, 
administrative,  and  other  appropriate 
remedies  or  approaches  to  ensure  the 
protection  of,  and  advocacy  for,  the 
rights  of  eligible  individuals  with 
disabilities  within  the  State; 

(d)  Provide  information  on  and  make 
referrals  to  programs  and  services 
addressing  the  needs  of  individuals 
with  disabilities  in  the  State,  including 
individuals  with  disabilities  who  are 
exiting  from  public  school  programs; 

(e)  Develop  a  statement  of  objectives 
and  priorities  on  an  annual  basis  and  a 
plan  for  achieving  these  objectives  and 
priorities; 

(f)  Provide  to  the  public,  including 
individuals  with  disabilities  and,  as 
appropriate,  their  representatives,  an 
opportunity  to  comment  on  the 
objectives  and  priorities  established  by, 
and  activities  of,  the  eligible  system 
including — 

(1)  The  objectives  and  priorities  for 
the  activities  of  the  eligible  system  for 
each  year  and  the  rationale  for  the 
establishment  of  those  objectives  and 
priorities;  and 

(2)  The  coordination  of  programs 
provided  through  eligible  systems  with 
the  advocacy  programs  of  the  CAP 
under  section  112,  the  State  long-term 
care  ombudsman  program  established 
under  the  Older  Americans  Act  of  1965, 
part  C  of  the  DDA,  and  the  PAMI; 

(g)  Establish  a  grievance  procedure  for 
clients  or  prospective  clients  of  the 
eligible  system  to  ensure  that 
individuals  with  disabilities  are 
afforded  equal  opportunity  to  access  the 
services  of  the  eligible  system; 

(h)  Use  funds  made  available  under 
this  part  to  supplement  and  not 
supplant  the  non-Federal  funds  that 
would  otherwise  be  made  available  for 
the  purpose  for  which  Federal  funds  are 
provided;  and 

.(i)  Implement  procedures  designed  to 
ensure  tnat,  to  the  maximum  extent 
possible,  mediation  (and  other 
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alternative  dispute  resolution) 
procedures,  which  include  good  faith 
negotiation,  are  used  before  resorting  to 
formal  administrative  or  legal  remedies. 

(Authority:  Secs.  12  and  509(f)  of  the  Act;  29 
U.S.C.  711  and  794effJ)  ' 

Subpart  C— Mow  Does  the  Secretary 
Make  an  Award? 

$381.20  How  does  tha  Secretary  evaluate 
an  application? 

In  any  fiscal  year  in  which  the 
amount  appropriated  for  the  PAIR 
program  is  less  then  $5,500,000 — 

(a)  The  Secretary  evaluates  each 
application  on  the  basis  of  the  criteria 
in  §381.21; 

(b)  The  Secretary  awards  up  to  100 
points  for  these  criteria;  and 

(c)  The  maximum  possible  score  for 
each  criterion  is  indicated  in 
parentheses  after  each  criterion. 

(Authority:  Secs.  12  and  509  (b)  and  (f)  of  the 
Act;  29  U.S.G  711  and  794e  (b)  and  (fi) 

$381.21  Whet  selection  criteria  does  the 
Secretary  uaat 

In  any  fiscal  year  in  which  the 
amount  appropriated  for  the  PAR 
program  is  less  than  $5,500,000,  the 
Secretary  uses  the  following  criteria  to 
evaluate  an  application: 

(a)  Extent  of  need  for  the  project.  (20 
points) 

(1)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which  die  project  meets  specific  needs 
recognized  in  the  statute  that  authorizes 
the  PAIR  program,  including 
consideration  of— 

(1)  The  needs  addressed  by  the 
project; 

(ii)  How  the  applicant  identified  those 
needs; 

(iii)  How  those  needs  will  be  met  by 
the  project;  and 

(iv)  The  benefits  to  be  gained  by 
meeting  those  needs. 

(2)  The  Secretary  reviews  each 
application  to  determine  the  extent  that 
the  need  for  protection  and  advocacy 
services  for  eligible  individuals  with 
disabilities  is  justified  in  terms  of 
complementing  or  expanding,  but  not 
duplicating,  existing  protection  and 
advocacy  or  client  assistance  services. 

(b)  Plan  of  operation.  (20  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  plan  of 
operation  for  the  project,  including — 

(1)  The  quality  of  the  design  of  die 
project; 

(2)  The  extent  to  which  the  project 
includes  specific  intended  outcomes 
that — 

(i)  Will  accomplish  the  purposes  of 
the  PAIR  program; 


(ii)  Are  attainable  within  the  project 
period,  given  the  project's  budget  and 
other  resources; 

(iii)  Are  objective  and  measurable; 
and 

(iv)  For  a  multi-year  project,  include 
specific  objectives  to  be  met,  during 
each  budget  period,  that  can  be  used  to 
determine  the  progress  of  the  project 
toward  meeting  its  intended  outcomes; 

(3)  The  extent  to  which  the  plan  of 
management  is  effective  and  ensures 
proper  and  efficient  administration  of 
the  project; 

(4)  The  extent  to  which  the  project 
involves  individuals  with  disabilities  in 
the  development  of  the  objectives  and 
priorities  of  the  project  and  will 
continue  to  involve  individuals  with 
disabilities  in  the  implementation  of  the 
project; 

(5)  The  quality  of  the  applicant’s  plan 
to  use  its  resources  and  personnel  to 
achieve  each  objective  and  intended 
outcome  during  the  period  of  Federal 
funding;  and 

(6)  How  the  applicant  will  ensure  that 
project  participants  who  are  otherwise 
eligible  to  participate  are  selected 
without  regard  to  race,  color,  national 
origin,  gender,  age,  or  disabling 
condition. 

(c)  Quality  of  key  personnel.  (10 
points) 

(1)  The  Secretary  reviews  each 
application  to  determine  the  quality  of 
key  personnel  the  applicant  plans  to  use 
on  the  project,  including — 

(1)  The  qualifications  of  the  project 
director; 

(ii)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project; 

(iii)  The  time  that  each  person 
referred  to  in  paragraphs  (c)(1)  (i)  and 

(ii)  of  this  section  will  commit  to  the 
project;  and 

(iv)  How  the  applicant,  as  part  of  its 
nondiscriminatory  employment 
practices,  will  ensure  that  its  personnel 
are  selected  for  employment  without 
regard  to  race,  color,  notional  origin, 
gender,  age,  or  disabling  condition. 

(2)  To  determine  personnel 
qualifications  under  paragraphs  (cHl)  (i) 
and  (ii)  of  this  section,  the  Secretary 
considers — 

(i)  Experience  and  training  in  fields 
related  to  the  scope  of  the  project;  and 

(ii)  Any  other  qualifications  that 
pertain  to  the  objectives  of  the  project 

(d)  Budget  and  cost  effectiveness.  (5 
points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which — 

(1)  The  budget  is  adequate  to  support 
the  project;  and 

(2)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project 


(e)  Evaluation  plan.  (10  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  evaluation 
plan  for  the  project,  including  the  extent 
to  which  the  applicant’s  methods  of 
evaluation — 

(1)  Are  appropriate  to  the  project; 

(2)  Will  determine  how  successful  the 
project  is  in  meeting  its  intended 
outcomes;  and 

(3)  Are  objective  and  produce  data 
that  are  quantifiable. 

(Crosa-referancK  34  CFR  75.590,  Evaluation 
by  the  grantee.) 

(f)  Adequacy  of  resources.  (5  points) 
The  Secretary  reviews  each  application 
to  determine  the  adequacy  of  the 
resources  that  the  applicant  plans  to 
devote  to  the  project,  including 
accessibility  of  facilities,  equipment, 
and  supplies. 

(g)  Service  comprehensiveness.  (20 
points)  The  Secretary  reviews  each 
application  for  information  that 
shows — 

(1)  The  comprehensiveness  of  the 
protection  and  advocacy  services  to  be 
provided  by  the  eligible  system, 
including  evidence  that  the  eligible 
system  will  use  all  available  authority 
and  alternatives  (including  the  right  to 
pursue  legal,  administrative,  and  other 
available  remedies)  to  provide  for  the 
protection  and  advocacy  of  the  rights  of 
eligible  individuals  with  disabilities 
within  die  State;  and 

(2)  Evidence  that  the  eligible  system 
will  provide  protection  and  advocacy 
services  to  individuals  with  a  broad 
range  of  disabilities,  including 
individuals  with  disabilities  who  may 
have  limited  knowledge  about  the  PAIR 
program. 

(fa)  Coordination  with  other  programs 
and  systems.  (10  points) 

(1)  The  Secretary  reviews  each 
application  to  determine  that  die  agency 
designated  to  operate  die  PAIR  program 
has  demonstrated  knowledge  of  the 
eligibility  requirements  and  the  range  of 
services  provided  by  the  following 
programs  and  will  coordinate,  as 
appropriate,  with  the  advocacy 
programs  of — 

(1)  The  CAP  under  section  112  of  the 
Act; 

(ii)  The  State  long-term  care 
ombudsman  program  established  under 
the  Older  Americans  Act  of  1965; 

(iii)  The  DDA;  and 

(iv)  The  PAMI. 

(2)  The  Secretary  reviews  each 
application  to  determine  the  extent  of 
planned  cooperative  activities  with 
relevant  public  and  private  agencies  and 
organizations  in  the  community, 
including  local  educational  agencies,  to 
address  barriers  that  prevent  eligible 
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individuals  with  disabilities  from 
obtaining  services  bom  those  public  and 
private  agencies  and  organizations  in 
the  community. 

(Authority:  Secs.  12  and  509  (b)  and  (f)  of  the 
Act;  29  U.S.G  711  and  794e  (b)  and  (f)) 

$381.22  How  doee  the  Secretary  allocate 
funda  under  this  program? 

(a)  In  any  fiscal  year  in  which  the 
amount  appropriated  for  this  program  is 
equal  to  or  greater  than  $5,500,000 — 

(1)  The  Secretary  sets  aside  not  less 
than  1.8  percent  but  not  more  than  2.2 
percent  of  the  amount  appropriated  to 
provide  training  and  technical 
assistance  to  eligible  systems 
established  under  this  program. 

(2)  After  the  reservation  required  by 
paragraph  (a)(1)  of  this  section,  the 
Secretary  makes  allotments  from  the 
remainder  of  the  amount  appropriated 
in  accordance  with  section  509(c)(2Me) 
of  the  Act. 

(b)  Notwithstanding  any  other 
provision  of  law,  the  Secretary  pays 
directly  to  an  eligible  system  that  meets 
the  requirements  of  this  part  the  amount 
of  the  allotment  to  the  State  pursuant  to 
section  509  of  the  Act,  unless  the  State 
provides  otherwise. 

(Authority:  Sec.  509(c)-(e)  of  the  Act;  29 
U.S.G  794e(cHe)) 

Subpart  D — What  Conditions  Must  Be 
Met  After  an  Award? 

$381.30  How  ere  services  to  be 
administered? 

(a)  Each  eligible  system  shall  carry  out 
the  protection  and  advocacy  program 
authorized  under  this  part. 

(b)  An  eligible  system  may  not 
subgrant  or  contract  with  another  entity 
to  carry  out  the  protection  and  advocacy 
program  authorized  under  this  part. 
However,  an  eligible  system  may 
contract  with  another  entity  or 
individual  for  specific  services  in  a 
particular  case  (e.g.,  contracting  with  a 
law  firm  to  provide  legal  representation 
in  a  particular  case  to  a  client  or  class 
of  clients  of  the  eligible  system)  if  the 
eligible  system  determines  that  the 
services  in  that  particular  case  are 
needed  by  its  clients  or  class  of  clients 
and  that  contracting  for  the  specific 
services  in  that  particular  case  is  a  more 
appropriate  and  cost-effective  method  of 
meeting  the  needs  of  its  client  or  class 
of  clients. 

(Authority:  Secs.  12  and  509(1)  of  the  Act;  29 
U.S.G  711  and  794e(l)). 

$381.31  Whet  are  the  requirementa 
pertaining  to  the  protection,  uae,  and 
release  of  personal  Information? 

(a)  All  personal  information  about 
individuals  served  by  any  eligible 


system  under  this  part,  including  lists  of 
names,  addresses,  photographs,  and 
records  of  evaluation,  must  he  held 
confidential. 

(b)  The  eligible  system's  use  of 
information  and  records  concerning 
individuals  must  be  limited  only  to 
purposes  directly  connected  with  the 
protection  and  advocacy  program, 
including  program  evaluation  activities. 
Except  as  provided  in  paragraph  (d)  of 
this  section,  this  information  may  not  be 
disclosed,  directly  or  indirectly,  other 
than  in  the  administration  of  the 
protection  and  advocacy  program  unless 
the  consent  of  the  agency  providing  the 
information  and  the  individual  to  whom 
the  information  applies,  or  his  or  her 
representative,  have  been  obtained  in 
writing.  An  eligible  system  may  not 
produce  any  report,  evaluation,  or  study 
that  reveals  any  personally  identifying 
information  without  the  written  consent 
of  the  individual  or  his  or  her 
representative. 

(c)  Except  as  limited  in  paragraph  (d) 
of  this  section,  the  Secretary  or  other 
Federal  or  State  officials  responsible  for 
enforcing  legal  requirements  must  be 
given  complete  access  to  all — 

(1)  Records  of  the  eligible  system 
receiving  funds  under  this  program;  and 

(2)  All  individual  case  records  of 
clients  served  under  this  part  without 
the  consent  of  the  client. 

(d)  The  privilege  of  a  person  or 
eligible  system  not  to  produce 
documents  or  provide  information 
pursuant  to  paragraph  (c)  of  this  section 
is  governed  by  the  principles  of 
common  law  as  interpreted  by  the 
courts  of  the  United  States  except  that, 
for  purposes  of  any  audit,  report, 
monitoring  review,  State  plan  assurance 
review,  or  evaluation  of  the  performance 
of  the  protection  and  advocacy  program 
established  under  this  part,  the 
Secretary  does  not  require  the  eligible 
system  to  disclose  the  identity  of,  or  any 
other  personally  identifiable 
information  related  to,  any  individual 
requesting  assistance  under  the 
program. 

(Authority:  Secs.  12  and  509(h)  of  the  Act;  29 
U.S.G  711  and  794e(h)) 

$  381.32  What  are  the  reporting 
requirements? 

Each  eligible  system  shall  provide  to 
the  Secretary,  no  later  than  90  days  after 
the  end  of  each  fiscal  year,  an  annual 
report  that  includes  information  on  the 
following: 

(a)  The  types  of  services  and  activities 
undertaken  by  the  eligible  system  and 
how  these  services  and  activities 
addressed  the  objectives  and  priorities 
developed  pursuant  to  §  381.10(e). 


(b)  The  total  number  of  individuals 
who  requested  services  from  the  eligible 
system  and  the  total  number  of 
individuals  who  were  served  by  the 
eligible  system. 

(c)  The  types  of  disabilities 
represented  by  individuals  served  by 
the  eligible  system. 

(d)  The  types  of  issues  being 
addressed  on  behalf  of  individuals 
served  by  the  eligible  system. 

(e)  Any  other  information  that  the 
Secretary  may  require. 

(Authority:  Sec.  509(1)  of  the  Act;  29  U.S.G 
794e(l)) 

$  381 .33  What  ara  tha  requirements  related 
to  the  use  of  funds  provided  under  this 
part? 

(a)  Funds  made  available  under  this 
part  must  be  used  to  supplement  and 
not  supplant  the  non-Federal  funds  that 
would  otherwise  be  made  available  for 
the  purpose  for  which  Federal  funds  are 
provided  under  this  part. 

(b)  The  eligible  system  may  not  use 
more  than  five  percent  of  any  allotment 
for  the  costs  of  administration  of  the 
system  supported  under  this  part.  For 
purposes  of  this  paragraph,  "costs  of 
administration"  include,  but  are  not 
limited  to,  administrative  salaries 
(including  salaries  for  clerical  and 
support  staff),  supplies,  depreciation  or 
use  allowances,  the  cost  of  operating 
and  maintaining  facilities,  equipment, 
and  grounds  (e.g.,  rental  of  office  space 
or  equipment,  telephone,  postage, 
maintenance  agreements),  and  other 
similar  types  of  costs  that  would  be 
incurred  by  the  eligible  system  even  if 
the  eligible  system  did  not  carry  out  the 
PAIR  program. 

(c)  Funds  paid  to  a  State  or  an  eligible 
system  within  a  State  for  a  fiscal  year  to 
carry  out  this  program  that  are  not 
expended  or  obligated  prior  to  the  end 
of  that  fiscal  year  remain  available  to  the 
State  or  an  eligible  system  within  a  State 
for  obligation  during  the  succeeding 
fiscal  year  in  accordance  with  34  CFR 
76.705-76.707. 

(d)  For  determining  when  an  eligible 
system  makes  an  obligation  for  various 
kinds  of  property  or  services,  34  CFR 
75.707  and  76.707,  as  appropriate,  apply 
to  this  program.  If  the  appropriation  for 
the  PAIR  program  is  less  than 
$5,500,000,  §  75.707  applies.  If  the 
appropriation  for  the  PAIR  program  is 
equal  to  or  greater  than  $5,500,000, 

§  76.707  applies.  An  eligible  system  is 
considered  a  State  for  purposes  of 
§  76.707.  For  determining  when  an 
eligible  system  makes  an  obligation  for 
various  kinds  of  property  or  services,  34 
CFR  76.707  applies  to  this  program. 
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(Authority:  Secs.  12  and  509  (f).  (gj.  and  (j) 
of  the  Act;  29  ILS.G  711  and  794e  (f),  (g).  and 
())) 

(FR  Doc.  93-10655  Filed  5-4-93;  8:45  am] 
BILLING  CODE  4000-01 -U 


Wednesday 
May  5,  1993 


Part  VII 

Environmental 
Protection  Agency 

Thirty-First  Report  of  the  TSCA 
Interagency  Testing  Committee  to  the 
Administrator;  Receipt  of  Report,  Request 
for  Comments,  Opportunity  to  Initiate 
Negotiations  for  TSCA  Section  4  Testing 
Consent  Agreements;  Notice 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-41038;  FRL-4583-4] 

Thirty-First  Report  of  the  TSCA 
Interagency  Testing  Committee  to  the 
Administrator;  Receipt  of  Report, 
Request  for  Comments,  Opportunity  to 
Initiate  Negotiations  for  TSCA  Section 
4  Testing  Consent  Agreements 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. _ , 

SUMMARY:  The  TSCA  Interagency 
Testing  Committee  (ITC),  established 
under  section  4(e)  of  the  Toxic 
Substances  Control  Act  (TSCA), 
transmitted  its  Thirty-First  Report  to  the 
Administrator  of  EPA  on  January  28, 
1993.  This  report  is  included  with  this 
notice.  As  noted  in  this  Report,  the  ITC 
revised  the  Priority  Testing  List  by 
adding  one  group  of  24  chemicals  to  the 
list  for  priority  consideration  by  the 
EPA  Administrator  for  promulgation  of 
test  rules  under  section  4(a)  of  the  Act. 
These  chemicals  are  designated  for 
response  within  12  months.  Therefore, 
in  response  to  the  ITC’s  designation, 

EPA  will  either  initiate  rulemaking 
under  section  4(a)  of  TSCA,  enter  into 
a  testing  consent  agreement,  or  publish 
a  Federal  Register  notice  explaining  the 
reasons  for  not  initiating  such 
rulemaking  within  12  months.  The  ITC 
is  also  revising  the  recommendations  for 
two  chemical  groups  that  were 
recommended  in  the  ITC’s  Twenty- 
Eighth  Report.  The  propylene  glycol 
ethers  and  esters  group  is  revised  by  the 
addition  of  2  chemicals  and  the  removal 
of  29.  The  methyl  ethylene  glycol  ethers 
and  esters  group  is  modified  by  the 
removal  of  eight  chemicals.  The  ITC’s 
reasons  for  revising  these  chemical 
groups  are  stated  in  the  Thirty-First 
Report.  There  are  no  recommended  with 
intent-to-designate  chemicals  or 
chemical  groups  in  the  Thirty-First 
Report.  EPA  invites  interested  persons 
to  submit  written  comments  on  the 
Report. 

m  addition,  EPA  is  soliciting 
interested  parties  for  participation  in  or 
monitoring  of  a  consent  agreement 
process  for  the  chemicals  that  were 
designated  for  dermal  absorption 
testing.  EPA  is  also  inviting 
manufacturers  and/or  processors  of 
chemical  substances  who  wish  to 
participate  in  testing  negotiations  for  the 
chemicals  designated  for  dermal 
absorption  testing  to  develop  and 
submit  testing  consent  agreement 
proposals  to  EPA. 

DATES:  Written  comments  on  the  Thirty- 
First  ITC  Report  must  be  received  by 


June  4, 1993.  Written  testing  proposals 
must  be  received  by  July  6, 1993. 

Written  notice  of  interest  in  being 
designated  an  “interested  party”  to  the 
development  or  monitoring  of  a  consent 
agreement  for  the  chemicals  designated 
for  dermal  absorption  testing  must  be 
received  by  July  6, 1993.  Those 
submitting  written  testing  proposals 
will  be  considered  "interested  parties” 
and  do  not  have  to  submit  separate 
written  notice.  EPA  will  contact  all 
“interested  parties”  and  advise  them  of 
meeting  dates. 

ADDRESSES:  Send  six  copies  of  written 
submissions  to:  TSCA  Docket  Receipts 
(TS-790),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  Rm.  ET  G-102, 401 M  St,  SW., 
Washington,  DC  20460.  Submissions 
should  bear  the  document  control 
number  (OPPTS-41038;  FRL-4583-4). 
The  public  record  supporting  this 
action,  including  comments,  is  available 
for  public  inspection  in  Rm.  ET  G-102 
at  the  address  noted  above  from  8  a.m. 
to  noon  and  1  p.m.  to  4  p.m.,  Monday 
through  Friday,  except  legal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director, 

Environmental  Assistance  Division  (TS- 
799),  Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agency,  401 M  Street,  SW.,  Rm.  E- 
543B,  Washington,  DC  20460,  (202) 
554-1404,  TDD  (202)  554-0551. 
SUPPLEMENTARY  INFORMATION: 

Electronic  Availability:  This  document, 
along  with  a  complete  list  of  Chemical 
Abstract  Service  numbers,  and  chemical 
names  of  chemicals  and  chemicals  in 
groups  on  the  TSCA  section  4{e)Priority 
Testing  List,  is  available  as  an  electronic 
file  on  The  Federal  Bulletin  Board  at  9 
a.m.  on  the  date  of  publication  in  the 
Federal  Register.  By  modem  dial  202- 
512-1387  or  call  202-512-1530  for 
disks  or  paper  copies.  This  file  is  also 
available  in  Postscript,  Wordperfect  and 
ASCII.  The  list  of  chemical  abstract 
Service  numbers,  and  chemical  names 
of  chemicals  and  chemicals  in  groups 
on  the  TSCA  section  4(e)  Priority 
Testing  List,  is  available  in  Wordperfect 
and  ASCII. 

I.  Background 

TSCA  ( 15  U.S.C.  2601  et  seq.) 
authorizes  the  Administrator  of  EPA  to 
promulgate  regulations  under  section 
4(a)  requiring  testing  of  chemical 
substances  and  mixtures  (“chemicals”) 
in  order  to  develop  data  relevant  to 
determining  whether  such  chemicals 
may  present  unreasonable  risks  to 
health  or  the  environment.  Section  4(e) 
of  TSCA  established  the  Interagency 
Testing  Committee  (ITC)  to  recommend 


chemicals  and  chemical  groups  to  the 
Administrator  of  EPA  for  priority  testing 
consideration.  Section  4(e)  directs  the 
ITC  to  revise  the  TSCA  section  4(e) 
Priority  Testing  List  at  least  every  6 
months.  The  most  recent  revisions  to 
this  List  are  included  in  the  ITC’s 
Thirty-First  Report.  The  Report  was 
received  by  the  Administrator  on 
January  28, 1993,  and  is  included  with 
this  notice.  The  Report  adds  1  group  of 
24  chemicals  to  the  TSCA  section  4(e) 
Priority  Testing  Ust  and  revises  the 
recommendations  for  2  chemical  groups 
that  were  recommended  in  the  ITC’s 
Twenty-Eighth  Report. 

II.  Written  and  Oral  Comments  on 
Recommendations 

EPA  invites  interested  persons  to 
submit  detailed  comments  on  the  ITC's 
new  recommendations.  The  Agency  is 
interested  in  receiving  information 
concerning  additional  or  ongoing  health 
and  safety  studies  on  the  subject 
chemicals  as  well  as  information 
relating  to  the  human  and 
environmental  exposure  to  these 
chemicals. 

A  notice  will  be  published  at  a  later 
date  in  the  Federal  Register  adding  the 
substances  recommended  in  the  ITC’s 
Thirty-First  Report  to  the  TSCA  section 
8(d)  Health  ana  Safety  Data  Reporting 
Rule  (40  CFR  part  716),  which  requires 
the  reporting  of  unpublished  health  and 
safety  studies  on  the  listed  chemicals. 
That  notice  will  also  add  the  chemicals 
to  the  TSCA  section  8(a)  Preliminary 
Assessment  Information  Rule  (40  CFR 
part  712).  The  section  8(a)  rule  requires 
the  reporting  of  production  volume,  use, 
exposure,  and  release  information  on 
the  listed  chemicals. 

HI.  Status  of  List 

The  ITC’s  Thirty-First  Report  notes 
the  addition  of  one  chemical  group  to 
the  Priority  Testing  List  and  the  revision 
of  the  recommendations  for  two 
chemical  groups  in  the  Twenty-Eighth 
Report.  The  current  TSCA  section  4(e) 
Priority  Testing  List  contains  24 
chemicals  and  24  chemical  groups;  1 
chemical  group  and  11  chemicals  are 
designated  for  priority  testing 
consideration. 

IV.  Testing  Consent  Agreements 

1.  Solicitation  of  Interested  Parties. 
EPA’s  procedures  for  requiring  the 
testing  of  chemical  substances  under 
section  4  of  TSCA  at  40  CFR  790.22, 
includes  the  adoption  of  enforceable 
consent  agreements  and  the 
promulgation  of  test  rules.  EPA  has  on 
numerous  occasions  been  approached 
by  chemical  companies  interested  in 
negotiating  consent  agreements  for 
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testing  ITC  chemicals  or  chemical 
groups.  As  a  result  of  these  requests, 

EPA  is  now  inviting  persons  interested 
in  participating  in  or  monitoring 
negotiations  cm  the  chemicals 
designated  in  the  Thirty-First  ITC 
Report  to  notify  EPA  in  writing.  Those 
who  respond  to  this  solicitation  by  the 
deadline  established  in  this  notice  will 
have  the  status  of  “interested  parties" 
and  will  be  afforded  opportunities  to 
participate  in  the  negotiation  process. 
These  “interested  parties"  will  not  incur 
any  obligations  by  being  designated 
“interested  parties.” 

2.  Solicitation  of  testing  proposals  for 
consent  agreement  negotiations.  EPA  is 
also  now  soliciting  testing  proposals  for 
a  consent  agreement  to  perform  dermal 
absorption  testing  on  the  24  chemical 
substances  designated  in  the  Thirty- 
First  Report.  Following  publication  of 
this  notice,  manufacturers  and/or 
processors  have  60  days  to  develop  and 
submit  testing  proposals  for  any  of  the 
chemical  substances  designated  in  the 
Thirty-First  Report  that  they  wish  EPA 
to  consider  as  candidates  for  consent 
agreement  negotiations. 

Federal  scientists  from  a  number  of 
the  ITC’s  statutory  and  liaison 
organizations  including  the  Consumer 
Product  Safety  Commission, 
Environmental  Protection  Agency,  Food 
and  Drag  Administration,  National 
Institute  for  Occupational  Safety  and 
Health,  and  Occupational  Safety  and 
Health  Administration,  have  developed 
a  proposed  federally-harmonized  test 
protocol  that  will  provide  data  needed 
by  several  U.  S.  Government 
Organizations  represented  on  the  ITC. 
This  proposed  protocol  is  entitled 
"Protocol  for  in  vitro  Percutaneous 
Absorption  Studies"  and  is  available  to 
the  public  through  the  TSCA  Docket 
Receipts  and  the  Environmental 
Assistance  Division  listed  above.  This 


document  should  be  reviewed  before 
submitting  any  testing  proposals  in 
response  to  this  notice. 

For  additional  technical  information 
on  this  testing  protocol  contact  Dr.  John 
D.  Walker,  Executive  Director,  TSCA 
Interagency  Testing  Committee,  (202) 
260-1820. 

All  testing  proposals  submitted 
should  describe  the  testing  to  be 
performed  and  explain  any  deviations 
from  the  federally  harmonized  test 
protocol  that  are  necessary  to  assure  the 
development  of  reliable  percutaneous 
absorption  data. 

EPA  will  review  the  submissions  and 
select  the  most  promising  submissions 
as  candidates  for  negotiation. 
Submissions  that  fully  address  the  ITC’s 
concerns  will  have  a  higher  chance  of 
success  than  those  that  do  not  fully 
address  all  data  needs. 

3.  Negotiation  of  testing  program  and 
development  of  a  testing  consent 
agreement.  EPA  will  follow  the 
negotiation  procedures  under  40  CFR 
790.22,  and  to  the  extent  feasible,  the 
timetable  outlined  in  40  CFR  part  790, 
Appendix  A  to  subpart  B. 

In  the  case  of  the  24  substances 
designated  for  priority  testing 
consideration  in  the  Thirty-First  ITC 
Report,  EPA  believes  that  obtaining 
testing  through  the  development  of 
consent  agreements  would  be  most 
feasible  if  interested  manufacturers 
organized  a  testing  consortium.  Because 
of  the  straightforward  and  relatively 
inexpensive  nature  of  the  recommended 
tests  for  each  of  the  substances  (i.e., 
dermal  absorption  tests),  and  the  costs 
to  EPA  and  industry  that  would  be 
incurred  should  many  consent 
agreements  be  pursued,  EPA  believes 
that  negotiating  with  an  organized  group 
of  manufacturers  may  be  the  most 
efficient  means  to  obtain  the  needed 
testing. 


For  additional  information  about 
process  or  negotiations  contact  Frank 
Kover,  Chief,  Chemical  Testing  and 
Information  Branch,  (202)  260-8130. 

Authority:  IS  U.S.C.  2603. 

Dated:  April  23, 1993. 

CharlM  M.  Auer, 

Director.  Chemical  Control  Division.  Office 
of  Pollution  Prevention  and  Toxics. 

Thirty-First  Report  of  the  TSCA 
Interagency  Testing  Committee  to  the 
Administrator,  Environmental 
Protection  Agency 

Summary.  The  Interagency  Testing 
Committee  (ITC)  was  created  under 
Section  4(e)  of  the  Toxic  Substances 
Control  Act  (TSCA)  as  an  independent 
advisory  committee  to  the 
Administrator  of  the  U.S. 

Environmental  Protection  Agency  (EPA) 
on  setting  priorities  for  the  testing  of 
chemicals.  The  Committee  maintains 
the  TSCA  section  4(e)  Priority  Testing 
List  and  transmits  revisions  of  the  List 
as  a  Report  to  the  EPA  Administrator  at 
least  every  6  months  for  action  and 
publication  in  the  Federal  Register. 

This  Report  presents  the  ITC’s  revisions 
to  the  Priority  Testing  List  resulting  from 
its  deliberations  during  the  reporting 
period  May  through  November  1992. 

This  revision  designates  a  group  of  24 
chemicals  of  regulatory  interest  to  the 
Occupational  Safety  and  Health 
Administration  (OSHA)  for  dermal 
absorption  testing.  Also,  two  groups  of 
chemicals  previously  recommended  are 
revised.  The  propylene  glycol  ethers 
and  esters  group  is  revised  by  adding  2 
chemicals  and  removing  29.  The  methyl 
ethylene  glycol  ethers  and  esters  group 
is  modified  by  removing  eight 
chemicals. 


Table  1  .—Revisions  to  the  TSCA  Section  4(e)  Priority  Testing  List 


Group 

Action 

Date 

Concern 

OSHA  Chemicals  with  no  dermal  absorption  data  (Usted  in  Table  2}  _ 

Designated _ 

1/93 

Dermal  absorption  testing 

Propylene  glycol  ethers  and  esters  (revised) . . . 

Recommended 

1/93 

Information  solicited 

Methyl  ethylene  glycol  ethers  and  esters  (revised) . 

Recommended 

1/93 

Information  solicited 

Chapter  1 — Introduction 

1.1  Background.  Since  its  creation  in 
1976  under  Section  4(e)  of  the  Toxic 
Substances  Control  Act  (Public  Law  94- 
469,  90  Stat.  2003  et  seq.,  15  U.S.C.  2601 
et  seq.),  the  TSCA  Interagency  Testing 
Committee  (ITC)  has  sent  30  semi¬ 
annual  Reports  to  the  Administrator  of 
the  U.S.  Environmental  Protection 


Agency  (EPA)  to  advise  on  setting 
priorities  for  the  testing  of  chemicals. 
These  Reports  have  been  published  in 
the  Federal  Register  and  are  also 
available  from  the  Committee.  In  this, 
its  Thirty-First  Report,  the  Committee 
revises  its  Priority  Testing  List  with  the 
addition  of  one  group  and  the  revision 
of  two  groups  already  on  the  List.  A 


short  version  of  the  Priority  Testing  List 
appears  at  the  end  of  this  Report.  The 
complete  Priority  Testing  List  with  all 
individual  chemicals  in  each  group  is 
available  upon  request  from  the 
Committee  (address  and  phone  number 
given  below)  or,  electronically  available 
on  The  Federal  Bulletin  Board  (see 
preamble  for  the  phone  number). 
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The  Committee  meets  monthly  and 
produces  its  Reports  with  the  help  of 
staff  and  technical  contract  support 
provided  by  EPA.  Committee 
membership  and  support  personnel  are 
listed  at  the  end  of  this  Report 

Upon  receipt  of  the  FTC's  Reports,  the 
EPA’s  Office  of  Pollution  Prevention 
and  Toxics  issues  information  gathering 
rules  under  Sections  8(a)  and  8(d)  of 
TSCA.  These  rules  require  that 
manufacturers  and  producers  submit  (1) 

reduction  and  exposure  data  and  (2) 

ealth  and  safety  studies,  respectively, 
within  2  months  of  the  rule’s  effective 
date.  These  submissions  are  indexed 
and  stored  in  data  bases  by  EPA  and  are 
then  available  for  review  by  the  ITC  and 
others. 

1.2  ITCs  activities  during  this 
reporting  period.  For  the  period  May  28, 
1992  to  November  5, 1992,  the  ITC  had 
six  meetings.  Chemical  groups 
previously  recommended  after 
nomination  by  the  National  Institute  of 
Occupational  Safety  and  Health 
(NIOSH)  were  reviewed.  The  individual 
chemicals  comprising  these  groups  are 
here  modified.  The  ITC  also  accepted 
the  request  of  the  Occupational  Safety 
and  Health  Administration  (OSHA)  to 
determine  testing  needs  for  industrial 
chemicals  which  may  cause  harm  to 
exposed  workers  by  absorption  through 
the  skin. 

1.3.  Revision  of  Previously 
Recommended  Groups.  In  the  ITC’s 
Twenty-Eighth  Report,  groups  of 
propylene  glycol  ethers  and  esters  and 
methyl  ethylene  glycol  ethers  and  esters 
were  added  to  the  TSCA  section  4(e) 
Priority  Testing  List  for  reproductive 
effects  and  developmental  toxicity 
testing  based  on  concerns  raised  by 
NIOSH  (56  FR  41212,  August  19, 1991). 
NIOSH  is  concerned  with  glycol  ethers 
and  their  esters  that  are  metabolized  in 
humans  to  known  reproductive 
toxicants.  The  original  groups  of  glycol 
ethers  and  esters  were  selected  from 
industrial  chemicals  to  which  workers 
are  exposed,  and  the  groups  were 
expanded  by  adding  structurally  similar 
compounds  through  a  substructure 
search  of  the  ITC’s  Substructure-based 
Computerized  Chemical  Selection 
Expert  System  (SuCCSES). 

During  this  reporting  period,  NIOSH 
commented  that  not  all  of  these 
chemicals  are  of  concern  because  of 
their  possible  metabolism  to 
reproductive  toxicants.  The  ITC 
reconsidered  the  individual  members  of 
the  groups.  Upon  review  of  available 
metabolism  data  and  consideration  of 
possible  structure/activity  relationships, 
the  ITC  decided  to  remove  some 
chemicals  from  both  groups.  A  chemical 
was  removed  if.  (1)  it  is  expected  to  be 


metabolized  to  tricarboxylic  add  cycle 
intermediates  and  therefore  of  lower 
concern;  (2)  it  is  not  expected  to  be 
metabolized  to  reproductive  toxicants; 
(3)  there  are  fewer  than  1,000  workers 
exposed,  according  to  the  National 
Occupational  Exposure  Survey;  or  (4) 
other  human  exposure  (mostly  through 
consumer  uses)  is  not  considered  likely. 
The  Consumer  Product  Safety 
Commission  (CPSC)  expressed  an 
interest  in  retaining  some  of  the 
propylene  and  methyl  ethylene  glycol 
ethers  and  esters  on  the  Priority  Testing 
List  and  adding  two  chemicals  in  order 
to  obtain  information  submitted  under 
TSCA  Sections  8(a)  and  8(d).  The  ITC 
has  a  concern  that  some  of  these 
chemicals  are  likely  to  be  used  in 
consumer  products  as  replacements  for 
ethylene  glycol  ethers  and  has  no 
metabolism  data  available.  As  a  result, 
the  ITC  retains  some  members  of  both 
groups  on  the  List  and  adds  two 
chemicals. 

Chapter  2 — Actions  taken  by  the  ITC  in 
this  Report 

2.1  Designated  chemicals.  OSHA- 
nominated  chemicals  for  which  no 
dermal  toxicity  data  are  available. 

I.  Rationale  for  the  Designation 

OSHA  has  established  Permissible 
Exposure  Limits  (PELs)  to  protect 
workers  from  industrial  chemicals.  In 
general,  PELs  are  based  on  inhalation  of 
airborne  dusts  and  vapors.  In  those 
cases  where  skin  absorption  could  be 
harmful,  the  chemicals  with  PELs  are 
assigned  "skin  designations.”  OSHA 
requested  that  the  ITC  help  identify 
chemicals  which  lack  sufficient  data  for 
OSHA  to  determine  the  need  for  skin 
designations  and  to  use  their  authority 
to  recommend  chemicals  for  priority 
testing  consideration  by  EPA  to  obtain 
these  data.  To  assign  a  skin  designation, 
OSHA  requires  acute  dermal  studies 
and  sufficient  dermal  absorption  data  to 
determine  the  total  exposure  of  workers. 
The  ITC  identified  24  chemicals  for 
which  no  dermal  toxicity  or  absorption 
data  could  be  located  and  which  are 
potentially  testable  under  TSCA.  These 
chemicals  are  listed  in  the  following 
Table  2: 


Table  2.— OSHA  Chemicals  Des¬ 
ignated  for  Dermal  Absorp¬ 
tion  Testing 


CAS  No. 

Chemical  Name 

60-29-7  . 

Ethyl  ether 

75-65-0  ..... 

terfButyl  alcohol 

76-22-2 

Camphor 

78-92-2 

seo-Butyl  alcohol 

Table  2.— OSHA  Chemicals  Des¬ 
ignated  for  Dermal  Absorp¬ 
tion  Testing— Continued 


CAS  No. 

Chemical  Name 

79-20-9  . 

Methyl  acetate 

97-77-8  ..... 

Disutfiram 

100-25-4  ... 

p- Dinitrobenzene 

105-46-4  ... 

seo  Butyl  acetate 

106-42-3  ... 

p-Xyiene 

107-31-3  ... 

Methyl  formate 

107-66-4  ... 

Dibutyl  phosphate 

108-03-2  ... 

1-Nltropropane 

108-87-2  ... 

Methyfoydohexane 

109-66-0  ... 

Pentane 

110-83-8  ... 

Cydohexene 

111-84-2  ... 

Nonane 

123-92-2  ... 

teoamyl  acetate 

142-82-5  ... 

n- Heptane 

287-92-3  ... 

Cycfopentane 

532-27-4  ... 

a-Chioroacetophenooe 

540-88-5  ... 

ter#- Butyl  acetate 

628-63-7  ... 

n-Amyl  acetate 

7631-90-5  . 

Sodium  bisulfite 

7881-57-4  . 

Sodium  metablsuiftte 

U.  Recommended  Tests 

The  group  of  chemicals  listed  in  Table 
2  above  are  designated  for  dermal 
absorption  testing. 

m.  Supporting  Information 

In  its  January  19, 1989  Air 
Contaminants  Rule  (54  FR  2332),  OSHA 
stated  that: 

The  purpose  of  having  the  skin  designation 
is  to  prevent  the  same  toxic  effects  that  the 
chemical  causes  through  inhalation.  The 
inhalation  limit  is  based  on  keeping  exposure 
below  the  limit  which  will  create  a 
significant  risk  of  material  impairment  of 
health.  If  skin  absorption  is  possible,  an 
employee  might  be  below  the  inhalation 
limit:  however,  the  additional  body  burden 
through  skin  absorption  may  create  the 
material  impairment  which  the  limit 
attempts  to  reduce. 

In  September  1991,  OSHA  presented 
a  list  of  658  chemical  substances  and 
mixtures  (its  Z-l-A  Table  in  54  FR 
2332-2983)  to  the  ITC  to  assess  the 
availability  of  dermal  absorption  data 
and  the  need  for  testing  that  could  be 
recommended  under  TSCA.  The  ITC 
reviewed  the  list  and  determined  that 
145  polymers,  pesticides,  complex 
mixtures,  and  chloro  fluorocarbons 
(CFCs)  are  not  suitable  candidates  for 
consideration  because  they  are  not 
suitable  for  testing,  they  are  regulated 
under  other  Federal  authorities,  or  they 
are  not  regulable  under  TSCA.  The 
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remaining  chemicals  were  divided  into 
two  groups  based  on  production 
volume:  greater  or  less  than  1  million 
pounds,  based  on  the  1989  production 
figures  from  the  EPA  Inventory. 
Chemicals  that  are  vapors  at  ambient 
temperature,  are  highly  reactive,  have 


low  toxicity,  are  members  of  chemical 
groups,  or  have  dermal  LD50  values 
reported  in  the  Registry  of  Toxic  Effects 
of  Chemical  Substances  were  identified 
in  each  of  the  production  groups  and  are 
deferred  for  future  ITC  review.  A  group 
of  16  high  and  8  low  production 


chemicals  were  identified  as  having  no 
dermal  toxicity  data  and  are  here 
designated  for  dermal  absorption 
testing.  The  following  Figure  1  diagrams 
the  selection  process. 

HLL1MO  COOC  MM  SO  F 
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Figure  1.  Process  to  Select  OSHA  Chemicals  for 
Dermal  Absorption  Testing 
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2.2  Revisions  of  Previously 
Recommended  Chemical  Groups 
2.2.a.  Propylene  glycol  ethers  and 
esters 

I.  Rationale  for  Recommendation 

The  ITC  has  reason  to  believe  that 
propylene  glycol  ethers  and  esters  are 
substantially  used  in  a  variety  of 
consumer  products.  There  is  concern 
about  the  potential  metabolism  in 
humans  of  these  compounds  to 
reproductive  toxicants.  Occupational 
and  consumer  exposures  to  these 
chemicals  are  unknown  to  the  ITC  but 
are  considered  to  be  potentially 
significant.  Therefore,  TSCA  Section 
8(a)  and  8(d)  information  is  deemed 
necessary. 

Table  3.— Revised  Group  of  Pro¬ 
pylene  Glycol  Ethers  and 

ESTERS  ON  THE  TSCA  SECTION 
4(e)  Priority  Testing  List 


CAS  No. 

Chemical  Name 

108-65-6  . 

Propylene  glycol 

monomethyl  ether  acetate 

110-98-5  . 

Dipropyiene  glycol 

770-35-4  . 

1  -Phenoxy-2-propanol 

20324-32-7  ... 

1-(2-Methoxy-1- 

methyiethoxy)-2-propar*oi 

20324-33-6  ... 

Tripropylene  glycol  methyl 
ether1 

28677-93-2  ... 

Methoxy-1  -propanol 

29387-86-8  ... 

Propylene  glycol  monobutyl 
ether1 

29911-28-2  ... 

Dipropyiene  glycol  butyl 
ether 

42978-66-5  ... 

Tripropylene  glycol  diacryiate 

57018-52-7  ... 

Propylene  glycol  mono-tert- 
butyl  ether 

Table  3.— Revised  Group  of  Pro¬ 
pylene  Glycol  Ethers  and 

ESTERS  ON  THE  TSCA  SECTION 
4(e)  Priority  Testing  List— 
Continued 


CAS  No. 

Chemical  Name 

88917-22-0  ... 

Dipropyiene  glycol 

monomethyl  ether  acetate 

1  Added  in  this  the  Thirty-First  Report  All 
others  are  retained  from  tne  Twenty-Eighth 
Report. 


II.  Recommendation 

Nine  selected  propylene  glycol  ethers 
and  ethers  are  retained  and  two  are 
added  to  the  Priority  Testing  List  to 
obtain  information  under  TSCA 
Sections  8(a)  and  8(d). 

III.  Supporting  Information 

Based  on  the  recommendations  of 
CPSC,  Food  and  Drug  Administration 
(FDA)  and  NIOSH  and  discussion  at  ITC 
meetings,  the  ITC  revises  the  TSCA 
section  4(e)  Priority  Testing  List  to 
remove  29  of  the  38  propylene  glycol 
ethers  and  esters  recommended  in  the 
Twenty-Eighth  Report  and  to  add  2 
chemicals:  tripropylene  glycol  methyl 
ether  and  propylene  glycol  monobutyl 
ether. 

CPSC  requested  that  these  chemicals 
be  recommended  so  that  TSCA  Section 
8(a)  and  8(d)  information  can  be 
obtained.  CPSC  is  interested  in  learning 
about  the  types  and  quantities  of 
propylene  glycol  ethers  and  esters  used 
in  consumer  products,  and  possible 
exposures  to  propylene  glycol  ethers 
and  esters  that  may  result  from 
consumer  use  of  these  products.  In  the 
event  of  substantial  exposure, 
metabolism  studies  may  be  requested  in 
the  future.  FDA  is  interested  in  the 
available  data  on  dipropylene  glycol 
methyl  ether  as  it  is  used  in  cosmetics. 


2.2.b.  Methyl  ethylene  glycol  ethers 
and  esters 

I.  Rationale  for  Recommendation 

The  ITC  has  reason  to  believe  that 
ethylene  glycol  monomethyl  ether 
acrylate  (CAS  number  3121-61-7)  and 
tetraethylene  glycol  monomethyl  ether 
(CAS  number  23783-42-8)  are  used  in 
consumer  products.  These  compounds 
may  be  metabolized  to  reproductive 
toxicants.  Consequently,  it  is 
recommended  that  TSCA  Section  8(a) 
and  8(d)  information  be  solicited.  If 
these  chemicals  are  used  in  consumer 
products  or  have  substantial  worker 
exposure,  metabolism  studies  may  be 
needed. 

n.  Recommendation 

Ethylene  glycol  monomethyl  ether 
acrylate  ana  tetraethylene  glycol 
monomethyl  ether  remain  on  the 
Priority  Testing  List  to  obtain  TSCA 
Section  8(a)  and  8(d)  information. 

III.  Supporting  Information 

In  the  ITC’s  Twenty-Eighth  Report,  10 
methyl  ethylene  glycol  ethers  and  esters 
were  added  to  the  TSCA  section  4(e) 
Priority  Testing  List  based  on  concerns 
of  NIOSH  about  potential  reproductive 
and  developmental  effects  (56  FR  41212, 
August  19, 1991).  The  ITC  reconsidered 
these  glycol  ethers  and  esters  and  here 
removes  8  of  them  from  the  Priority 
Testing  List  on  the  recommendation  of 
NIOSH.  These  8  chemicals  have  no 
known  industrial  or  consumer 
exposures  according  to  the  National 
Occupational  Exposure  Survey  and 
publicly-available  information  on 
chemicals  in  consumer  products.  The 
ITC  determined  that  ethylene  glycol 
monomethyl  ether  acrylate  and 
tetraethylene  glycol  monomethyl  ether 
should  remain  on  the  Priority  Testing 
List  because  they  are  likely  to  have 
consumer  exposures  of  interest  to  CPSC. 


The  TSCA  Section  4(e)  Priority  Testing  List 


Re¬ 

port 

Date 

Chemical/Group 

Action 

22 

May  1988 

Ethoxyiated  quaternary  ammonium  compounds  . 

Recommended 

22 

May  1988 

Imidazoilum  quaternary  ammonium  compounds . 

Recommended 

23 

November  1988 

Tetrakis(2-chk>roethyl)ethylene  di-phosphate . 

Recommended  with  intent-to-designate 

23 

November  1988 

Trls(1,3-dichloro-2-p:opyi)  phosphate . 

Recommended  with  intent-to-designate 

23 

November  1988 

Tris(1-chk>ro-2-propyl)  phosphate . 

Recommended  with  intent-to-designate 

23 

November  1988 

Tris(2-chloro-1 -propyl)  phosphate . 

Recommended  with  Intent-to-designate 

23 

November  1988 

Tris(2-chloroethyl)-  phosphate . 

Recommended  with  intent-to-designate 

23 

November  1988 

Butyraidehyde  . 

Recommended 

25 

November  1989 

Brominated  flame  retardants  . 

Recommended 

26 

May  1990 

Isocyanates . 

Recommended  with  intent-to-designate 
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Re¬ 

Po^ 

26 

20 

27 

27 

27 

27 

27 

27 

27 

27 

27 

27 

27 

28 
28 
28 

28 

28 

28 

20 

28 

28 

28 

28 

28 

28 

28 

28 

28 

28 

29 

29 

30 

30 

31 
31 
31 


The  TSCA  Section  4(e)  Priority  Testing  List— Continued 


Date 

ChemteaPGroup 

Action 

May  1990 

Brominated  flame  retardants  . —  — 

Recommended 

l  May  1990 

Alkyl  phosphates  . 

Recommended 

1  November  1990 

Acetophenone - - - 

Designated 

November  1990 

Phenol - 

Designated 

November  1990 

a  a  ti  a>i  ,  |  ,  -hi _ 

Designated 

November  1990 

Ethytacetato  . _ . . . . . - . 

Designated 

November  1900 

2,6-Dtmethytphenoi . . . 

Designated 

November  1900 

Aldehydes 

Recommended  with  Intent-to-deeignate 

November  1990 

2,4-Oirttrophenoi  . 

Recommended 

November  1990 

3,4-Dtmethyiphenol  - - 

Recommended 

November  1990 

AAphenyi-1-naphthylamine . . . - . 

Recommended 

November  1990 

Sutfones  . 

Recommended 

November  1990 

Substantially  produced  chemicals  In  need  ot  sub-chronic 

toxicity  testing . . — . . . 

Recommended 

May  1901 

Acetone - - 

Designated 

May  1891 

/►Butanol - - - - - — - - — - — - 

Designated 

May  1991 

Isobutanol . . . _ _ 

Designated 

May  1991 

Dt-(2-ethythexyi)adipate  — - - 

Designated 

May  1991 

Dimethyl  tar sphttalate _ 

Designated 

May  1991 

Thtophenol  . . . . 

Designated 

May  1901 

m>Dinitrobenzene  _ _ — - 

Recommended 

May  1901 

ANyt  tacohof ..  .  „ . 

Recommended 

May  1991 

2,4-Dlchtofophenol . . . - . . . 

Recommended 

May  1991 

,  |>Siy«^y  . . . 

Recommended 

May  1991 

WJ— ■ - 1 - L. 

Recommended 

May  199t 

May  1001 

Hydrazines  ..... . . . . . . 

Recommended 

May  1901 

Onranes  _  . .  _  - 

Recommended 

May  1901 

Recommended 

May  1991 

Aldehyde  hydrates  . . . .. . .  —  — 

Recommended 

May  t901 

Isothkxryanotes  . . . . 

Recommended 

May  >901 

Cyanoacrylatee _ _ _ 

Recommended 

1  November  1901 

While  phosphorus  . . . . 

Recommended 

'  November  1001 

i  D»ofnO“ i  cniOr^ •  nyufoxyi^Bwijfl  ouvyi  tuiorB  »»«»«»«<« 

Recommended 

May  1992 

SUoxanes  _ 

Recommended 

May  1992 

ChtoroeJkyi  . 

Recommended 

January  1993 

cnemcro  wnn  no  oermai  araocpoon  data  ~ . 

^ - 1 - A - A 

Designated 

January  1993 

Propylene  glycol  ethers  and  esters  (revised) _ 

Recommended 

January  1993 

Methyl  ethylene  glycol  ethers  and  esters  (revised) _ 

Recommended 

TSCA  Interagency  Testing  Committee 

Statutory  Organizations  and  Their  Representatives. 

Council  on  Environmental  Quality _ _ _ _ _ 

Department  ot  Commerce _ _ _ 

Environmental  Protection  Agency . . 

National  Cancer  Institute _ _ _ _ _ 

National  Institute  ot  Environmental  Heaftfc  Sciences _ 


Charles  Herrick.  Member 

Willie  E.  May,  Member 
Edward  Whoe,  Alternate 

James  B.  Wltao.  Member 
John  S.  Leitzke.  Alternate 

Thomas  P.  Cameron,  Member 
Richard  Adamson,  Alternate 

Errot  Zeiger,  Member 
James  K.  Selkirk,  Alternate 
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TSCA  Interagency  Testing  COMMrrrEE^-Contlnued 

National  Institute  for  Occupational  Safety  and  Health . 

National  Science  Foundation . 

Occupational  Safety  and  Health  Administration  . 

Liaison  Organizations  and  Their  Representatives. 

Agency  for  Toxic  Substances  and  Disease  Registry  . 

Consumer  Product  Safety  Commission . 

Department  of  Agriculture . 

Department  of  Defense . 

Department  of  the  Interior . 

Food  and  Drug  Administration . 

National  Library  of  Medicine  . 

National  Toxicology  Program . 

U  S.  International  Trade  Commission . 

Counsel . 

Technical  Support  Contractor  Syracuse  Research  Corporation. 

Committee  Staff . 


Robert  W.  Mason,  Member 
Henryka  Nagy,  Alternate 

Carter  Kimsey,  Member,  Chair 
Jarvis  L.  Moyers,  Alternate 

Christine  Whittaker,  Member,  Vice 
Chair 

Surertder  Ahir,  Alternate 


Sharunda  Buchanan,  Member 

Val  Schaeffer,  Member 
Lakshmi  C.  Mishra,  Alternate 

Donald  Derr,  Member 
Ralph  T.  Ross,  Alternate 

Randall  S.  Wentsel,  Member 

Cliff  Rice,  Member  (until  9/92) 

Jim  Petty,  Member 
Barnett  A.  Rattner,  Alternate 

Edwin  J.  Matthews,  Member 
Raju  Kammula,  Alternate 

Vera  Hudson,  Member 
Victor  A.  Fung,  Member 

James  Raftery,  Member 
Edward  Matusik,  Alternate 

Mary  Ellen  Levine,  Office  of  the 
General  Counsel,  EPA 


John  D.  Walker,  Ph.D.,  M.P.H.,  Ex¬ 
ecutive  Director  (202)  260-1820 
Norma  S.L.  Williams,  Executive  As¬ 
sistant  (202)  260-1825.  TSCA 
Interagency  Testing  Committee 
U  S.  EPA/OPPT  (TS-792)  401  M 
St.,  SW.,  Washington,  D.C. 
20460. 


[FR  Doc.  93-10576  Filed  5-4-93:  8:45  am] 
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Title  3 —  Proclamation  6557  of  May  3,  1993 

The  President  Asian/Pacific  American  Heritage  Month,  1993 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

This  month  we  honor  the  heritage  and  history  of  Asian  and  Pacific  Americans 
and  the  contributions  they  have  made  to  our  country:  to  its  economic  devel¬ 
opment,  its  cultural  wealth,  its  scientific  and  medical  achievements,  its 
institutes  of  education,  and  its  government.  As  we  celebrate  the  diversity 
of  our  people  and  their  heritage,  we  remember  that  we  are  one  Nation, 
united  in  a  common  quest  for  freedom  and  dignity. 

Traders  from  the  Asia-Pacific  region  reached  North  America  as  early  as 
the  16th  century,  but  the  first  significant  wave  of  immigration  began  during 
the  late  1800s.  From  China,  Japan,  Korea,  the  Philippines,  and  the  Indian 
subcontinent  they  came  and  found  work  in  America:  as  miners,  railroad 
workers,  farmers,  and  merchants.  These  settlers  and  their  children  preserved 
the  rich  legacy  of  their  homelands  while  also  learning  the  history  of  our 
Nation  and  embracing  the  traditions  that  define  it. 

While  they  found  many  opportunities  in  America,  immigrants  from  the 
Asia-Pacific  region  also  were  victims  of  discrimination.  Some  were  denied 
the  right  to  buy  land  or  become  naturalized  citizens  solely  because  of  their 
ethnic  origin.  Such  prejudice  often  led  to  segregated  community  structures. 
Once  thought  of  as  ghettos,  these  neighborhoods  are  now  vibrant  cultural 
assets  and  magnets  for  tourism  and  trade  in  the  cities  of  which  they  are 
a  part. 

America  has  made  great  progress  in  advancing  civil  rights  since  the  days 
when  Asian  workers  were  exploited  and  labored  under  crushing  hardship. 
A  second  significant  wave  of  immigration  brought  doctors,  nurses,  engineers, 
musicians,  scientists,  and  other  professionals.  Now- familiar  names  like  Yo 
Yo  Ma,  Midori,  Seiji  Ozawa,  Amy  Tan,  Michael  Chang,  and  Kristi  Yamaguchi 
today  symbolize  the  rich  heritage  that  Asian  and  Pacific  Americans  have 
added  to  our  culture. 

Today  Asian  and  Pacific  Americans  represent  a  large  portion  of  our  popu¬ 
lation.  The  region  from  which  they  migrated  is  now  one  of  the  world’s 
most  dynamic  areas  of  economic  growth.  America’s  trade  with  Asian  and 
Pacific  countries  totals  more  than  $300  billion,  a  greater  amount  than  any 
other  region  in  the  world.  The  United  States  maintains  alliances  with  coun¬ 
tries  from  the  Pacific  such  as  Japan,  Korea,  the  Philippines,  and  Thailand. 
We  will  continue  to  promote  economic  cooperation  and  the  expansion  of 
free  markets  there.  The  security  of  our  allies  and  the  advancement  of  human 
rights  in  Asia  and  the  Pacific  benefit  both  our  country  and  the  countries 
of  that  region. 

America  is  an  ongoing  experiment,  an  unfinished  work.  It  is  important 
that  we  continually  strive  to  fulfill  the  ideals  that  attracted  the  Asian/ 
Pacific  peoples  and  other  immigrants  to  our  shores.  The  next  century  will 
present  many  challenges,  but  the  ethnic  diversity  that  binds  us  as  a  Nation 
will  provide  us  with  the  energy  and  hope  we  need  to  build  a  more  peaceful 
and  more  prosperous  world.  To  honor  the  achievements  of  Asian/Pacific 
Americans  and  to  recognize  their  contributions  to  our  Nation,  the  Congress, 
by  Public  Law  102-450,  has  designated  the  month  of  May  of  each  year 
as  “Asian/Pacific  American  Heritage  Month.” 
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NOW,  THEREFORE,  I,  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  do  hereby  proclaim  the  month  of  May  1993  as  Asian/Pacific 
American  Heritage  Month.  I  call  upon  the  people  of  the  United  States 
to  observe  this  occasion  with  appropriate  programs,  ceremonies,  and  activi¬ 
ties.  I  also  call  upon  all  Americans  to  rededicate  themselves  to  the  principles 
of  inclusion,  mutual  respect,  and  social  justice. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  third  day  of 
May,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-three,  and  of 
the  Independence  of  the  United  States  erf  America  the  two  hundred  and 
seventeenth. 

[FR  Doc.  93-10618 
Filed  5—4-93;  10:41  am) 

Bi?Hng  code  3185— 01 -P 

Editorial  note:  For  the  President’s  remarks  on  signing  this  proclamation,  see  the  Weekly  Compila¬ 
tion  of  Presidential  Documents  (vol.  29,  issue  181. 
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